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4, The Central Board of Direct Taxes, 5.The Chief Commissioner(Admn) &
by its Sxzkzkxmam,Chzirman,@ Commissine;*of Income Tax, Karnataka-I 4
NEW DELHI-2, BANGALORE,

Sublect: SENDING COPIES OF ORDER PASSED BY THE BENCH IN
APPLICATION NO. Rs above,

Please find enclosed herewith the copy of the Drderﬁiﬁﬁérim—arder*"
26-11-86,

passed by this Tribunal in the above said Application on o
(-/@&‘V
Encl s as above, SECTION O

#Respondent No.1 in A.Nos,435,735, 877 & 879/86.
@ Respondent No.2 in A.Nos,132,435,735,877,8739/86
Respondent No.1 in A.Nos.500 & 761/86,
Balu®* *¥ Respondent No.1 in A.Nos,132,
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL

BANGALORE BENCH :BANGALORE

DATED THIS THE 26TH DAY OF NOVEMBER 1986.

PRESENT:

Hon_‘ble Lr.Justice K.S.Puttaswamy,
And:
Hon'ble Mir.jwseiees L.H.A.Rego,

APPLICATIONS NOS.132,435,500,735,76],

.. Vice-Chairman.

.. Member(A)

877 AND 879 OF 1986.

l. S.B.Aswatha Narayana,
Tax Recovery Officer (Retd.),
Aged about 50 years,
Son of SriS.BFeema Rao,
Opposite Govt.College,
Tumkur.

%
2. K.Narasimhan,

Income Tax Cfficer (Retd),

Aged 53 years, No.32/2, I Floor,
11th Cros, 8th Main,
)lalleswaram,Bangalore-3.

3. T.Janardhana Raju,
Income Tax Officer (Retd.),
Aged about 55 years, no.28,
Income Tax Lay-out,
Kadugondanaialli,
Bangalore-435.

4.C.Govindan,
Aged about 55 years,
Son of late Chottu Ram,
Incorme Tax Cfficer (Retd).
No.19/8, I MainRoad,
Jayamahal Extension,
Bangalore 560 046.

5. S.Yoganarasinihan,
Aged 51 years, S/o late S.Yadavachar,
8th Income Tax Officer(Retd.),Circle-II,
No.130,4th Block, IV Stage, ‘West of
Chord Road, Bangalore-79.

}G. F1.V.Ramachandran,

Aged about 49 years,
S/o Sri Visweswara Dixit,
3806,13th Cross,B.S.K,
Il Stage, Bangalore-70.

. Applicant in A.MNo.132/85.

. Applicant in A.No0.435/86.

. Applicant in A.No.500/86.

. Applicant in A.Mo.735/85.

. Applicant in A.No.761/86.

Appolicant in A.No.877/8€.

7. K.Satyanarayana,
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7. K.Satyanarayana,
Aged 54 years,S/o K.Suryanarayan,
Income Tax Officer (Retd),
109, 'Mukthidham',20th Main,
B.S.K.,I Stage, II Block,
Bangalore-560 050. .. Applicant in A.No.879/86.

(By Dr.\.S.Nagaraja,Advocate)
V.

l. Government of India,
by its Secretary,
Ministry of Finance,
(Department of Revenue)
New Delhi. .. Respondent MNo.l in A.Nos.
435. 735, 877 & 879/85,
2. The Central Board of Direct Taxes
by its Chairman,
MNew Delhi-110002. .. Respondent No.2 in A.Nos.
132,435, 735,877,879/88.
..Respondent No.l in A.Nos.
500 and 781/86.
3. The Chief Commissioner (Admin.),
and Commissioner of Income Tax,
Karnataka-I,
Bangalore. .. Respondent No.l in A.Mos.
132/85
.. Respondent No.2 in A.Nos.
500 and 761/85.
.. Respondent No.3 in A.Nos.
435, 735, 877,879/8€.

(By Sri 1..S.Padmarajaiah, Central Govt. Standing Counsel)

These applications coming on for hearint Vice-Chairman made

the following:

As the questions that arise for determination in these cases

are cornmon, we propose to dispose of them by a comirion order.

2. All the applicants who started their career in one or the
other lower posts like clerks, stenographers or typists in the Income
Tax Department of the Government of India secured more than one
promotion from time to time and in the year 1985 were working
as Income Tax Officers ('ITOs') Group-A or Group-2 in one or the

other office of the Departmment of 'Karnataka Circle'. ‘’hile the

o

applicants in Apnlications 9 and 878 of N885 svere working

a applications &, ,
as ITOs Group-A, the applicants in other /grRMe®XE¥ weére working

as



® as ITO's Group-B in 1985.

3. In exercise of the powers conferred by Rule 56(j) of -the
Fundamental Rules (FR) in the case of all the applicants excent
applicant in A.No.877 of 1985 and the corresponding Rule 48 of the
Pension Rules in the case of that applicant, the Government of India
or the Chief Commisioner Administration and Commissioner of Income
Tax, Karnataka-l, Bangalore ('Cominissioner') by separate but identical
orders made on 6-1-1985 and 15-1-198G have compulsorily retired the
applicants from service with effect fr_om 15-1-1¢85 and 16-1-1985 after-
noon on payment of three nionths' salary in lieu of three months'
notices. Ve will hereafter refer to these Iules as Rule 56(])FRX.
In their separate but identical applications made under Section 19
of the Administrative Triburals Act of 1935 ('the Act'), the applicants
have challenged the respective orders riade against them on certain

grounds that are common and peculiar to each of them also.

4. On receipt of the respective orders of retirement each of
the applicants made representations before Government and the
Commissioner, for re-consideration which has not found favour with
them. In the absence of orders of stay issued by this Tribunal, the
applicants have retired from service from the date of their reliefs.
But, these facts hardly make any difference to adjudce on the vali-

dity of the orders, if the applicants vere to succeed in their anpli-

5. In support of the orders made, the respondents have filed

separate but identical replies.

p“'/// 6. Dr. !Li.S.Nagaraja, learned Advocate had appeared for the
applicants in all these cases. Sri _!‘\"‘L.S.Padmarajaiah,_learned Central
Government Senior Standing Counsel had appeared for the responcents
in all these cases.

-

7. On the pleadings and the contentions urged before us, the follow-

ing four points arise for our determination and they are:-
(1)'*hether
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(1) Whether Rule 56({) FRR was valid or not,

(2)"Vhether before retiring a civil servant
under Rule 56(j)FR,was the appropriate
authority required to issue him a show
cause notice, consider the representations,
if any, to be filed by him thereto and then
provide hiin an opportunity of oral hearing
or not,?

(3) VWhether compulsory retirements were
'concealed punishments'made in violation
of Article 211(2) of the Constitution or not?

(4) “Vhether the compulsory retire.nent of each
of the applicants was valid or not?

e will nov proceed to exanine thesc points in their order:

lagaraja has urged thet Pule 55(j) FR conferrinc absolute
and unguided power on the appropriate authority to compulsorily

1

retire a civil servant at its sweet will and pleasure, was violative

of Articles 14 and 2l of the Constitution and was void. In support
of his contention Dr. Nagaraja has strongly relied on the rulincs
of the Suprerie Court in SifT. MAMNEXA GANDHI v, UNION OF

INDIA AND ANCTHER (AIR 1978 SC 597) and OLCA TELLIS wv.

BOMEBAY IZUNICIPAL CORPORATION AlD OTHERS(AIR 1888 SO

®. Sri Padmarajeiah has urged that in the absence of a declara-
tion sought, the wvalidity of Rule 55() T cannot be adjucicatec
and that even otherwise its validity was concluded by the Supreme
Court in T.G.SHIVACHARAMA SINGS AND OTHERS v. THE STATE
OF RIYSORE(AIR 1955 Supreme Court 280);UNIOM OF INDIA v./
COL. J.N.SINHA (1970(2)SCC 458); and UNICN OF INDIA v, LLE.DREDDY
A?‘f@ NOTHER (19300 5€ (LE&S) 179).

10.In their applications, the applicants vhile setting out crounds

touching on the validity of Rule 56(j)FR, heve not specifically sourht

for a declaration to strike down that Ruls., Tut, thes abssnc: of



two opinions at all, by itself cannot be a ground for this Tribunal
to decline to examine its validity on which elaborate arguments have
been addressed by Dr. Nagaraja . We, therefore, propose to examine

its validity.

ll. In Shivacharana Singh's case a Constitution Bench of the
Supreme Court speaking through Gajendracadkar,CJ,had upheld the
validity of MNote-lI to Rule 285 of the Karnataka Civil Services ules
(""{CSR') which corresponds to Rule 56(j)FR. In Sinha's case, the

eplliny

Supreme Court had upheld the validity of Rule 55(j) Fi itself. In
Reddy's case the Supreme Court reviewine all the eerlier cases,
had upheld Rule 16(3) of the All India (Death-cu:i-Retireiient)?ules,
1048 ('1948 Rules') which corresponds to Rule 53(jJ FR. Dr. Nararaja
without rightly disputing the binding effect of these rulinss, hovever,
urged, that all of them were rendered before the new dimension
of Article 14 of the Constitution, namely, arbitrariness was the very
antithesis of rule of law enshrined in that Article was evelved and
elaborated and that the right to life guarantesd in Article 21 of
the Constitution coriprehended the right for a decent and assured
life as expounded in QCloa Tellis' case which are nov' binding and

tested on those touch-stones,ule 55(j)7 swas violative of both thosc

Articles.

12. *Ve rust at the very outset notice, that Reddy's case vras
rencered after the Suprerie Court had evolved and elszhorated the
new dimension of Article 14 of the Constitution. In that case the
)|
Oo)u’;t exhaustively reviewed all the earlier cases and referring to
Shivaclwa:rana Singh's and Sinha's cases with approval,had ruled, that
1J¢flule 16(3) of the 1948 Rules and Rule 56(j)F2 were valid. Ve are
of the view that the principles enunciated in Reddy's case cannot
be cistinguished on the ground that the Court had not referred to
the new dirension of Article' 14 of the Constitution evolved in =.P.

ROYAPPA v.STATE OF TANILNADU (AIR 1974 SC 555) and elaborated

in Maneka Gandhi's case.
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13. VWhat is true of Article 14 of the Constitution, is equall,

true of the contention of the applicants that the rule was violative

of Article 21 of the Constitution as expounded in Olga Tellis' casc.
)

Ve are of the view that on the principles enunciated in Reddy's

case, this contention of Dr.Nagcarajo is ecually devoid of merit.

J4SNIn s TS GREA A BT AR D

Y e (O3 B

W SATTE ©F PR
AND OTHERS (AIR 1863 SC I51) on the binding effect of an earlier
precedent on the ground that a new argument had not been considered
in deciding a point, a Constitution Bench of the Supreme Court had
expressed thus:

(Hiare

{he binding effect of a decision does
net depend upon whether a particuler
arzument vas considered therein or
not, provided that the »oint with re-
ference to which an argurient vas
subsequently advanced was actually
decided. That point has been speci-
fically decided in the three decisions
referred te above'.

\ve are of the view that on these principles, it is even presurinptuous
for any Court or Tribunal, to eribark on an examination of the vali-
dity of Rule 55(j)FR. Put, out of deference to intellizent,elaborate,
D

painstaking and respectful submissions made by r.Nagcaraja, we des

it proper to exariine their correctness also.

15. Rule 55(j) FRl can be invoked only when a civil servant
had completed the 'gualifying service' and not before that. The prin-
cipal object of retirement is 'public interest', for which only, civil
services are constituted and maintained by the State. he tvo cate-
gories who are considered and retired are those that are 'ineffective'
or of 'doubtful' integrity and not all. DBut, more than all these
those retired are assured of pension and other terminal benefits.
wWith ell these safeguards, we find it difficult to hold that the “ule
confers arbitrary powers and is violative of the nev dimension of

Article 14 of the Tonstitution.
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16. On retirement, the civil servant is assured of his pension

and other terminal benefits in accordance with the Rules. If that

is so, the right of Government servant to life anc a decent life
also is not affected. ‘e are, therefore, of the view that the Pule
is not viclative of Article 21 ofthe Constitution as expounded in

Olga Tellis' case.

7. In BALDEV| RAJ] CHADFA v, UNIONMN OF INDIA AND
RS (AN 1921 Suprewe Court 70) on which considerahle reliance
vas placed by Pir."lagaraja to sustain his contention, the Suprerie

“ourt had not laid covn a different principle.

13. On the forecoing discussion, we hold that Rule 55(j)) Fi
vas not violative of Articles 14 and 21 of the Constitution. Ve,
therefore, reject tlis challenge of the applicants.

REP@INT SN2

12, Dr. agaraja urzed, that before making an order for com-
pulsory retirerient under Rule 55(j)FR which results in serious civil
consequences to the civil servant, the appropriate authority was
bound to issue a chow cause notice, consider his written representa-
tions themo and nrovide him: an opnortunity of oral hearing in confor-
mity with one of the basic comnponents of natural justice viz., audi

alterawi partem and on such failure, as in the present cases, the

retirement orders were illezal as held by the Sikkiti High Court
IS ATE FLAZIA S AR ERG. v, STATE OF SIRKIG AND GIHERS

LA 2 Dt LS v

(1985 LA™ I.C.815).

20. Sri Padmarajaiah urged that audi alteram partem had no

application to the exercise of power under Rule 55(j) F2 and that

the enunciation made in Sonam Lama's case directly opposed to the enuncia-

tion made by the Supreme Court, was also unsound.

2. ‘’e must, at the very outset, notice that the contention
urged by Dr. ! agaraje is directly concluded by the rulings of the

r".t;)rew no
SUE WS



Supreme Court in Sinha's and Reddy's cases. e should, therefore,
ordinarily reject the same without any further examination. [Dut,
as the Sikkim High Court in Sonam Lamnia's case referring to these
rulings also, had upheld the contention of Dr.Nagaraja,we consider

it proper and necessary to examine the same in detail.

22. In Sinha's case, the very question directly came up for
consideration and the Sunreme Court rejected the sarie in these

words:

(5}

2. Defore us the only contention presented
for our decision was whether the “igh Court was
right ir holding that in\\“is?:in; the impugned order
the ap-ellant had violated the principles of natural
justice.
SR XX

Rules of natural justice are not erhodied rules
nor cen they be elevated to the nosition of funda-
riental rights. As observed by this Court in Krai-
pak v. Union of India, AIR 1970 ST 150, "the aim
of rules of natural justice is to secure justice
or tc put it negatively to prevent miscarriage

(=]
{
i

of justice. nese rul

()

S can operate only in areas
not covered by any law validly made. In;:)ther
words they donot supplant the lav but supplement
it". It is true that if a statutory provision can
bz read consistently with the principles of natural
justice, the Courts should do so because it :just
be presumies that the lercislatures and the statu-
toryauthorities intend to act in accorcdance with
the principles of natural justice. %ut,if on the
other hand, a statutory provision either specifi-
callyor by necessary implication excludes the eapnli-
cation of any or =all the rules of principles of
natural justice then the Court cannot icnore the
mandate of the legislature or the statutory autho-
rity and read into the concerned provision the
orinciples of natural justice. V'hether the exercise

of nover conferred should be :made in accordance

with
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"with any of the principles of natural justice or
not depends upon the express words of the provision
conferring the pover, the nature of the pover
conferred, the purpose for which it is conferred
and the effect of the exercise of that power.
XX 0%

If thet authority bona fide forms that opinion,
the correctness of that opinion cannot be challensed
before Courts. It is open to an azgrieved party
to contend that the requisite opinion has not been
fornied or the decision is based on collateral
grounds or that it is an arbitrary decision.....eeceeeeee.
“iecause  of his compulsory retirement
he does not losc any of the rights acquired by
hiri  before retirerent. Coripulsory retirement
involves no civil consequences. The aforementioned
Pule 56(j) is not intended for taking any penal
action against the Government servants. That rule
merely embodies one of the facets of the 'pleasure'
doctrine embodied in Art.310 of the <Constitution.
Various considerations may weigh with the anpro-
priate authority while exercising the power confer-
rec uncer the rule. In sonie cases, the Tovernrient
may feel that a particular post may be more useful
ly held in public interest by an officer nore
competent than the one wvho is holding, It iay
be that the officer who is holdine the post is
not inefficient but the appronriate authority may
prefer to have a rmiore efficient officer. It may
further be that in certain key posts public interest
may require that a person of undoubted ability
and integrity should be there. There is no denying
the fact that in all organizations and more so
in Government organizations, there is good deal
of dead wood. It is in public interest to chop off
the same. Fundamental Rule 56(j) holds the halance
between the richts of the individual Government
servant and the interests of th= public. "Jhile e
minimum service is guaranteed to the Governmernt
servant, the Government is given power to ener-

gise
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gise its machinery and make it more efficient
by compulsorily retiring those who in its opinion
should not be there in public interest.
XX X XX

10. In our opinion the Hich Court erred in
thinking that the compulsory retiremnent involves
civil consequences. Such a retirement does not
take away any of the rights that bhave accrued
to the Sovernment servant bécauso of his pest
service. It cannot be said that if the retirinc ace
cf all or a section of the Sovernent servants
is fixed at 50 years, the sarmie would involve civil
conscguences. Under the existing syster: there
is no uniforr: retirement age for all Governtient
servents. The retiremant age is fixed not rierely
on the basis of the interest of the Governrient
servant but also depending on the reguiresients
of the society.

In Rleddy's case, the Court dealing with Rule 16(3) of the 1948 Rules

- -

corresponding  to Nule 55(j))FR  and its requirements, reviewing all

the earlier cases rejectec this very coentention in these words:

8. An analysis of this rule clearly shows that
the following essential ingredients of the rule

raust be satisfied before an order compulsorily

retiring a government servant is passed.

() That the member of the Service must have
completed 30 years of qualifying service
or the age of 50 years (as modified by noti-
tification dated July 16,1969):

—_—
18%)
~—

That the governrient has an absolute right
to retire the government servant concerned
because the word 'require' clearly confers
an unqualified right on the Central Govern-
ment;

(3) That the order must be passed in public
interest;

(4) That three months' previous notice in writing
shall be given to the government servant
concerned before the order is passed.

It may be noted here that the provision gives

jeb)

an absolute right to the government and not
merely a discretion, and, therefore, impliedly

it
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it excludes the rules of natural justice. It is
also not disputed in the present case that all
the conditions mentioned in rule referred to
above have been complied with. It is a different
matter that the argument of Reddy is based
on the ground that the order is arbitrary and

mala fide with which we shall deal later.

9. On a perusal of the impugend order
passed by the Government of India, it would
appear that the order fully conforims to all the
conditions menticned in Rule 16(3). It is now
well settled by a long catena of authorities
of this Court that compulsory retirement after
theemployee has put in a sufficient number of
yvears of service havinz qualified for full pension
is neither a punishment nor a stigma so as to
attract the provisions of Article 311(2) of the
Constitution. In fact, after an employee hes
served for 25 to 30 years and is retired on full
pensionary benefits, it cannot be said that he
suffers any real prejudice. The obhject of the
rule is to weed out the dead wood in order
to maintain a high standard of efficiency and
initiative in the State Services. It is not necessary
that a good oficer may continue to be efficient
for all times to come. It may be that there
maybe some officers who may possess a better
initiative and higher standard of efficiency and

if given chance the work of the government

=1

aight show marked iraprovement. In such a
case compulsory retirement of an officer who
fulfils the concitions of Rule 16(3) is undoubtedly
inpublic interest and is not passed by way of
punishment. Similarly, there may be cases of
officers who are corrupt or of doubtful integrity
and who may be considered fit for being co:ﬁpul—
sorily retired in public interest,since they have
almost reached the fag end of their career and
their retirement would not cast any aspersion

nor does it entail any civil consequences. Of

course
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course,it may be said that if such officers were .
allowed to continue they would have drawn their o L
salary until the usual date of retirement. But,
this is not an absolute right which can be claimed
by an officer who has put in 30 years of service
or has attained the age of 50 years. Thus,
the general impression which is carried by most
of the employees that compulsory retirement
under the conditions invelves some sort of stigina
must be completely removed because Rule 15(3)

does nothing of the sort.

19. Apart fror the aforesaid considerations
we would like to illustrate the jurisnrudential
philosophy of Rule 15(3) and other similarly worded
provisions like Rule 56(j) and other rules relating
to the government servants. It cannot be doubted
that Rule 15(3) as it stends is but one of the
facets of the doctrine of pleasure incorporated
in Article 310 of the Constitution and is controlled
only by those contingencies which are exp essly
mentioned in Article 31l. If the order of retire-
ment under Rule 15(3) does not attract Article
31(2) it is manifest that no stigma or punishraent
is involved. The order is passec by the highest
authority, namely, the Central Governinent in
the nane of the President and expressly excludes
the application of rules of natural justice as
indicated above. The safety valve of public inter-
est is the most powerful and the strongest safe-
guard against any abuse or colourable exercise
of power under this rvle. ‘oreover, when the
Court is satisfind that the exercise of power
under the rule amounts to a colourable exercise
of jurisdiction or 1is arbitrary or malafide it
can always be struck down. V'hile examining
this asnect of the matter the Court would have
to act only on the affidavits, docuiients, annexures,
notifications and other papers produced bhefore
it by the parties. It cannot delve deep into
the confidential or secret records of the cover-
raent to fish out materials te prove that the
order is arbitrary or mala fide. The Court, has

however,
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however, the undoubted power subject to any
privilege or claim that may be made by the
State, to send for the relevant confidential per-
sonal file of the government servant and peruse
it for its own satisfaction without using it as

evidence.

Il. It seems to us that the main object
of this rule is to instil a spirit of dedication
and dynamism in the working of the State Ser-
vices so as to ensure purity and cleanliness in
the administration which is the paramount need
of the hour as the Services are one of the nillars
of our great democracy. Any clement or consti-
tuent of the Service which is found to be lax
or corrupt, inefficient or not up to the raark
or has out lived his utility has to be weeded
out. Rule 16(3) provides the methodolory for
achieving this object. ‘e must, however, hasten
to add that before the Central Government in-
vokes the power under Rule 16(3), it rust take
particular cere that the rule is not used as a
ruse for victimisation by getting rid of honest
and unobliging officers in order to make vray
for incompetent favourites of the governinent
which is bound to lead to serious demoralisation
in the Service and cefeat the leudable object
which the rule seeks to subszrve. If any such
case comes to the notice of the government
the officer responsible for acdvising the govern-
ment must be strictly dealt with. Compulsory
retirement contemplated by the aforesaid rule
is designed to infuse the administration with
initiative and activism so that it is made poignant
and piquant, specious and subtle so as to mnieet
the expanding needs of the nation which require
exploration of "fields and pastures new". Such
a retirement involves no stain or stigma nor
does it entail any penalty or civil consequences.
If fact, the rule merely seeks to strike a just
halance between the termination of the conipleted
career of a tired eriployee and maintenance
of top efficiency in the diverse activities of

the administration.
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12 An orcder of conmpulsory retirement
on one hand causes no prejudice to the govern-
ment servant who is made to lead a restful
life enjoying full pensionary and other benefits
and on the other gives a new aniniation and
equanimiity to the Services. The employees should
try to understand the true spirit behind the
rule which is not to penalise them but amounts
just to a fruitful incicdent of the Service irade
in the larger interest of the country. Even
if the ewmployee feels that he has suffered, he
siould derive sufficient solace and consolation
frori the fact that this is his smeall contribution
to his country, for every good cause claims
its martyr.
13. Thesc principles are clearly enunciated
by a series of decisions of this Court starting
from Shyam lal (AIR 1954 SC 389) case to Nigam
((1978)1 SCR 521) case +which will be referred
to hereafter."
‘r. iNagaraja did not rightlv urge that the principles enunciated in
tiese cases have been doubted or diluted in any of the later rulings
of the Supreme Court itself. But, he urged that what hac heen expres-
sed in Sona:' Lama's case was correct and sound for the very reasons
stated therein as also the nev diriension of Article 14 of the Consti-
tution evolved in Royappe's case and elaborated in ...apeka Sandhi's
case and the extendedrieaning given to Article 21 of the Tonstitution
in Olga Tellis' case. In other words, Dr.MNagaraj, maintzined that
the principles enunciated in Sinha's and Reddy's cases were no longer
~ good lavs and the law had been correctly expounded by the Sikkim
4/./,’37:“.‘:.
digh Court in Sonar: Lama's case.
£ :1‘
with
@ule

the cormpulsory retirerient of Sonam L
o0

23. In Sonam: Lama's case, the Sikkim High Court vras dealing
reads thus:-

e a
JOVErnent -

and tv'o others

under
ervice Rules,1374 (Rule 9%9) which

"99(1) notwithstanding




@ -15-

e 99(1) Notwithstanding the provision of Rule
98, the Government, except where Rule 101 may
apply shall have the exclusive right to retire any
Government servant who has attained the age
of 50 years or has rendered not less than 25 years
of service, if it is of the opinion that it is in
the public interest so to do, hy giving hirinot
not less than three months' notice or three months'
salery inlizv of such notices'.

o

This rule corresponds to ule 35(j)

Dule 16(3) of the 1945 2ules and Note-1 to Bule 285 of the

= g \E
Dule 42 of the Pension R

The power conferred by this rule on Governzient of Sikkim is the

very power conferred on the appropriate authority under one or the

other Rule noticed by us. Cn this very contention,Bhattachearjee,

Acting CJ. expressed thus:

A 15. But, there is yet another way to look into

the matter. It is true that in Union of India wv.
J.M.Sinha, AIR 1971 SC 40:(1971 Lab IC 8) (supra)

1

it has been held by a two Judge Dench of the
Supreme Court (at p.42) that before an order of
compulsory retireiaent is passecd interms of the
relevant rules, it is not necessary to coiply with
the rules of netural justice by giving the Govern-
nient servant concerned any opportunity to shovs

cause against his compulsory retirerient. As already

L astratin, noted, R.35(j) of the Fundamental Rules, which
/ > AAI* /{\ SN b s i1 ) s } G D f =]
\ was being considered in that decision, conferred
I;' 2
; \ "absolute right” to the Government to compulsorily
retire its servant. And it has accordingly been
pointed out by another two Judge DBench in Union
- L . .o y = 2
“'-r% of India vs.}..E.Reddy, AIR 1380 ST 563 AExpe&&X
- ""

at p.556:(1880 Lab IC 221 at p.223) that "the provi-
sion gives an absolute right, and not merely a
discretion, and, therefore, impliedly excludes the
rules of natural justice'. 2ut, whether or not
"ahsolute power is anathema under our constitutional

order"
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order'Paldev Raj Chadha AIR 1931 §C 70 at p.7k ®
(1980 Lab IC 1184 at p.l185) (supra) and is, therefore
to be read down, itrmiust be noted that R.2%{1)
of the Sikkiin Rules does not confer any absolute
richt or power. As already noted, an order of
compulsory retirerment obviously deprives a person
of its livelihood 3Baldev Faj v. State of Punjab,

AIR 1854 SC 985 at pase 88%: (1204 Lah IC 62

.~ XS O i

3

1

at p.623) and as already noted herzinbefore,it has
been recently settled »y a unanirious five Judge

ench of the Supreme Tourt inr Olga Tellis v.
ombay ‘unicipal Cornoration, (1283) 23 SCC 54%
at Cp.sil/si2d Al 1986 SC 160 at Pp.193-194)(supra),
thatSthel rightStol life (‘conferree by Art.2l of the
Constitution includes the right to livelihood and
that “any “person, who Is deprived of his right
to livelihood except accordins to just and fair
procedure established by law, can challenge the
deprivation as offendjng the right to life conferred
by Art.2l". It has heen observed (at p.565), that
"if a person is deprived of his job,.......his very
right to life is put in jeopardy’. It has been obser-
ved further (at p.577), with reference to E.F.Royappas AI=R
1974 SC 5535; (1€74 Lab IC 427), lianeka SGandhi Al 1278 SO
507 and the wave of decisions following 7 ‘aneka Sandhi that
"it is far too well settled to ad=it eny arrument that the
procecure prescribed by law for the denrivation
of the right conferred by Art.2l must be fair,
just and reasonable”. As obsarved hy Dhaowati,].(as
his Lordshin then was) in Francis Coralie [ ‘ullin

(Al 1981 SC 745), following the [‘anska wav

jab]
()

that,"it is for the Court to decide in the exercise

of

its constitutional power of judicial review whe-
ther cdeprivetion of life or personal liberty in =a
given case is by procedure vhich 1is reasonable,
fair and just or it is othervrise'. I'hese observa-
tions have been quoted vrith approval in Olga Tellis

(supre,at n.572).

16. So the procedure resorted to in a given
case, whereby the right te lielihood or any other
right conferred by Art.2]1 is inipaired, must be

reasonable,




(e

reasonable, fair and just. As observed by Dhagwati,
J., in Maneka Gandhi (AIR 1978 SC 587 at p.624
(supra) "any procedure which permits impairment
of the constitutional right.....without giving reasona-
ble opportunity to show cause cannot but be con-
derined as unfair and unjust". It may be recalled
that as to procedure in general, somewhat similar
observations irere miade alizost three decades ago,
thouch in a Cdifferent context,by Dose,]., speaking
for a threc Judece Denchh of the Supreme Court
in Sangraw Singh AIR 1955 &C 425 at p.428 to
the effect that ‘there riust be ever present to
the =1ind the fact that our laws of procedure are
crounded on a principle of natural justice which
requires that rien should not be conderined unheard,
that decisions should not be reached behind their
backs, that orocesding that affects their lives
and property should not continue irn their absence
and they should not be precluded from participating
in them". It was observed further that though
"there must be exceptions and where they are
clearly defined, they must be given effect to',
"but taken by and lerge, and subject to that proviso
our laws of procedure should be considered, wher-
ever that is reasonably possible, in the licht of
that vprinciple™. It true that these observations
vrere made in respect of judicial proceedings anc

EENT

as pointed out in A Kraipalk AIR 1870 SC 159
at p.057, "till very recently it was the opinion
of the Court that unless the authority concerned
was reguired by the law under which it functicons
to act judicially there was no room for the applica-
tion of the rules of natural justice'. 3ut, as point-
ed out further inA.K.Xraipak (supra). "the validity
of that limitation is now questioned” and "if the
purpose of the rules of natural justice is to prevent
miscarriace of justice, one fails to see who those
rules should be made inapplicable to administrative
enquires". The five-Judge Bench in A.K.Kraipak
(supra) infact referred to with approval, the obser-
vations rmade by a two-Judge Bench in Einapani
Dei AIR 1967 ST 1269 at p.1272 to the effect that

"even
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"even an adiinistrative order which involves civil

1

consequences........inust  be made consistently with
the rules of natural justice". Binapani Dei (supra)
was, however, distinguished in J.N.Sinha AIR 1971
SC 40 at p.43:(1971 Lab.IC 8)at p.l10)(supra) and
it was pointed out that as an order of compulsory
retirement  does not involve civil consequences
in the sense cf Isss of any bencfit elready earned,
rules of natural justice are not rejquired to be
coriplizd  with, And as already noticed, another
reason for which rules of natural justice vere
neld to be inapnlicable to a case of comnulsory
retirezient weas, as explained in the later decision
in L2 Beddy, A 1880 | SC 533:(1950 Lab 1€ 271

at p.723)(supra) the relavant ‘provision cives an
ahsolute richt to the Government and not qenely
a discretion, anl therefore, it imnliedly excludes
the rules of natural justice” It rmust be noted that
innone of these decisions, the questions as to vhe-
ther an order of compulsory retirerient imnairs
the constitutional richt, like the right to livelihood
conferred by Art.2] and whethier the procedure

therefor is accordingly required to be fair, just

and reasonahle and consistent +rith the rule of

netural justice, were 2ll considerec. ity

o)

.
s elreacy

noted in Saldev Taj v. State of Sunjak, Al a8

SC 035 at p.932:(18%4 Lah IC 621 at n.5223)(suora)

it has now been clearly nointed out that an order

retireient "affects the livelitiocd

Y
it

vhose respect the order is iriacde

4
anG

=

the unanirious five-Judze “ench in Olca Tellis
2:

(IGE5)N 3 EC@ 545 ar Pr 57157

(Al 1980 ST 180

at  Pp.93-124)(supre),has ruled that the richt to
life conferred by Art.2] includes the richt to liveli-
hood and that "any person vho is deprived of his
richt to livelihood except according to just and
feir procecure established by law, can challenge
the deprivation as offending the right to life confer-
red by Art.2l". And in “ianeka Gandhi AlZ 1978

o~ !""-7

5 B¢ at 2.5%24(supra), it has been ruled that
"any procedure which permits impairment of the
constitutional right.....without  giving reasonable

opportunity
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opportunity to show cause cannot hut be conderined
as unfair and unjust". And follovine the !’ancka
wave, it has now been ruled by the unanimous
five-Judee Bench in Olga Tellis (supnra,at p.581);(at
p.198 of AIR),that "except in cases of urcency
which broolt no delay"”, "no departure from the
audi alteram partem rule 'Hear the other side'
could be presunied to have been intended”. It has

&l):(at p.1S8S of AlY)

that “the ordinary rule vhich regulates all procecure

(@)

been fuled further (supra,at p.

is that persons who are likely to be affected by
the proposed action must be afforded an onportunity
of being heard as to why that acticn should not
be taken" and that "a departure fros: the funda-

mental rule of natural justice wiay be presued

)

to have been intended......only in circunistances
which warrant it" and that 'such circumstances
must be shown to exist, when so reaquired, the

burden being on those, vwho affirir their existencs.”

17. It must be stated at once that in these
cases no atteiart has been in the affidevits or
by the learned Advocate-General durine arcuments
to show that such circumistances existed in the
case of the petitioners which brooked no delay

and which warrented that neo oppertunity of beino

i

1
Heare &

could be civen to the petitioners. As the

N

ace vhen one has crossed fifty or more and one

5

¢

i}

far:ily responsibilitiess and somibre of life's evening

arc likely to weizh on him niest heavily,it is neither
just nor fair nor reasonable to suddenly deprive
such a one of his source of livelihood on the
strength of a decision arrived at behind his back
anc vithout giving hima any opportunity of being
heard in the matter. Vithout such a hearing, a
decision, which may otherwise be richt or just,
would not appear to be right or just, _fmmbd;xnm:
AN RO ITRTOOPORNsY. and as pointed out in
Olea " Fellis (ath p.582 of SZC)i(at pl198 el AlE
1e¢6 ST 150)sunre),"the appearance of injustice
is denial of justice”. Such a 'iearirg has been re-
garded to be so essential that failure to provide

for
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for the same woulc affect the decision even if
it appears that the hearing would have made no
difference. As has been pointed out by a threc-

™ 2

JudecBcnchNofitiie’ Supremel Court Nin 8.1 5 apoor
v. Jagmohan,(AIR 1881 SC 136 at Pp.145, 147), "the
require:aents of natural justice are r1iet only if
orportunity to represent is given in viev: of proposecd
action and "the princinles of natural justice know
of no exclusionary rule dependant on whether it
viouldShavenadeNany (ifference if Snaturalljustice
had been obscrved” Dbecause “thc non-observance
of natural justice is itsclf prejudice to any :i:an
and proof of prejudice independently of proof of
denial of natural justice, is unnceessary” as "if
ill comes froin a person who has denied justice

that the nerson who has been denied justice is

not nrejuciced’. These ohservations have been aquotes

witia approval in Tlgza Tellis (at n.584 of SCC)(at

(B)A) 1

£.2281 of AlR)(supra), an¢ it has been ruled (at

1.532):(at p.120 of AITthe contention that hearing

£ ]

neec not be given of a proposed action because

1

there can possibly be no answer to it, is contrary

e

1

to well recognised uncerstanding of the real imiport

1
i

of the rule of hearino". In this view, therefore,
or

the impurned cers of the coiipulsory retirerient,
affectint the richt of livelihood of the netitioners,

anpear to be had for non-o-servance of the rules

of natural justice.”

In reaching these conclusions his Lordship nothere holds that the
le laid dovn in Sinha's and TMecddy's cases was no longer good lav..
'-'.’it’;lout\é“o,ﬂholiing, it ressec Nt vas et Hopen B tod s Lerdshin
to uphold the contention urged for the netitioners before the Court.

~
}

On this short ground, we find it difficult to subscribe to the views

exnressecd by tiis Lordship on this ooint.
24, In wupholding the very contention of the anplicants ursced
1

before s, the learned Acting Chief Justice haz relied on the rulines
in [ laneka Gandhi's and Cloa Tellis' cases.

25.The
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25. The decision in Reddy's case was rendered by the Suprenrie
Court on 19-9-1979 long after the Supreme Court had evolved thenew
diinension of Article 14 in Royappa's case decided on 23-11-1273 and
elaborated in !laneka Gandhi's case decided on 25-1-1978 . s M
that is so, no Court can assumec that the decision in Reddy's case
had been renderedner incuriam as that would be the inevitable result
inholdiny to the contrary. The lawr of bindine precedents recowniszd
in Article 14] of the Constitution does not permit any Court or Tribu-
nal to indulge irn such an exercise. v'E rwst on this score itself

with resoect, cdissent from the vievr expressed by Ilis Lordshin in

o STk Sy
B ORI a Bl SHECASE.

26. ‘hat we have expressed in !fancka Ganchi's case ecually

applies to the view expressed by the learned Acting Chief Justice
in Olga Tellis' case also. Even otherwise on the nature of nower
conferred by Rule 545(j)F12 and the consequences that ensue which
do not result in civil consequences on a retired civil servant, we
do not see as to hov Article 21 of the Constitution cen bhe relied
on to sustain the contention of the applicents. ‘¢ are,thcrefore
of the view that Qlza Tellis' casz does not reelly hear on the auestion.

27. One other reason given hy the learned Acting Thicef Justice
to sustain the contention of the pstitioners b=fore hiri,whic: ves
also reiterated before us by Tr.'lagereja is, Rule 5%3{j} F1,conferraed

an absolute right on Governert to retire a Tovernnent servan

wiile Rule 8¢ did not provide for such a right.

23.Pule 92 of the Sikkim 2ules corresponds| to Rule 56(j) =,
“hile Rule 56(j)FR  employs the term 'absolute', Rule 20 euploys

the term 'exclusive'. e are of the view that in the context both

8))

these terms really riean one and the same. If that is the true izaport

of the Rules, as also ruled by the Supre:ie Tourt in Dleddy's case,

then there is hardly any cround to distinguish Sinha's and “eddy's
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s d

cases to hold that o civil servant was entitled for an opportunity

of hearinz before his retireinent. “ut, more important tha

o
(&

!

|

these is, there isnothine like an 'absolute' power in our country

Ve

coverned by Constitution and rule of law. Cn this aspect '’ace

1is treatise 'Ad:ainistrative Layw' (Fifth Edition} had expressed thus:

It is a eardinal axior:, accordincly, that every
peorer s hashlgsallliznits, S holever, “wride the Slaneussc
of the empoverine Act. If the court finds that
the nower has besn exercised oppressively or unrea-
sonzhly, or if there heas been sorie procedural
fallipeNEsiichi = s notN fallevrine fal N nersena flcctes
ta put forvierd his cass,the act may be cenlenimed
as unlavful. Although: levyzrs apnearing for govera-
“jent dcpartiasnts often arcue that soqie Act con-
fers unfettered discreticn, they are guilty of consti-
tutional  blasphe: v, Unfetteree¢  discretioncannot
exist wihere thel ‘rule Foflavy reigns.  Thel notion
of unliiiited povier can have no place in  the
systein. ‘The “sarie trith can be expressed by saying
Gt all oevrer 58 eapelie of  ebise, sme dhen
thc povrer to prevent abuse is the acid test of
effective judicial control'.

in

L.'e arg,taerefore; of the viev, that this zround to sustain the conten-

tion, ity respect to the learn=ad Judoe, is unsound.

8. Zvern otheriwvise the Supreine Court had not neratived

plication of awdi ealtera:: partei: on the ground that lule

b

-~

i

e
ST

7. hed conferred 'absolute' richt, but had neecatived the sa—c on
the nature of power conferrad by that "wle and its conseatences
on the civil servant. ror all these reasons, with respsct, e re-ret
our Inabilite S eos subseribe Nto thel wieds exgressed in domar: Lanie's

case bytue learned Acting Chief Justice.

9, On the foregoinz discussion, we hoeld that the apslicants

v:gre not entitlec for a show ceause notice, consideration of their

i

R e )

representation much less en opporturity of oral hearinz before

propriate authority rmace its orders aczinst the applicants.

2l @, llacarzja urged that ! cei.pulsery retireisent crders

azainst the applicants were nothing but 'concezled punishinents'

ore, viclative of Article 311{2) of the Tonstitution.

th

n
(&)
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32. Ve are of the viev that this contention of Dr. Nacaraja
is also concluded by the Supremie Court in the cases noticed by us

earlier.
33. In Sinha's and Reddy's cases the Sunreiie Court had
that comipulsory retirerient does not result in civil consequences,

was not a punishirent and casts no stigiia on the person retired

{ 2

A

A civil servant retired uncder ule S56(j) is entitled for nension and

: 1

otier teriiinal bencfits in accordance with the ules tegulatine thers,

~

If that is so, It is inecneeivable to hold that the orders of retire-
ments are 'concealed punishents' and are viclative of Article 21I{2)

ofi the @oustitution. '€ sec no iaerit in this lcontentiontof M. Jaca-

1
1

o ’ 2 . e
FejasancaficREeleCc Rt el Saite

32. Dr. Narsraja has urged that decisions to retire each of
the applicants, havins resard to their unblemished and excellent recerd
of service incontravention of the circuler instructions issucd thereto

erila

by Governnent, was based on no material or irrelevant rie

ot

and was whiiisical, arhitrary, totally unjustified anc illegal.

1

38.. Sri Padimarzjaigh hes urged that the retirezent of each

of applicants was in the npublic interest and was based on relevant

niaterial and they cannot be exa ined by this Tribunal as a Court
of anpeeal.
.. 34. Eefore dealinz sith this point, it is first necessary to notice
v “:\the modality adopted by us in deslint with the same.
ji- ‘.v‘\ N
' \
' 35. After hearing Dir.lagaraja generally on this point, ve cirect-
,gd Sri Paditarajaiah to make aveilable the original records to decide
/¢
A whether there was :iaterial and whether such meterial was relevant

teltiieldecisionreache M ithiehizh kel ircadilil coiplied W liosever,
clairainz that those records should not bz shovwn to the applicants

or their counsel which was seriously counterec by the latter.
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30. Ve then heard counsel on this controversy, orally overruled .
the objections of Sri Padimarajeiah. Ve ther macde ovailable relevant

¥

records of eachi applicant to Dr.’lazaraja to be shovn to the concerned
apnlicant only to take instructions fror: that annlicant only anc then
heard bot! sides on this point fully. ‘e now proceed to cive our

reasons for rejectinc the objections of Sri Pac 1arajaish

37. Uri Padnarajaieh  stroncly relyin on an unrenorted  ruline

& Tt A T L S et ol o g AT AT ZEA AT AR S AT S AT 7 Ay s
of the Lamibay fenchn of thelribupal in WADAYALAIAG DALVAI -

SR e U e R e e e N R
tion 1.0./2C) claimed privilece arcezinst the annlicants o, iy Dl

wazaraja countered the saiie relyint on the ruline of the Delhi .ench

iRt T N Bl A T O e e s s anaen el e G
(2oiolan
30. #n order of retirement made under Tule a6 I RE N does

not disc lux - reasons cor material on vhich the sae is waade and

thet the retirerient was in public interest and nothine riere thar
that, “efore a cdecision is talken bySthe autiority end feor riunica-

ted, there should be alsolute secrecy or confidentiality over the

ardly be doubtec. TFur, after that and at any rate vhen

that order/cecision is  soriouvely challenred by the arcricved  cjvil

servant,it will be semievihat strante and odd te hold that onl: tha

&

Tribunal should peruse the : and the concerncd aprlicent should aot

_ - o haf e Trihiinme Aanrl = "
Sneruse  the eveniiv e iore It N risine N2 1ssions or

: them. /e are of the view that the course sumcested hv Srf Pa--1p-

o rajaialr was totally unfair to the applicarts and <ill place the Tribuna

itsell in an emnbarrasin® nositicn. 2n the other hand, the course

adonted by us swould b2 in consonance vith the rrincinles of natural

justice and fair pley and will do justice to all the contastants.
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39. In Sonavane's case before a Division Bench of the Dombay

Coyt ™

Dench consisting of Sri D.C.Gadgil, Hon'ble Vice-Chairman and Eri
P.Srinivasan,Hon'ble [ ‘fember, thc anplicant had souvght for a direction
to the Central Covernmnent to produce the records and files relating

to his retirenent under Rule 53(j))F™ and also perriit hi:: to inspect

those records which was oppesec by the C-overmiient clainiing privilegce

inspection. On 18-3-1282 the Pench allowed

b

for their procduction anc
the application in part, overrtlec the privileze claired by Govern: ient
andNdirecteca the Fpreduction o necenas. i ellare SnoiNreallidconeerned

Witk thats esnect vor  the matter gs Covernient Shadnot onariaatlv

1

clairaed such privileze before us.

40. Tut, on the question of permiitting an applicant to neruse

the records, the tench speaking through &ri P.Srinivasan lon'ble
% s (& < b

i.lember vho was then a rrember of that Fench but is nov: a ‘nezher

1

of the RBancalore Zench, expressed thus:
A 13. That is not the end of the matter., .=

must now advert. to e rather peculiar “situaticr

r i

created by Rule 5E(j). lormally,vwhen production

of docurients by one perty to a litization is ordered
By S the R Court, these doclients ) have StosheNshon
te the other party. As pointed out earlier the

cectrine s ofl Inaturaliusticeis Wexclude I froraithe

on

purviewr of Rule 58(j)) and e cannot import it

into that rule: if e Zdid so we would hHe “ignorine

1

late of

the :nanc

A B )

If we perizit the cdocuments called for above tobe
shovm tol the apslicant apnd hearing objections to
coimpulsory retirement based on iaterial conteined

therein we would be importing the doctrine of

—

natural justice, albeit and stace after the coinetent
authority has orderedc compulsory  retirercent.
Vhen ve are celled unon to decide whether coipul-

sory retirerient has been rightly ordered, e are

really asked to stand in the shoes of the apnropriate
autherity’ which teook the decision under Ftule 26(])
but ith one restriction viz., if there is so:ie
relevant :iaterial for arriving at the decision

S
o
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we would not be right to go into its adequacy
and to substitute our opinion for the opinion of
the appropriate authority. If there is no rmiaterial
to come to the requisite opinion, or if the material
considered by the appropriote authority is irrelevant
we would be justified in settins aside the order
of coripulsory retireizent, but for arriving at a
conclusion wie cennet :alke the naterial considered

L

by the anoropriate authority available to the annli-

cant and give hi an opnortunity to sta~e his
onjections hasedINtiereon- I R h it S th el ennropriate
authority is precluded fro: doing under taerule
ve cannot co. Therefore, we would Cdirect that

the docurents and records as aforesaid be

onlvy to us to ecnable us to deter. i

tie velidity
of the action challensed in the ain anplication
' .

Gy S
end

1

not to the anplicant. 7 thet

e
(o™
=
@
)
()
=
@)

in AIR 1976 SC 1207 it was observed that there
was no point in the Ceurt seeing the records svith-
out showing the 1 to the other side, but that was
not in the context of TNule 5%(j) vhich comipels
usto cenert fron: the noriial sractice in this regard.

£3

€ri Pedriarajeich had urced for acenting this stater:ent of law.

A

4l, " hile dealine with Point-Z vwe have held that the principle

of auci altera:: parte: hac ne andlication before the approoriats

authority takes & cecision. Ait, that statemient, with resneet to the
_ i : cannot he
oihey Sench in Sonavane's case/orojected after the cdecision e

()

1 o i . 1 - . 1 il 7, L ' 08 ]
heer tetien and the sa ie is echellenced by the acericved civil servant

hefore the Tribunzal under thes A.ct. ‘e are of the vie that the

StaterientaE adal NS e avenc s Ncasemtia Rt el p ARaN 2t nclstase can

0

neruse and rissions even when the Tribunal weas seized

of the matter doe necessarily flow from the rulinc of the

sy 2ol
3

Supre:ne Court in Sinha's case. Ihe later proposition does not ncces-

sarily flowr fros: the former. /e are of the viewr that to facilitate
a propar hearing and consideration of the auestions the course e
have adopted, far from: cdoing violence to the princinles enunciated
in Sinha's case was only in conformity with the principles of natural
justice, wraich Is ewven describee as fair play in action and sount

nrincinles of ad-inistration of justice. Ancther reascn given by

fle 28
tire
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the learned MNember is that the Tribunal in deciding an aoplication
under Section 18 of the Act is really asked to stand in the shoes
of the appropriate authority., ‘e are afraid that this is too broad
a statement which does not flow from the true nature of power

conferred on the Tribunals under the Act. For these reasons and

¥
1

others set out earlier, with respect to the Dombay Bench, we regret

our inabilitv to subscribe to the views expressed at para 13 in Sona-

vane's case.

42, On this verv cuestion, the Delhi Fench of the Tribunel
speaking through Justice K.iiadhava Reddy, Hon'ble Chairman ir
Sanerjee's case had expressed thus:

woeeee.hen  the validity of such a recommendation
cennot be judged without pursving the record,
such record cannot be treated as one the confiden-
tialities of which should be preserved. The Tri-
bunal cannot withhold such record from the parties
likely to be affected by its decision. In disclosing
this material to the parties to the litigation, noc
prejudice would be caused to the State or any
of the officers concerned. The members of the
N.2.C. and the U.P.S.C.are highly placed authorities
who will not be in any way embarassed by such
cdisclosures; nor is their freedom and candour of
exnression of opinion affected by such disclosure.
In discharze of their official duties day in day
out they assess the performance of several officers
objectively. ‘When their assessment or recommenda-
tions are challenged in appropriete judicial foruiis
any disclosure of that record, in our opinion, will
not cause anv injury to public interest. In our
view,far from causing injury, it would advance
public interest and lend assurance to the public
in general and the public servants in particular
that they are being treated justly and feairly.
Mo question of security of State is involvad in
these records now placed before us. The nrocuction
of this file and the disclosure of its contents is

necessary for a just decision of this case'.
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‘e are in respectful agreement with these views. These then were
the reasons on which we permitted the applicants to peruse the proce-
edinzs of the screening and review commniittees concerning each

of them only.

43. In dealing and deciding cases of compulsory retirenients

]

Toverniient on  5-1-1978 had issued detailec instructions and they
are printed on pages 230 to 285 of Appendix 10 of “fuZthuswamy's

Pension Rules, 195 Edition and they have been supplemented by

Zovernriznt in its letter Mo F.16(122)/Viz/85 dated 8-11-1085,

44, The instructions issued by Government on 5-1-1978 and/or
£-11-1285 are not statutorv and are issued hy Tovernment in exercise
of its =xecutive nowers to carry out the objects of Rule 58(j)FR
anc oter corresponding fules. These circulaers are not lavss, The
circulars are issued for the guidance of officers. e cannot treat
the:1 as edicts or laws that require an absolute and minutest comipli-
ance by everyone at every stage.

45. e find that in conformity with the circulars a screesning
comimrittee consisting of four senior officers had examnined the cases
of applicants and others and the same meade its detailed reco amenda-
tions which were then examined by a review comriittes consisting
of two senior Secretaries of Government, ‘hick vere approved by
the Finance ‘“‘inister on 31-12-1988, From this it follows that there

was substantial compliance wiith the circular instructions issued by

Government.

45. V'e find that the applicants in Applications Nos.132, 500,
725, 761 and 872 of 1995 have beer retired on the ground that they

vere 'ineffective'

and their 'integrity was doubtful' and that applicants
in Applications Nos.435 and 877 of 1986 have been retired on the

cround thet their 'integrity was doubtful'.

47. In reaching its conclusions, the screening committee had

adverted
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to various circumstances and details collected and placed before
it. In the case of applicants in Applications Nos. 132, 435, 735, 761,
877 of 1986G,two members of the committee who were Commissioners
of Income-tax of the Karnataka Circle under whom they were workine
have also opined that their 'integrity was doubtful'. In the case
of applicants in Application No.679 of 1986, the same two members,
ad also opined that that applicant had not shown improveinent in

his work and punctuality.

48, V'e have carefully read the proceedings of the screening
committee and the review co nmittee. Ve have perused the C.7s

of all the applicants and considered the subiiissions miade on all

of ther.

48. An examination of the proceedings of the screeninz commit-
tec concurred with by the review committee and the !finister,establish
that there was material for the anpropriate authority to retire the

)

applicants under Rule 56&(j) F! and that material was relevant mate-
rial for the decision. ‘When once this Tribunal finds that there wras
material and that material was relevant to the decision, this Tribunal
however,extensive and wide its powers are under the Act, should
not embark on an incuiry into the matter as if it is a Court of

anpeal and reach a different conclusion. On this short ground this

Tribunal should reject the challence of the applicants to the orders

I

"ade eagainst them and the various grounds urged against them.

O

56. e now proceed to consider all other grounds urged by

Dr.Nagaraja.

97. Dr.Nagaraja had urced that the CRs of the apnlicants were

\\he most reliable and scientific material and other material, if any
was undependable for a decision by the appropriate authority.

A EQ —~D
Y

74 o8, ‘vhatever be the value of CRs and their dependability for
consicering proriotions or retirements, it is not possible to hold that
they alone can and would constitute material for considering retire-

ments
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ments under Rule 56(j) FR. There is no prohibition for collecting
other material and depending on the same in taking a decision under
that Rule. Both on principle and authority, we f{ind it difficult to

accept this contention of Dr. Nacaraja. Ve, therefore, reject the

SAENES

59, Dr. NWagaraja has next contended that on the acaquisition
of movable and i movable properties dealt by the screening cor:nittee
the applicants had obtaines prior sanction and had imparted the requi-

site information fror: time to tinie and that being so, the screening

cominlittee could not hold the intecrity of the apnlicants as doubtful.

60. ‘e will assume that the acguisition of the pronerties had
been properly reported or sanctioned by the authorities from tirie
to time. ut, that makes no difference to ascertain whether there
has been disproportionate acquisition of properties or to hold that
the intezrity of the civil servant was doubtful. ‘/e see no 1ierit

in this contention of Dr.llazaraja and reject the same.

51. Dr. Nageraja has contended that it was not open to the
screening committee to rely on subjective and unverified oninion

r

of its two memnbers to doudt on the intecrity of the applicants.

1

62. On certain applicants noticed by us earlier, twe mierhers
of the screening C(;:t“x.“-ﬁ_.ittee vho svere functioning or had functioned
as Comnmissioners or Heads of CGffices under whom they hed served
or Wweressenvine s had e xpressedi fthetitheirintegritysswasidoubtiul.

WE must not forget that those officers had closely watched the

performance of those applicants and were coripetent tc express on

their integrity. If that was so, then their considered opinion on
thei. was relevant and could be acted upon. ‘e find no reason to

discard their opinion at all.

3. ©On the perforiiance of the anplicants in their official

ECaLeer
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career and their integrity,the members of the screening conmmittee
who were not biased were the best judges. This Tribunal cannot re-

appreciate their views and reach a different conclusion on the ipsi

—_—

dixit of the apnlicants. Ve cannot examine their conclusions as
: da v . .
if we areACourt of appeal and reach different conclusions.

64. On the forecoing discussion, we hold that there is no merit

11T

in the challenge of the anplicants to the decisione reached and the

I i1C

orders made thereon by the appropriate authoritics.

65.As all the contentions urged for the applicants fail,their
applications are liable to be dismiissed. Ve, therefore, dismiiss thesc
applications. But,in the circuristances of the cases, we direct the

paries to bear their ovwn costs. } /
/
A

VICE-CHAIR AR, Mf"m\ww HE PER(A), | - 40
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