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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL 

BANGALORE BENCH :BANGALORE 

DATED THIS THE 28TH DAY OF NOVE'BER 1986. 

(\ ) 	 PRESENT: 

\ 	 I- on'hle 	r.Justice  l.S.uttaswarny, 	 .. \'ice-Chairman. 

Hon'ble 	 L.H.A.Rego, 	 .. Mernber(A) 

APPL17-ATION NOS.132,435,500,735,7(D-1, 877 AND 879 OF 1936. 

Sii.Aswatha Nrrayana, 
Tax Recovery Jfficer (Retd.), 
Aged about 5 years, 
Son of SriS.Beerna Rao, 
Opposite Govt.College, 
Turn k ur. 

K.Narasirnhan, 
Income Tax Cfficer (R.etd), 
Aged 53 years, No.32/2, II Floor, 
Ilth Cros, 8th Main, 
Ma11esw'arrn,Banga1ore-3. 

Applicant in 

Applicant in A.No.435/86. 

T.Janardhana  Raju, 
Incone Tax, Cfficer (Retd.), 
Aged about 55 years, no.28, 
Inconie Tax Lay-out, 
Kadugondana ialli, 
Banra1ore-45. 	 .. Applicant in A.No.500/86. 

C. CovindaTi, 
Aged about 55 years, 
Son of late Chottu Ran, 
Incoie Tax Officer (Retd). 
No.19/3, I 	ainoad, 
Jayarnahal Extension, 
3-angalore 560 046. 

S.Yoganarasirnhan, 
Aged 51 years, S/o late S.Yadavachar, 
8th Income Tax Officer(Retd.),Circle-II, 
No.130,4th Block, IV Stage, Vest of 
Chord Road, Bangalore-79. 	 .. Applicant in A.No.761/86. 

.V.Rarnachandran, 
Aged about 49 years, 
S/o Sri Visweswara Dixit, 
3306,13th Cross,ftS.K, 
II Stage, Fangalore-70. 	 Appolicant in A.No.87718C. 

7. K.Satyanarayana, 
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7. K.Satyanarayana, 
Aged 54 years,S/o K.Suryanarayan, 
Income Tax Officer (Retd), 
109, '11,lukthidham',20th vain, 
B.S.K.,1 Stage, 11 I3lock, 
Bangalore-560 050. Applicant in A.No.879/86. 

(i3y Dr.Y.S.Nagaraja,Advocate) 

V. 

Government of India, 
by its Secretory, 
Ninistry of Finance, 
(Department of Revenue) 
Nev., Delhi. 

The Central Roard of Direct Taxes 
by its Chairman, 
New Delhi-110002. 

The Chief Commissioner (Admn.), 
and Coni:nissioner of Income Tax, 
N arnatal:a-I, 
Rangalore. 

Respondent No.1 in A.Nos. 
425• 735, 577 •T - 879/55. 

?espondent No.2 in A.Ros. 
132,433, 735,577,879/8?. 

cspondent No.1 in A.Nos. 
5CY) ani 

Resnondent No.] in A.Ros. 
132/8? 

Respondent No.2 in A.bos. 
500 and 761/85. 

Respondent No.3 mA. Nos. 
435, 735, 877,875/56. 

(SNT Sri ......Padaarajaia'i, Central Govt. 5tandin7 Counsel) 

These applications coninn or-, for hearina \Tice-Chairman made 

the following: 

P F F F 

As 	the 	questions that 	arise 	fo 	detcr:in'nticn in 	t5ese 	cas?s 

4~ are comnmon, xe propose to dispose of them by a common order. 

:0 	 2. 	All 	the applicants 	who 	started 	their 	career in 	one 	or 	the 

other 	lower 	posts like 	clerks, 	stenographers 	or 	typists in 	the 	Income 

Tax Department of 	the 	Government 	of 	India 	secured more 	than one 

promotion from time to time and in the year 1985 were working 

as Income Tax Officers ('ITOs') Group-A or Group-F in one or the 

other office of the Department of 'Rarnataha Circle'. 	Thile the 

applicants in Apalications Nos.435, 755 	57? of lfl 	v - crc wor5in 

as ITOs Group-A, the app 	
anpijcations

licants in othe 	wre vorhing 

as 
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as ITO's Group-B in 1935. 

3. In exercise of the powers conferred by Rule 56(j) of the 

Fundamental Rules (FR) in the case of all the applicants except 

applicant in A.No.877 of 1983 and the corresponding Rule 48 of the 

Pension Rules in the case of that applicant, the Government of India 

or the Chief Cam misioner Administration and Commissioner of Income 

Tax, Rarnatal:n-J, Dangalore 'Coarissioner') by separate but identical 

orders made on 6-l-l93 and 15-1-1933 have compulsorily retired the 

nnliconts from service with effect from l5-l-l93 ar.d l3-l-1Q33 after-

noon on payment of three months' salary in lieu of three months' 

notices. 	e vill hereafter refer to these Rules as Rule 5G(j)r3. 

In their separate but identical applications made under Section 19 

of the Administrative Tribunals Act of 1935 ('the Act'), the applicants 

have challenged the respective orders ria.de  against them on certain 

grounds that are common and peculiar to each of them also. 

4. On receipt of the respective orders of retirement each of 

the applicants made rer:resentations before Government and the 

Commissioner, for re-consideration which has not found favour with 

them. In the absence of orders of stay issued by this Tribunal, tb --,  

aonlicants have retired from service from t'ie date of their reliefs. 

nut, these facts hardly make any difference to adjudee on the vali-

dity of the orders, if the analicants were to succeed in their anali- 

cat ions. 
.: 

	

S In suonort of the orders 	aoe, the respondents have filec 

their separate but identical replies 

C. Dr. .S.dagaraja, learned Advocate had appeared for the 

	

applicants in all these cases. Sri• 	 learned Central 

Government Senior Standing Counsel had appeared for the respondents 

in all these cases. 

7. Rn the pleadings and the contentions urged before us, the follow- 

ing four points arise for our determination and they are:- 

(lY'bether 
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(I) \Vhether Rule 5') FR was valid or not, 

Thether before retiring a civil servant 
under Rule 56(j)FR,was the appropriate 

authority required to issue him a show 
cause notice, consider the representations, 
if any, to be filed by bin thereto and the r 
provide him an opportunity of oral hearinc 
or not,? 

Yhether compulsory retirements were 
'concealed punishnents'mede in violation 
of Article ll(2) of the Constitution or not? 

(d) 1iether the compulsory retire.aent of each 
of the applicants was valid or not? 

e will no': proceed to examine thes points in their order: 

JPF: POl'[I 

S. Dr. Racarajo has urged that Rule 	(i ) F R conerrin absolute 

and 	unguided power on the aoaropriate authority to cow nulsorilv 

retire a civil servant at its sweet will and pleasure, was violative 

of Articles 14 and 21 of the Constitution and was void. In support 

of his contention Dr. Ragaraja has strongly relied on the rulins 

of the Supreme Court in ST. 	ARIRA FATh TJ  v. U 31 

IUDIAAUf) AUOTRER (AIR 1970 SC 597) and ORR h TRLLIg v. 

F:RAY :;UFICIPAL CORPO ATlG:d A 	OTTh S(hl' lh 	C 

P. Sri Padwarajaiah has urged that in the absence of a declara- 

tion sought, the validity of Rule 59e 	cannot he adiuicated 

and 	that even otherwise its validity was 	concluded by 	the Suere 	c 

Court 	in T.G.SRIVACUARANA SIUGU ADD OTIbIR? v. 	TUR. STATF 

OR 	YSORE(AIR 1965 SuDreme Court 28O);UYIO 	OF F OJA v.1 
COL.J.D.Sr R:A (1970(2)5CC 459); and UI .JOD OF IdDIA v. 	.U. IDIDDY 

AD AUOTDRR (1930 SC (LCS) 179). 

10.In their applications, the applicants while setting out grounds 

touchine on the validity of Rule 56( UR, hove not specifically seuht 

for a declaration to strike down that Rh. 	ut. to awnro cf 

such a formal prayer, on the desirability of which there cannot be 

t'•n 

-e 
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two opinions at all, by itself cannot be a ground for this Tribunal 

to decline to examine its validity on which elaborate arguments have 

been addressed by Dr. Nagaraja . '%e, therefore, propose to examine 

its validity. 

II. In Shivacharana Singh's case a Constitution Bench of ftc 

Sunreme Court speahine through Gajendragadhar,CJ,had upheld the 

validity of 	ote-I to Cub 285 of the Cam ataha Civil 2crvices 	ules 

(
17 :CS7') which corrosnonds to 	ule 58(j )FC. 	In Sinha's case, the 

Sunreu-e Court hod unheld the validity of Cube 58(0 F:' itself. In 

Ceddv's case the Suprene Court reviev:ine all the earlier cases, 

had unhelr Cub 	18(3) of the All India (Death-cu: -8etir(-:ent)Cubes, 

1218 ('1948 Cubes') which corresnonds to Cube 58(j J CC. Dr. Cannraa 

without rightly disputing the binding effect of these mulinm;, however, 

urged, that all of them were rendered before the new dimension 

of Article 14 of the Constitution, namely, arbitrariness was the very 

antithesis of rule of law enshrined in that Article was evolved and 

elaborated and that the right to life cunrenteecl in Article 21 of 

the Constitution comprehended the right for a decent and assured 

life as expounded in Olga Tellis' case which are now binding and 

tested on those touch-stones,Cule 52(j )CC was violative of both those 

Articles. 

12. Cc must at the very outset notice, that Ceddv's case 1:ns 

rendered after the 8'unre IC Court had evolved and elaborated the 

new dimension of Article 14 of the Constitution. In that case the 

Court exhaustively reviewed all the earlier cases and referring to 

Shivacharana Singh's and Sinha's cases with approval,had ruled, that 

Rule 16(3) of the 1948 Cules and CuTe 56(j )FC were valid. \e are 

of the view that the principles enunciated in Ceddy's case cannot 

be distinguished on the ground that the Court had not referred to 

the new dimension of Article 14 of the Constitution evnlve in II.C. 

COYAPPA v.STATE OF TA DLNADU (AIC 1974 SC 555) and elaborated 

in Naneha Gandhi's case. 



Chat is true of Article 14 of the Constitution, is equall, 

true of the contention of the applicants that the rule was violative 

of Article 21 of the Constitution as expounded in C)la Tellis' case. 

'c arc of the vie:: that on the principles enunciated in eddv's 

case, this contention of T)r.Cuaraja is ecuallv devoid of nierit. 

In S. '1.5CC IA Al' TI Al C )T ICCS V ITATI OI-  PC .SJ A 

AC 01CC CS (AN ]fl113 CC ft 1) on the hindin effect of an earlier 

precedent on the ground that a new arru:ent had not been considered 

in decidinC a pcint, a Constitution Ccnch of the Suarcw c Court had 

exeressed thus: 

"The binding effect of a decision does 
not depend upon whether a particular 
aruwent was considered therein or 
not, orovided that the noint with re-
ference to which an ar,unent was 
subsequently advanced was actually 
decided. That point has been speci-
fically decided in the three decisions 
referred to above". 

e are of the viev: that on these arinciples, it is even presurtuons 

for any 	ourt or Tribunal, to ewanrh on an cxcv ivatlon of tnr vali- 

ditv of Cub 	55(j )hTC. 	Put, out of deference to intelliaent,elaborctc, 

uainstahin -  and resoectful subwissioyis wade by Pr.Caparaia, we dew 

it orcuer to exawine their correctness also. 

15. Cule S5(j ) CC can be invohed only when a civil servant 

had cownleted the 'qualifviap service' and not before that. Toe 

cinal object of retireweut is 'public interest', for which only, civil 

services 	are 	constituted 	and 	maintained by the State. 	The two cate- 

gories who are considered and retired 	are 	those that 	are 	'ineffective' 

or 	of 'doubtful' 	integritY 	and not 	all. 	Put, wore 	than all 	these, 

those retired 	are 	assured 	of pension 	and 	other 	terw inal benefits. 

'.Tith 	all these 	safeguards, 	we find 	it 	difficult to 	hold 	that the 	Cube 

confers arbitrary 	powers 	and is 	violative 	of the 	nw:- 	diaension of 

Article Id 	of 	the 	Constitution. 
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1(3. On retirement, the civil servant is assured of his pension 

and other ter:inel benefits in accordance with the Rules. If that 

is so, the rieht of Government servant to life and a decent life 

also is not affected. 	e are, therefore, of the view that the Rule 

is not violative of Article 21 ofthe Constitution as expounred in 

Cla Tellis' case. 

- 	 17. In UhLRR/  RAT C'dAR. v. 	r IRI\ 

CT Pd R (AIR IPPI uare e Court 70) on "hich considerable reliance 

v-as niaced by Tr.' 'amraja to sustain his contention, the Sunrewe 

:8ç 	 pd not Id o:n a different orinciole. 

l. On the foreroin discussion, we hold that Rule 51j) TO 

VOS not violetive of Articles 14 and 21 of the Constitution. ' 

therefore, reject tHs challenge of the applicants. 

TRTCITT R3.. 

12. lOr. 	acnraja ureed, that before :ial:ing an order for cowi- 

nulsory retirement under Rule 53(j)CR which results in serious civil 

consepuences to the civil servant, the enpropriate authority vres 

hound to issue a show cause notice, consider his written representa-

tions theio and rrovide hiT an opnortunitv of oral bearine in confor-

witv with one of the basic cownonents of natural justice viz., au(7 i 

nItere: nerteo and on such failure, as in the eresent casos, the 

retirE: eat orders were ille:wd as held 1w the 0110:1 	irdi Court 

in SD'R 	A A T TIC. v. STATC OF SITCI ' A'"O flT'TS 

(123d LATe  LC.0l5). 

Sri Padmarajaiah urged that audi alterao partem had no 

application to the exercise of power under Rule 55)(j) FT and that 

the enunciation made in Sonam Lama's case directly opposed to the enuncia- 
tion made by the Supreme Court, was also unsound. 

;e must, at the very outset, notice that the contention 

urged by ''r. ? acraraja is directly concluded by the rulines of the 

mpre 
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Supreme Court in Sinha's and Redc!y's cases. \'.'e should, therefore, . 
ordinarily reject the same without any further examination. Cut, 

as the Sikki'n limb Court in Sonan: Lmv m's case referring to these 

rulings also, had upheld the contention of ilr.Nagaraja,we consider 

it proper and necessary to examine the same in detail. 

22. in Sinha's case, the very Cuestion directly came tip for 

COflSjACFStjOfl and the unre e Court rejected the sa 	in these 

ords: 

2. Cefore us the only contention presented 

for our decision was \vhcthar the diub Court yam 

riht K holdine that i mahin2 the i'nnunned order 

the an - chant had violated the principles of natural 

ustice 

xx 

T)ule( of natural justice are not e:hodied rules 

nor cn they he elevated to the nosition of funda- 

raenta ri - hts. 	As observed by this Court in hirai- 

nab v.. Union of India, AlT 1270 SC IfO, 'the niem 

of rules of natural justice is to secure justice 

or tc put it neativelv to prevent riscarriaee 

of jurlice. These rules can operate only in areas 

not covered by any law validly :eade. Imther 

words they donot sup2lant  the 1n' hut supple:ient 

it. It is true that if a statutnrv provision emma 

ha read consistently with the urincip]es of natural 

justice, the Courts should Co So because it :must 
he 	presuwed tm  at the 1cisl3tures an 1  the stntu- 

torvmmuthorities intend to act in accordance with 

the princiules of natural justice. :mit,if on the 

other hand, a statutory erovisian either snecifi-

callyor by necessary icmnhication excludes the ranmhl-

cation of any or all the rules of erincinles of 

natural justice then the Court cannot ipnore the 

mandate of the le1islature  or the statutory autho-

rity and read into the concerned provision the 

urincinles of natural justice. 	hether the exercise 

of 	non. or conferred should he am mmdc in ace ordance 

ite 



'with any of the principles of natural justice or 

not depends upon the expess words of the provision 

conferring the cower, the nature of the power 

conferred, the purpose for which it is conferred 

and the effect of the exercise of that nov:cr. 

xx 	 xx 

If 	thc t eathoritv hone fide for s that oninion, 
the corrcctnens of that oninion cannot be chnllenyed 

before Courts. It is open to an anarievad party 

to contend that tle renuisite oninion has not been 

for 	ed or 	the 	decision 	is 	S C.1 -1 	on collateral 

crounds or that it is an arbitrary decisio, ............... 
ecausc  of his conpulsor" retirenent 

he does not lose any of the rinhts acqu!red by 

hin before retirewent. Co:pulsory retire:cnt 

involves no civil consequences. The afore:nentioned 
r u le 5 (j) is not intended for tahincr any penal 

action aaainst the C overnaient servants. That rule 

reerely e:ehodies one of the facets of the 'pleasure' 

doctrine enhodied in Art.31() of the Constitution. 

Various considerations way v:eih with the aepro-

Prieta authority while exercising the power confer-

red under the rule. in so:ie cases, the Covernwent 
f 	 a a particular post an 	 e 'cre usefula   

ly helI in oublic interest by an officer nore 

co:asetent than the one who is holding. It way 

be that the officer who is holdin the post is 

not inefficient hut the approiriate authority cv 

prefer to have a wore efficient officer. It an 

further be that in certain hey posts public interest 

racy recuire that a person of undoubted ability 

and integrity should be there. There is no denying 

the fact that in all organizations and wore so 

in Govern'aent organizations, there is good deal 

of dead wood. It is in public interest to chop off 

the sawe. Fundawental ule 5I(j) holds the balance 

between the ris'hts of the individual Covernwent 

servant and the interests of th public. hhile a 

:aininuw service is nuarontec' to the Covernanat 

servant, the Goverriwent is given power to ener- 

else 
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gise its machinery and make it more efficient 

by compulsorily retiring those who in its opinion 

should not be there in public interest. 

	

xx 	x 	xx 

10. In our opinion the hflgh Court erred in 

thinking that the compulsory retirement involves 

civil consequences. Such a retirement does not 

take amav an': of the rights that have accrued 

to the Covern-aent servant because of his past 

service. It cannot be said that if the retirin ae 
of all or a sOction of the overn ont servants 
is fixed at 50 years, the same would involve civil 

	

conscauences. 	nder the existina svste 1 	there 
is no unifor, -. retirement age for oil Government 

servants. The retiree ant axe is fixed not : m:relv 

on the basis of the interest of the Govern: :cnt 

servant hut also dependine on the. reguireecnts 

of the society. 

In ec!dv's case, the Court dealing with 7 u1e 10(3) of the 104 	?u1es 
coraespcndin:- to hule 5h(I and its requirements, reviev:inc all 

the earlier cases reiected this very contention in these words: 

6. An analysis of this rule clearly shov:s that 

the following essential ingredients of the rule 

must be satisfied before an order compulsorily 

retirin a government servant is passed. 

That the member of the Service rust have 
completed 30 years of qualifvin g service 
or the are of 50 years (as modified by noti-
tification dated July 10,1009); 

That the government has an absolute right 
to retire the government servant concerned 
because the word 'require' clearly confers 
an uncualified right on the Central Govern-
a: en t; 

That the order must be passed in public 
Interest; 

That 	three 	months' previous 	notice 	in writing 
shall 	be 	given 	to the government servant 
concerned before the order is passed. 

It 	may 	be 	noted 	here that the 	orovision 	gives 
an 	absolute 	right 	to the 	government and 	not 
merely 	a 	discretion, and, therefore, iepliedly 

it 	I 



it excludes the rules of natural justice. It is 

also not disputed in the present case that all 

the conditions mentioned in rule referred to 

above have been complied with. It is a different 

uatter that the argument of [eddv is based 

on the ground that the order is arbitrary and 

ninla fide with which we shall deal later. 

9. On a perusal of the inipuuend order 

passed h' the Government of India, it voulcl 

appear, that the order fully conforms to all the 

conditions neni iened in Pule lfl(3). 	It is nov 

well settled by a Ion.: catena of authorities 

of 	this. Court that corn pulsorv retirement after 

theemnlovee has put in a sufficient number of 

years of service havi 	qualified for full pension 

is neither a punishment nor a stigma SO as to 

attract the provisions of Article 311(2) of the 

Constitution. In fact, after an employee hss 

served for 25 to 30 years and is retired on full 

pensionary benefits, it cannot be said that he 

suffers a n y real prejudice. The object of the 

rule is to weed out the dead wood in order 

to maintain a high standard of efficiency and 

initiative in the State Services. It is not necessary 

that a good oficer may continue to he efficient 

for all times to come. It rna' be that there 

maybe some officers who cav possess a better 

initiative and hiaher standard of efficiency and 

if given chance the work of the :overnment 

night show marked imnrovement. 	I n  such a 

case compulsory retirement of an officer who 

fulfils the conditions of hule 1(3) is undoubtedly 

inpuhlic interest and is not passed by way of 

punishment. Similarly, there may be cases of 

officers who are corrupt or of doubtful integrity 

and who may be considered fit for being co:-npul-

sorily retired in public interest,since they have 

almost reached the faa end of their career and 

their retire::ent would not cast any asnersion 

nor does it entail any civil consequences. Cf 

course 
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course,it 	may 	be 	said that if 	such 	officers were 

atlo'vecd, to 	continue 	they 	would have drawn their 

salary until 	the 	usual date of 	retirement. But, 

this 	is not an absolute richt which can be claimed 

by an officer who has put in 	30 	years of service 

or 	has attained 	the ape of 	50 	years. Thus, 

the general i:nnression which is carried by most 

of the employees that compulsory retirement 

under the conditions involves so:e sort of stiwa 

nThSt he cowrdetelv removed because 7ule 13(3) 

('oes nothine of the sort. 

10. Anart from the aforesaid considerations 
VC voulc! lihe to illustrate the jurisnrudentinl 

philosophy of yule l(3) and other similarly v:orde(I 

provisions Ifl:e Rule 540) and other rules relatinr 

to the eovern'aent servants. It cannot he douuted 

that Rifle 1(3) as it stands is but one of the 

facets of the doctrine of pleasure incorporated 

in Article 310 of the Constitution and is controlled 

only by those continCencies which are expressly 

mentioned in Article 311. If the order & retire-

nent under Rule 13(3) does not attract Article 

311(2) it is manifest that no stigma or punishment 

is involved. The order is Dasscc by the hiptest 

authority, namely, the Central Government in 

the na ce of the President and exaressl' excludes 

the ap1icntion of rules of natural justice as 

indicated above. The safety valve of public inter-

ast is the most powerful ann the stronCest safe- 

unrd asainst any abuse or colourahie exercise 

of power under this rule. 	oreover, when the 
Court is satisfied that the exercise of power 

under the rule amounts to a colourable exercise 

of jurisdiction or is arbitrary or malafide it 

can always he struch doa.n. Ghile e:aminin 

this asnect of the matter the Court would have 

to act only on the affidavits, documents, annexures, 

notifications and other papers produced before 

it by the parties. It cannot delve deep into 

the confidential or secret records of the cover-

went to fish out wuterials tc' orove that the 

order is arbitrary or mala fide. The Court, has 

however, 

r 
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40 	the undoubted power subject to any 

prvilege or claim that may be made by the 

State, to send for the relevant confidential per-

sonal file of the government servant and peruse 

it for its own satisfaction without using it as 

evidence. 

H. It seems to us that the main object 

of this rule is to instil a saint of dedication 

and dynamism in the working of the State Ser-

vices so as to ensure purity and cleanliness in 

the administration which is the Deramount need 

of the hour as the Services are one of the pillars 

of our great democracy, 4  ny element or consti-

tuent of the Service which is found to be lax 

or corrunt, inefficient or not up to the mark 

or has out lived his utility has to he weeded 

out. kulc 16(3) provides the methodolocy for 

achieving this object. 	'e must, however, hasten 

to add that before the Central Government in-

yokes the po.ver under 7ule 16(3), it must take 

particular care that the rule is not used s a 

ruse for victimisation by getting rid of honest 

and unobliging officers in order to make way 

for incomnetent favourites of the government 

which is bound to lead to serious demoralisation 

in the Service and defeat the laudable object 

which the rule seeks to subsarve. If any such 

case comes to the notice of the eovernaient 

the officer responsible for advisirs, the govern-

ment must be strictly dealt with. Compulsory 

retirement contemplated by the aforesaid rule 

is desirned to infuse the administration with 

initiative and activism so that it is made poignant 

and piquant, specious and subtle so as to meet 

the expanding needs of the nation which require 

exploration of 'fields and pastures new'. Such 

a retirement involves no stain or stigma nor 

does it entail any penalty or civil consenuences. 

If fact, the rule merely seeks to strike a just 

balance between the termination of the completed 

career of a tired emnloyee and maintenance 

of top efficiency in the diverse activities of 

the administration. 
1" 	A 
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An order of compulsory retirement 

on one hand causes no prejudice to the govern-

ment servant who is made to lead a restful 

life enoyincr full pensionary and other benefits 

and on the other gives a new animation and 

equani:iitv to the Services. The YnDloyces should 

try to understand the true snirit behind the 

rule which is not to penalise then but amounts 

just to a fruitful incident of the Service ande 

in the lureer interest of the country. Cven 

if the ennloyee feels that he has suffered, he 

should derive sufficient solace and consolation 

fro; 	the ON that this is his sw all contribution 

to 	his country, for e v e r y good cause clei::s 

its in artvr. 

These principles are clearly enunciated 

by a series of decisions of this Court starting 

from Shyam IN (AIC 1954 SC 399) case to Cigar 

(1979)1 SCC 520 case which will be referred 

to hereafter. 

r. 	a.aaroja did not ribtiv urge that the princinles enunciated in 

iese cases have been doubted or diluted in any of the later rulinas 

of the Supreme Court itself. Out, he ured that what had been expres- 

see in 53ona; 	CCTa'S CCSO was correct and sound for the very reasons 

stated therein as also the new di: ension of Article 14 of the Consti-

tution evolved in Cova-ym's case and elaborated in aneha gan-r ; i's 

case and the extended: eanin Over to A"ticle 71 of the Constitution 

in Olga Tellis' case. In other v:ords, iDr.Caoaraj, maintained that 

the principles enunciated in Sinha's and Reddy's cases were no longer 

good 1ev: and the lay: had been correct!y exoounded by the Sihl:i:n - - 

Cigh Court in Sonam Lame's case. 

23. In Sonaa Lama's case, the Sihkira Cigh Court vms dealing 

= 

	

	with the compulsory retirement of Sonan Lame and two others 	under 

Rule P2 of the diCzim Govern:eat larvice Rules,137 (ule 9) which 

reads thus:- 

"92(1) notv:ithstandini 
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¶9(l) NotvJthstanding the provision of Bule 

93, the Governnent, except where 1ule 101 nov 

apply shall have the exclusive right to retire any 

Governnent servant who has a t t a i n e d the t'e 

of 50 years or has rendered not 	less than 25 years 

of service, 	if 	it 	is 	of 	the oninion that it 	is 	in 

the public 	interest 	so 	to do, 	by givin 7 hUinot 

not less 	than 	three 	onths' notice or three nonths 

salar' inlicu : f such notices". 

This rule corresnonds to Me 5(j) BC, Cub U of the Pension Cu]es, 

ule 109) of the 1241  Zules a y 	te-1 to 7,ule 2 	of the  

The power conferred W this rule on Sovimment of SWAT is the 

very power conferred CF the approariate authority under one or the 

other 'Aule noticed by us. 	On this very contention,Bhattacharjee, 

ACtji- 	CJ. exnressed thus: 

15. Cut, there is vet another way to bob into 

the :catter. It is true that in Jnioni of India v. 

j.1 inho, IC 1271 C 40:(1071 Lab IC 0) (suora) 

it has been held by a two Judne Bench of the 

Supreeie Cnurt (at o.d2) that before an order of 

co:pulsory retire-  !ent is passed internis of the 

relevant rules, it is not necessary to couply with 

the rules of natural justice by givina the Covern-

a tent servant concerned any opportunity to shpw 

cause an ainst his connpulsory retke7lem As already 

noted, 4.510) of the Bundannental Cubes, which 

was bein2 considered in that decision, conferred 

"absolute risht to the Oovern:nent to conaulsorib' 

retire its servant. And it has accordingly been 

pointed out by another two Ju(Ige Bench in Union 

of India vs. TJ3.Beddv, AIC IPSO SC 532 

at 0533:OP-OO Lab IC 221 at 0223)  that 'the provi-

S1')fl gives an aesolute right, and not merely a 

discretion and, therefore, iwaliedly e:cludes the 

rules of natural justice. But, whether or not 

'absolute power is anathenna under our constitutional 

order" 



orderLaIdev 	3af 	Chnca 	Afl 	1231 	SC 	70 	at 	071: 	INN 

(1080 	Lab 	IC 	118" 	at 	p.1135) 	(supra) 	and 	is, 	thcrafcre 

to 	he 	read 	dov,'n, 	itr:ust 	be 	noted 	that  

of 	the 	Sikkin 	ules 	does 	not 	confer 	any 	absolute 

right 	or 	pov'er. 	As 	already 	noted, 	an 	order 	of 

conouIsory 	retire;ent 	obviousl 	denrives 	a 	person 

of 	its 	livelihood 	71,11dev 	S aj 	v. 	State 	of 	Pl!njCb, 

112 	)034 	97 	0 	at 	 IvTe 	fl: 	11' 	17 	32 

at 	p.823) 	and 	as 	already 	flOtCi 	erjinbefore,it 	bus 

been 	recently 	settled 	by 	a 	unanuaoiis 	five 	Judge 

flencn 	of 	the 	?unree 	Court 	in 	17u 	louis 	v. 

bo:Thay 	unicipal 	Cornora tion, 	(135) 	9 	SIC 	:13 

at 	:a.571/572:(fiS 	193fl 	SC 	11• 	at 	Yn.13-1fl1)(sunrn), 

that 	the 	right 	to 	We 	conferred 	by 	Art.?l 	of 	the 

Constitution 	inchj4as 	No 	rinht 	to 	livelihood 	and 

that 	any 	person, 	v:bc 	is 	danri-, ed 	of 	his 	ri gb t 

to 	livelihood 	except 	according 	to 	just 	a W 	fair 

procedure 	established 	by 	la:, 	can 	challenge 	the 

deprivation 	as 	offeridins the 	riht 	to 	life 	conferred 

by 	Art.21 . 	It 	has 	been 	observed 	(at 	p.5S), 	that 

if 	a 	person 	is 	rlenrived 	of 	his 	job........his 	very 

right 	to 	life 	is 	put 	in 	jeoaardy. 	It 	has 	been 	obser- 

ved further 	(at 	p.577), 	ir ith 	reference 	to 	31J.Coyappa 	AL I 

1271 SC 	555; 	(1071 	Lab 	Il 	127), 	enehe 	flandhi 	AFL 	1073 	51 

597 and 	the 	vave 	of 	decisions 	fo]lo-::inu 	- 	aneba 	Candhi 	that 

it is 	far 	too 	v:ell 	settled 	to 	adit 	any 	arivur:  ent 	that 	the 

procedure 	prescribed 	by 	la: 	for 	the 	dearivation 

of 	the 	right 	conferred 	by 	:\rt.21 	:ust 	be 	fair, 

just 	and 	reasonable. 	As 	obsurvcd 	by 	Shau - ati,J .(os 

his 	Lordshie 	then 	rues) 	in 	Francis 	Coralie 	ohm 

(All 	1231 	SC 	743), 	follcui- isg 	tbe 	'aneha 	vave 

that,'it 	is 	for 	the 	Court 	to 	decide 	in 	the 	exercise 

of 	its 	constitutional 	poluer 	of 	judicial 	revier': 	v'he- 

ther 	deprivation 	of 	We 	or 	personal 	liberty 	in 	a 

given 	case 	is 	by 	proce(!ure 	vdiich 	is 	reasonable, 

fair 	and 	just 	or 	it 	is 	other - ise. 	Tnose 	observa- 

V tions 	have 	been 	quoted 	'itb 	aenrova.l 	in 	Ilga Tellis 

(sunrc,at 	 ).573). 

16. So the procedure resorted to in a niven 

case, ahereby the right to Ii olibood or nay other 

right conferred by Art.21 is irapeired, :nust he 

roe son able, 
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reasonable, fair and just. As observed by Chagv'ati, 

J., in 	aneka Gandhi (Al? 197P SC 597 at p.624 

(supra) "any procedure which nernits inpairnent 

of the constitutional right.....without giving reasona-

He opportunity to show cause cannot but be con-

cieuned as unfair and unjust'. It may be recalled 

that as to procedure in general, somewhat similar 

observatiors were made almost three dccades ago, 

thou -h in a different conteat,hy ?ose,J., speahing 

for a three ju'ce Bench of the Sunrewe Court 

in Pan-rau Pingh Al? P55 PC 42E at p.422 to 

the effect that Ahere must be ever present to 

the mind the fact that our laws of procedure are 

grounded on a principle of natural justice which 

repuircs that men should not be condemned unheard, 

that decisions should not ha reached behind their 

bachs, that orocaaclin' that affects their lives 

and property should not continue in their absence 

and they should not be precluded from participating 

in them'. It was observed further that though 

1there must be exceptions and v-here they are 

clearly defined, thevraust he given effect to, 

'hut tahen by and larce, and subject to that proviso 

our laws of procedure should be considered, wher-

ever that is reasonably possihie, in the IBdit of 

that princiolo. It true that these observations 

crc made in resnect of judicial proceedins and 

as nointed out in A. .Crainnh Al? lP70 SC 15 

at p.17, till ver' recently it was the Onicion 

of the Court that unless the authority concerned 

was rec'uired by the la': under which it functicns 

to act judicially there was no room for the applica-

tion of the rules of natural justice". Cut, as coint-

ed Out further inA.?.?raipak (suora). "the validity 

of that limitation is now questioned and "if the 

purpose of the rules of natural justice is to prevent 

uiiscarriaa of justice, one fails to see who those 

rules should be made inapDlicable to administrative 

enquires. The five-Judge Bench in A.C.?raipah 

(supra) infact referred to with approval, the obser-

vations made by a two-Judge Bench in F:inapani 

ei Al? l97 SC 1269 at p.1272 to the effect that 

'even 
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"even an ad inistrative order which involves civil 

consequences........niust be made consistently with 

the rules of natural justice". }1inapani Vei (supra) 

was, however, distinguished in J.N.SinhaAlh 1971 

C 40 at p.43:(lP71 Lab.IC 8)nt p.10)(supra) and 

it was pointed out that as an order of co:amlsarv 

rctireient does not involve civil consequences 

in the sense of 1)SS of any henCf]t already earned, 

rules of natural justice are not renuired to be 

co n]i•nd witl 	nd as already notices!, another 

rcasnn for 'hic rules of natural justice ere 

held to be ina ]icahle tn a case of co:wulserv 

retire:ueit 1:as, as examines in the later decision 
in 	 S7 5MONO Lob IC ?I 
Ot 	n.P23)(runra) the rele - an t 	'srovision 	ivas an 
esolute riabt N the dcvern sent and not :wrelv 

a discretion, cu therefore, it i'anliedly exclurles 

the rules of na;ural iusticc It nust be noted that 

innone of these decisions, the cuestions as to vhe-

ther an order of coesaulsory retiressent i:iaairs 

the constitutionel right, libe the right to livelihood 
conferred by 5 rt.21 and - hether the erocedure 

therefor is cc sardins:lv renuired to be fair, just 

and reasonable and consistent with the rule of 

natural Justice, were all considered. Tt as already 

notel in dalsiev Lda v. state of ?unjub,AI IPY 

77  7 -7  at p.Qg?:(lgn/ LQ IC E21 at 912)(suara) 

it has ncy'.' been clearly 7oirted out that an order 
of co:awlsor': retire sent 	affects the liveIihoo 

of the person in v:hosn respect the order is rscde" 
and to unani: ious five-ludee 	ench in di1a Tellis 
(175) 3 FCC SAF  at M571-571(AN l°flfl 57 17 0  

at 7n.lP3-1P4)(sunrc),'sas aided that the rirht to 

life conferred by Art.Pl includes the rinht to liveli-

hood end that 'any oerson r0o in denrived of his 

right to livelihood except accordiub to just and 

fair arocedure established by law, can challenge 

the deprivation as offending the right to We confer-

red KY Art.21. And in aneha Gandhi AP 197g 

PC TO at a. (snnru), it has been ruled that 
'any procedure which aer:its iwnair:-,ent of the 
constitutional 	right........ithout 	giving 	reasonable 

0 onor t unity 
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opportunity to sho'.v cause cannot hut be condenneci 

as unfair and unjust". And followint the VaneW 

wave, it has now been ruled by the unanimous 

five-Judge bench in Olga Tellis (sunra,at p.5?1);(ot 

PAM of  Al  ),that "except in cases of urcencv 

which hroo': no cielav, "no c'cnorture frow the 

audi alteraw parte rule 'bear the other side' 

could ho presu nd to have been intended'. It has 

bean fuled furt':er (supra,at rxbfl):(nt n.lbfl of Al ) 

that the ordinary rule . hich rorulates all procedure 

is that pnrsons'.',ho urn libeIv to be effected by 

the nroosed action must be affor'ed on onaortuuit' 

of being heard as to why that acticn should not 

be ta'en 	and that 'a deourture fm' i the funda- 

mental rul z of natural justice 	ny be urosumed 

to 	have been intended ...... oni" in circumstances 

which warrant it and that such circumstances 

must be shov:n to exist, v:hen so recuired, the 

burden being on those, :'bo affir a their existence. t' 

17. It 771st  be stated at once that in these 

cases no s tte 	t has been in the affidavits or 

by the learned Advocate- general durinc' amni:onts 

to she'.' that such circumstances existed in the 

case of the netitioners which broobed no delay 

and which ''arranted that no onaertunity of hein 

beard could be 'iver to the octitioners. As the 

ac- v'ben one has crossec fifty or more and one's 

fa ilv resnonsibilities and Sm bre of life's evening 

are libel': to -074 on hi a most heavily,it is neither 

just nor fair nor reasonable to suddenly deorive 

such a one of his source of livelihood on the 

strenath of a decision arrived at behind his bach 

and v'ithout givina hi: i any oPportunity of being 

heard in the matter. ithout such a hearing, a 

decision, which rainy otherwise be rieht or just, 

would not apaear to be right or just, 

and as pointed out in 

Olga Telljs (at o.5fl2 of S0):(at niflfl of Afl 

go 	If fl)(suamo),'the 	a:peamance of injustice 

is denial of justice'. gucli a hearing has been re-

garded to be so essential that failure to provide 

for 
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; 
for the sane v'ould effect the decision even if 

it appears that the henrin vould have made no 

difference. As has been pointed out by a three-

Jude ench of the 'uprc:nc Court in S.L. anoor 
\T J cnnoh nn,(. A .fl 1r1 fC l3rl at 	1d7), tbc 

recuire cnts of natural justice arc 	et only if 

o'nortunitv to represent is iven in vice: of pronosed 

action and thc nrincirles  of natural justice 

of no exclusionary rule dependent on 'vhether it 

e:ould have made civ difference if natural justice 
har been os rved' because 'the non-observance 

of natural iusticc is itself nreuicc to any mu 

and nronf of nrcsiudice jade -mn 1outly of proof of 

denial of natural justice, is unnecesSary  as 'if 

ifl co mrs fro 	a parson yho has denied justice 

that the nerson mho has been denied justice is 

ant preju"iced . These observations have been ouote' 

vith aanroval in flea Tellis (at ndfld of Cr):( nt  

r.2fll of AI' )(snara),and it has been ru Ie ( 	(at 

t p.lflfl of AIT)the contention that hearinr 

rflerd not he civen of a nroposed action because 

there can nossiLly be no easmer to it, is contrary 

to v elI reco -nisen' understanc'iae of the real imnort 

of the rule of hearin°'. In this viem,  therefore, 

the i:enun:ec' orders of the co:nulsorv retire:nent, 

affcti -   	 etonrs.  

enDear to he bad for non-o•scrvnncc of the rules 

of natural justice.' 

In reachina 	these 	conclusions his 	Lor•ds'ip 	an 1 ere 	holds 	that 	the 

Ia -: 	laid do::n 	in 	finhas pnd fleddy's 	cases 	ens no 	lonner 	rood 	Ics::. 

ithout so 	holdina, 	v:ita res ect, 	it 	v as 	not open 	to 	is 	Lordsnn 

to 	unbold the 	contention urncd for 	the 	retitionors before 	the 	Court. 

fin 	this snort 	cround, 	me find it 	difficult 	to 	subscribe to 	the 	vies 

expressed by 	Lordship on 	this point. 

Pd. 	Taunholdin - the yen contention of the anplicants uraed 

hr fore us, the learned .ctir 	iaf Justice had relied on th 	ruli:s 

i: 	anchn Cnndbi's and Cla Tellis' cases. 

2.The 
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25. The decision in 	eddy'S case was rendered by the SuprcTae 

Court on 194fl41979 long after the Suprene Court had evolved thene': 

di:aension of 	Article 14 	in Royappa's 	case 	decided 	on 23-1I-1q73 and 

clahorated in 	nnchn Gandhi's case 	decided 	on 	25-1-197a . If 

that 	is 	so, no 	Court can assuae 	that 	the 	decision 	in eddv's case 

had been renr!ere4anr incuriaa as that would he the inevitahie resilt 

inholdine to the contrary. The lsw: of hinc!ina precedents recoTnised 

in Article IdI of the Constitution does not aorit any Pourt or Triau_ 

an! te indulne in SLCI an exercise. 	1 :nust on this score itself 

with resnoct, dissent frox the vie: exaressed by --is Lorrshia in 

iona: Lr:aa's case. 

27. :ht we 	have 	expressed 	in 	7ancka 	Gandhi's case cruelly 

anplies to 	the vie':: 	exeressed 	Nv 	the 	learned 	'\ctin7 Chief .! ustica 

in 	Gina Tellis' case 	also. 	Cven 	otherwise 	on 	the 	nature of owar 

conferred 	by Cule 	5(j)FA 	and 	the 	consequences 	that ensue a-blob 

Cr) 	not result in 	civil 	conseanoaces 	on 	a 	retired 	civil servant, v:o 

do not see 	as 	to ho" 	Article 21 of the 	Constitution can 	be 	relied 

on to sustain 	the contention of the aaelicants. 	'a are,tbcrcfcrc 

of the view that nN Tellis' 	case does not really Near on the naCstirw. 

27. (?ne other reason 'riven by the learned Actin Chief histica 

to sustain the contention of the petitioners before hi ,'bic van 

also reiterated before us b" 	Jay'rrja in, hum 	(j) FT,con ferred 

an absolute richt on Govcrnacr.t to retire a rovern:aeat servant 

hdule fA did not orovide for such a ripht. 

2Chyule 92 of the Fibhi: a Gules corresnonds to Th'le Efl(j)  hP. 

:hll 	Tdule 5'h(j)FG e:erloys the ter a 'absolute', hula C': e xnlovs 

the terw 'exclusive'. - 'c are of the vie:': that in the context bot 

these ter;:s really wean one each the sawc. If that is the true I: 'ort 

of the ihules, as also ruled by the Supre: - e Court in nnQls case, 

\ 	then there is hardly an),  yround to distinpuish AnhYs and heddy's 

cases 



cases to hok that a civil servant v-as entitled for an oanortnnitv 

of 	henna" before his retire: :cnt. 	it, nore Ic ioortent than Al 

these is, there isnothin" libe an 'absolute' nov -er in our co'uatr': 

"overned by Constitution and rule of in-a4 flu this asnect 	ce'C in 

:- is treatise 'c' :inistrativn Laa' (Cifth Ildition) had exeressed t'us: 

It 	is a ccr(unal an. jo , accordin' lv, that every 
never inn lca Ii' Ats, ho:aver, 'ide the lan'vac 
of the e 	cnn"  /cct. If tie court fin's that 
t110 aciver has been ceercisad ou-'rcssiveiv or unrun-
sonahh', or if there has hc on sonc procedural 
failin ', such as nut oiinninp a nersrin affected 
to :ut for 'nr' his cnsa,t! a aci ca'-  he conbc no' 
as uniT fu!. .Llt'ou'h ln 'vars au)ncinici:' for cavern- 
i-ant drnart.:ants often nruc that so e Act con-

fers unfettered (1isarcticn, thc ,' nra ['elite of consti- 
tutional 	blasnac:: 	. 	T nfatt arc 	discretioncannat 
evist bore t1 e rule of lee: rci'ns. The notion 
of unliited no':er can have no oboe in the 
syste.. I an sa: ie truta can Pa cxressec ..'y sayin': 
that all arear is 	c7yt in of ahuso, and tPat 
th c no' er to orevent ahus-e is the a c i d test of 
effective judicial control. 

C arc,thci-cforn, of the vic'a,that this vrownd to sustain the contain-

tio:n, it' respect to I :e learned J u:' a, is anroun'' 

22. 	:vca 	othervis'; 	the 	2 c-are: a 	Court han 	not 	n":tive ' 	tie 

aoohiccntion 	of 	audi 	alterci 	carte. 	on the 	around 	that u1n 	220) 

C 	had 	coufarred 	'absolute' 	ri' bt, 	hut ha" 	ne"ntive:' 	the se 	a 

the 	rature 	of 	'ov'er 	conferrer' 	by 	that Cc-la 	oar' 	its 	canse.racc"s 

an 	t 	a 	civil 	scrvr at. 	Cor 	all 	those 	reasons, 	cult 	resnect, - a 	re 	i"t 

our 	inn!'iiitv 	to 	sahscni'n: 	to 	the 	via 	'a canresse 	in 	Penn Li'. 	a's 

casc 	b'ntbo 	learned Actinc' 	Cciof 	Tustic. 

22. 	Ca 	the 	foreroin; 	discussion, 	'ye he!:! 	that 	the annliccnts 

ore 	not 	endtleC 	for 	a 	& a 	c' s" 	noti, co sieration of 	t'"i'- 

renresentotion 	niuch 	less 	an 	0000rtunity of 	oral 	heorinp 	befora the 

aearonriatc 	authority 	: 	ace its orders aeniast the anolicants. 

21. 	P a. 	fn"nreja ur"e 	that cc:. 'culsr: retire. 7ent cr'ers 

aiainst the sanlicants caere nothinp but 'concealed punish:nents' and 

'nero, therefore, violative of Article 311(2) of the Constitution. 
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e are of the vie' that this contention of Or. 

is also concluded hy the Suprcac Court in tle cases notice I by us 

earlier. 

In AGO and eddy's cascs the hurc c Court had ruled 

that co:eaulsorv retire;ent does not result in civil consequences, 

':0s not a nunish ent and casts no stiTna on the nerson rctire. 

-h civil servant retired under AN 51j) is entitled for nension and 

other ter. :inel benefits in accordance vitn the 	alcs rnmlatin the 

If that is so, it is iaconcaivebl€ to Vol that tic orders of retire-

:nents are 'concealed nunish cats' and are violative of Article 711(2) 

of the 7onstitutiop. 	a sac no 	ant in this contention of •r. 

reja and 	rciect the sm me. 

Ad:''CI 'T Z. 

12. h)r. da'amrmia has ursed that decisions to retire each of 

the anolicants, havin recarm' to their un'mlenm ished and excellent record 

of service incontraventian of the circular instructions issard thereto 

by Cover:vTcnt,  mans bnsc'-  on no material or irrelevant Cteniei 

and m-:as m-:hi: :sicel, erhitrary,  totally unjustified and illcal. 

32. ri ?ad:earajaieb Ans i'rmed that the retirc ert of each 

of anolicants vas in tie oublic interest and v:as based on relevant 

::aterjal and they cannot he exa inc-  1:v thim Tribunal as P. Court 

of aeal. 

 hefore 	dealin2 	nith 	this 	point, 	it 	is 	first 	necessary to notice 

- the eeoclalitv adoatod by us in 	dealin 	'm -  ith 	the srme. 
4 i 

3. After ileanin5 Ar.I :a2nraja 	qenerally on 	this 	noint, ve direct- 

Sri 	Padearajaiah to 	amahe 	available 	the 	oricinal 	recorc1 to decide 
-y 
ahether there 	was material 	and 	a'iether 	such 	:aaterial 	m:as 	rulevont 

to the decision 	rez.chea, 	':ith 	m dmicb 	he 	reaAl: 	cealim', lmo - evor, 

clai:ain that 	those records 	should 	not 	be 	shoan 	to 	the aa'olicants 

or their counsel vhich mas seriously countered by the latter. 
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:e then heard counsel on this controvcrsv, orciilv overrulce 

the ohjections of ri Pad :arajniuh. 	,'e then niar e evoilehin relevant 

records of each apalicant to fr. :nn;rrajo to be shov:n to the concerned 

aa'ilicant only to tohe instructions fro 	thotscnlicnnt only and th en  

heard bot 	sides on this noint fully. 	-. 0 non 	roccccl to iivc our 

reasons for rcinctiu the ohiections of ?ri 	rniuirh. 

27. 	Tn Pod;n rujaich stronalv relvin 	on on LmrcT7,nrteC ru]in 

0 	the 	b: 	ench of t cTribuna I j 	bhYA C :': 	 - 

j•- a;: j -  J' 	 sc.1 -1icr- 

tire 0./aY) clai:eod rivilnn aeinst the aliceuts on!. Ct, 's. 

ei-ajn countered the so' e rd inc' on the mime of the h;eihi 	euch 

b;: 	3 	\'•T' '' 	- 	/.: 	di :,i; (:1.;. 	l': 	:. 

23. a order of retiI-eecnt nadc under Cule 5?() CC, does 

not disc iu' 	reasons or :caterioi on v -hich the su 	is node end 

issuec b- the authority. The or:Jer e'e end issued onb-  declares 

that th 	retire -  ent n:es in nubile interest and nothiiy-  a ore then 

thet. 	efore a dcisin is tobee by the nuthanit'- cn ca 'union- 

t a', there shouid be o solute secmuc-a or cOfinentj]jtn over t'n 

50 a can hcrcTi he don 	u, after that nn' at one rote n'en 

thet order/decision is scriourle cleee 	h-v tc a 	ci'h I 

scrneet,it :hI1 ho soon- , -hat stie'nee end odd to hold that eeL the 

Tribunni s:cnid neruse t c 	and the concerned or-"licant sOoni- not 

ncresu thee: even before the Tribunnl and nnhe his sub :issiens on 

the a. 	- e are of the vice-  that the course suestcn  

riia' 	s 

 

tot'711v upr to tie 	nlicts 	iii aVc 	tic 	ri a 

itself in s- n e: aborrasfn 	nosition.Co the other hand, the course 

odoeted he us 	onid he in consonance v:itb the eninoLles, of no tl:rnI 

justice end fair nine and n-ill do justice to oil the cent estents. 
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3fl In Sonavane's case before a L)ivision !cnc'i of the So;nhav 

yench 	consistin- 	or Srif. t2.a'll, 	I o:i'ble Vice-Chair. :an and 	Sri 

P.rinivasan,TTonble Terber, 	the 	acolicant 	had sou3ht 	for 	a 	direction 

tr) 	the 	Central 	-ovcrn. :ent 	to 	oroduce the 	records 	rn:' 	files relotina 

to 	his 	retire nant 	under fluic 	50Y 	: 	and also per 	:it 	hi 	to insect 

thonc 	records :Thicb vas onposed Ky the 'n":rn. : ant 	cml 	in 	orivi!cc: 

for 	their 	eroduction and 	in)Cctior. fl 	l'--lffl the 	010h  all aced 

the apphicatio:: Ia nart, overrala' the privllea a clrh cd 7 .y 'foucru ant 

and 	dir acte:' the nro'uction o  reccr's. 	a are rot ranib: ccn:crncc' 

itb 	that asncct of tb: ccttcr as S ovarn ant haP not on: i i'htI 

clai Cd st'cb privilec hcforc us. 

45. but, or the 	uestioa of per :ittinc an anelicant to peruse 

the records, the Vench spenhiny thron 	Sri A rkhman, 	on'ble 

ea:hcr vho v:rs then a r.:e:iher of that 5ench hut is flO\" a 	e bar 

of the flanaIore ibench, expresseP thus: 

13. That is not the end of the c:attar. 	: 

r:ust nay: advert to a rather peculiar situntira. 

created by fine 50). 	Var callv,v'hcr productira 

of docucents by one eart' to a. litiation is ordere 

in,  the Court,thesc c1 ocu iems have to he shor 

to the other flare'. 	s nointed out enrlier,the 

a'octrina of naturr I instice is excluded On. the 

ourvie: of TAQ FSO) an:' ac cannot i port it 

into that rule: if ::e fl: sn a:e :ac:ulf W innrin' 

the 	:.:andate of the !acislatnrc'(I 	If 71  

If we per:ait the docu cents called for above tohe 

sho:an to the anclicant an:' hearinr o ..jectioas to 

co:npuisor" retire cent based on anterial contained 

therein we vould he i'cportiny the doctrine of 

natural justice, albeit and staye after the co aatent 

authority 	has 	ordered 	co :nulsorv 	retire: :ent. 

en 'cc are called upon to dacide 'chather co: ml-

sorv retire: :cnt has bean rirhtiv ordered, 'cc arc 

really ashcd to stand in the 5t.005  of the 	nrocriat' 

authority 'ahich toM tha decisiac under :nbe P(I) 
but 	'cith one restriction viz., if there is so: :e 

relevant 	: :aterial 	for arrivin'; 	at 	the 	decisien 
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'cc 'could not he ric,ht to 90 into its ac]eciunc" 

and to substitute our opinion for the oninion of 

the anpronriete authority. If there is no a'nsteriel 

to coa'c to the renuisite oninion, or if the 'caterini 

considnre by the aronrintc authority is irrelevant 

v-c 'could he iestified in sattinT aside the order 

of co )ulsorv retire' ent, but for arrivin:, ci a 

conci!Jrien 'ac cannot 'coPe t'c : :nt'oriel consi,'cre:' 

by the arrronriete anthorit:  available to te apali-

cent arc' Ave hi en oanortunitv to stsa'e his 

objectiers v-se' therem dat t":' a'crnrriatc' 

aat'crit: is rec1ded fm a doina' nder t'creio 

cc cannot do. Therefore, cc vould direct thct 

the docu' 'ents and recnrds as a'forcsnV hc s'- e - 'e 

ont to us to enable us to deter. :inc the vlidit': 

of the action challeneed in the P- ain enn1iceto:i 

end not to the 	 I 'c are e"'rre that 

in Al: 197(3 	l2P7 it v as observed that there 

':'os no paint in the Court sea&7 the records 704 

out sho'::in' the' to the other side, but that "e.s 

not 	in the content of 'h10 	'(j) 	"PicIi Co -:eels 

nato do ert fro: the nor:'cl aroctica in this record. 

ri Ted":nrninjn' had ured for rcomhn this steta cut of Ta":. 

0 	AM den1jn"'citi 	?oint-2 	'cc 	hove held 	that 	tea 	priecinle 

of 	eel eltera' carte a 	had 	no 	e'y'lication before 	the 	orn'ricta 

authority taPes a 	decisicn.'ut, 	that 	stctea'.ant, 	':'ith 	ros'aact 	to 	the 
cannot he 

(a day 	Am& in 	YonmamPs 	easeL ai'ojccte" after 	the 	eccisian 	he' 

how tn:en aW the 	so :c 	is 	chalice ''ad 	by 	the e':ri'eved 	civil 	scrvrn 

before the 	Tribuac I 	under 	the 	Act. 	' 	e 	ore of 	the 	vie- ', 	that 	the 

state: 'eat ':e do in 	bnnavnne's 	case 	that 	the nart" 	at 	no 	stana 	can 

neruse and 	noPe his 	Se': :aissions 	even 	when 	the Tribunal 	'.':a,s 	seizer 

of 	the 	netter does 	not 	necessarily 	flo': 	free: the 	rulin' 	of 	the 

(3'unre, :e 	Court in 	hinbe's 	case. 	The Inter erouasitien does not races- 

sarilv fio' ' 	fran the 	for - ncr. 	'c 	are 	of 	the vice: 	that 	to 	facilitate 

a oro'er :leanin' and consideration of the oucstions the coarse 7'C 

have adorted, for fro- i doin 	violence to the princivies cniecb tn' 

in icbn's case was only in confor'citv v:jt'i the nrinci:"Ies of natural 

justice, u'hich is even cioscribea us fair ale': in action en 

'rircieles of ad' Inistra tion of justice. 	Another reason :'iven 

tac 
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the 	learned 	cnher 	is 	that the 	Tribunal 	in decidinc 	an aoplication 

under 	Section IP 	of 	the 	Act is 	really 	asked to 	stand 	in the 	shoes 

of 	the 	aparooriate 	authority. \'e 	are 	afraid that 	this 	is too 	broad 

a 	staterent which 	does 	not flow 	fro a 	the truu 	nature of 	power 

conferred 	on the 	Tribunals 	under the 	Act. For 	these 	reasons and 

others set out earlier, with respect to the Lu:abuy ench, we reret 

our inability to subscribe to the views exuressed at para,  13 in Sona-

vane's case. 

4. n this ver' cuestion, the rrelhi :ench of the Tribunal 

sneahine throuch Justice 	:adhava ieddv, I onble Chairnan ii 

aner1ee's case had exeressed thris: 

hen the: validity of such a reco:ncndation 

cannot be judred I ithout nursuina the record, 

such record cannot he treated as one the confiden-

tialities of which should he preserved. The Tri- 

bunal cannot withhold such record fro 	the parties 

1i1:elv to be affected by its decision. In disclosing 

this material to the parties to the litigation, no 

prejudice would be caused to the State or any 

of the officers concerned. The merbers of the 

and the U..S.C.are highly nlaced authorities 

who 	will not he in any way err harassed by such 

disclosures; nor is their freedom and candour of 

exoression of oninion affected by such disclosure. 

In discharge of their official duties dcv in day 

out they assess the performance of several officers 

objectively. IVher their assessment or recommenda-

tions are challenged in appropriate judicial forums 

any disclosure of that record, in our opinion, will 
not cause any injury to public interest. In our 

viev:,far from causing injury, it would advance 

public interest and lend assurance to the public 

in general and the public servants in particular 

that they are being treated justly and fairly. 

"o question of security of State is im- niv-7 in 
these records now placed before us. The 1;roduction 

of this file and the disclosure of its contents is 

necessary for a just decision of this case. 
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e are in respectful agreeaent with these views. These then were 

the reasons on which we permitted the applicants to peruse the proce 

cdinas of the screening and review COn1:1ittCes conccrninp each 

of then only. 

4. 	In 	dcalinp and 	decidinp cases 	of compulsory 	retirements 

overnm 	nt 	on 	5-l-lfl75 had 	issued 	detuiler' instructions 	and 	tbe\ 

are 	arinted 	on 	paces 2P0 	to 	2S-P of 	Appendix 10 	of 	uthuswa iv's 

pension 	r3ules, 	lf5 7cition 	and they 	have been 	spple11enterI 	by 

in its letter do.F.lP(l??)/Vi/35 dated 8-ll-lP$m 

44. The instructions issued by :o\'ern-;ient  on 5-1-1073 an  br 

TAPIP47  are not statutor' and are issued by °'overn:aent in exercise 

of its axocutive po --ers to carry out the objects of 3ule 50(j)F3 

an 	ot ior erresnoadim- 	'ules. 	These circulars are not Jams. The 

circula:s are issued for the cuidance of officers. 	e cannot treat 

then as edicts or laws that require an absolute and rainutest con pu-

mice by everyone at every stape. 

/5 	:e find that in confer aitv with the circulars a screenina 

Co 'ittee consistinp of four senior officers had examined te cases 

of eaplicants and others and the sane made its detailed reco. nenda-

tiOns which were then exaidned by a revie- - conittee consistinp 

of two senior Encrewries of overaneat, :::}c  were approved by 

the Finance :iaister on 31-12-129 	ro: thIs  it follows that there 

was substantial compliance with the circular instructions issued ha 

floverfl ent 

4d. he find that the applicants in Applications Nos.132, 500, 

775, 71 and 27" of 19$9 have been retired on the around that they 

were 'ineffective' and their 'intepritv was doubtful' and that applicants 

in Applications kos.435 and 377 of 1935 have been retired on the 

pram id that their 'intesrity v as doubtful'. 

47. In reaching its conclusions, the screening' co:nittee had 

ad ver ted 



-29- 

to various circumstances and details collected and placed before 

it. In the case of applicants in Applications Nos. 132, 435, 75, 761, 

877 of l93(,two rcembers of the committee who were Commissioners 

of Income-tax of the Karnataka Circle under whom they were workin 

have also opined that their tinterrity was doubtful t. In the case 

of applicants in Application No.F7fl of igsg, the same two me nbers, 

had also onincd that that apolicant had net shown liDrove cnt in 

his worh and punctuality. 

e have carefu]l' re 	the proceedinrs of the screcnin,~ - 

con7ittee and the reory co 	ittee. 	e have Deruser the C.s 

of all the applicants and coisierec' the sub iSSIOns made on all 

of them. 

1fl. An cia inntion of thc proceodins of the screenine co: mit-

tee concurred with by the revini committee and the 7histeqestmblish 

that there was material for :he anpropriate authority to retire the 

applicants under Rule 50) 	and that material was relevant mate- 

rial for the decision. 	hen once this Tribunal finds that there vas 

material and that material wm relevant to the decision, this Tribunal 

hcr:ever,extensive and cide its novers are under the Act, should 

not eharh on an incuirv into the matter as if it is a Court of 

a'pea1 and reh a different conclusion. 	Cn this short nrounH this 

Tribunal should reject the chollene of the aralicents to the orders 

mide smainst them anI the various ero'jnds ured aainst them. 

50• We now proceed to consider all other grounds urged by 

T)r. aearaja. 

7 	)r aaraja had urer1 that the Cs of the aplicats \ crc 

he r ost reliable and scientific 	atonal and ot1 er material, if an 

was undenendable for a decision by the appropriate authority. 

hoteer be the value of CQs and their de,DendabilitV for 

000s]rerine pro- otinns or retirements, it is not possible to hold that 

they alone can and would constitute material for considering retire-

ments 
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:xents under ule 5g(j) F'. There is no prohibition for collecting 

other material and dependine on the sane in taking a decision under 

that hule. hoth on princinle and authority, we find it difficult to 

accept this contention of fT'r. Nagaraja. 	e, therefore, reject the 

k. Nr. araja has next contended that on the acquisition 

of riovable and in movable properties dealt by the screening co 	:aittee 

the 	applicants had ohtainc' 	prior 	sanction and had 	i anarter 	tN 	reoui- 

site 	infor:ation fro:: 	time 	to 	time 	and that heina 	so, 	the 	screenino 

cOw ;aittee could not 	hold 	the 	into 	ritv of the applicants 	as 	(I()d)tfTal. 

fbi. 	e 'ill 	assua:e that 	the 	acauisition 	of 	the 	properties had 

been 	properly reported 	or sanctioned 	by the 	authorities 	fro: ti 	e 

to 	tin c. 	but, that 	ahes no 	difference to 	ascertain 	whether there 

has been disproportionate acquisition of properties or to hold that 

the intecritv of the civil servant was doubtful. 	e see no erit 

in this contention of Dr.hicaraja and reject the sac. 

GI. 	Nr. 	Nagaraja has 	contended 	that 	it was not 	onea 	to 	the 

screeninn 	conmittec to 	rely 	on 	suNective 	and unverified 	oninion 

of its two 	ae::bors to doubt on 	the interity of the applicants. 

2. 	On 	certain 	applicants 	noticed N 	as 	earlier, 	no no 	k  err 

of 	the 	Screenifla 	committee 	vho were functionin 	or 	had functionn 

as 	Con:: lissioners 	or 	Needs 	of 	flffices under 	chow 	they had 	served 

or 	were 	serving 	had 	expressed that their 	inteeritv 	car. 	d -)nbtwil. 

:i 	must 	not 	forget 	that 	those officers 	had 	closely 	watched the 

performance 	of 	those 	applicants and 	were conmetent 	to express 	on 

their 	integrity. 	If 	that 	was 	so, then their 	considered oninion 	on 

then 	was 	relevant 	and 	could 	be acted upon. 	e 	find 	no reason 	to 

discord 	their opinion 	at 	all. 

gg• On the performance of the anlicants in their official 

career 
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career and their integrity,the niernhers of the screenjnrr con: nlittec 

who were not biased were tilO best jucbcs. This Tribunal cannot re-

appreciate their views and reach a different conclusion or the isi 

di:it of the apelicants. 	.'e cannot examine their conclusions as 

if 'ae areCourt of appeal and reach (l ifferent conclusions. 

	

4. f)n the foreoine discussion, we hold that ft erc is r. 	erit 

in the chuilenrr of ftc naplicents to the decisions reechc' na' th 

orders 'adc thereon by the enproariste authorities. 

all the COntentions UCII for ftc an;licants fafl,their 

apnlications are liable to ho dismissed. 	c, therefore, dismiss t1 ew 

aaplications. 	ut,in the circumstances of thecases, we direct the 

panes to boar their own costs. 	 / 


