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CENTRAL ADMINISTRATIVE TRIBUNAL,CIRCUIT BENCH LUCKNOW,

& a8 %

Regis{ratibn 0.,A, No, 22% of 1989

Mahade© Yadav coe oo «.s« Applicant,
Ve rsus
e Union of India and others .,. ... «.. Respondents,

*

. ]
e ——. oty fs

Hon., Nr, Jystice U.C. Srivastava,V.C.
Hontble Mr. A.B, Gorthi, Member (A)

( By ‘Hon, Mr. Justice U.C. Srivastava,V.C.)

The applicant was appointed as Contingency Paid
Ch0wkidar'9n 15.9.1988 t0 guard thé A%eha Post Office, District
Pratapgarh( AlthOugh.no written order was given to the
applicéntj.in the honthfof May, 1989 the applicant came
to know that some Brijendrs Kumar Singh is being appointed

and ultimately the said respondent was appointed.

2. Thé grievance‘bf the apﬁlicant'is that the

o~ ﬁpplicant is the'resident of the said village and hsse'v~L
worked more than 7 months on thé sald post and there
was nothing against him and he having beeh als o appointed
in accofdance with‘{hé"d@ﬁartmental gircular whiéh provides -
that a person should be from the resident of thelsame -
village. The gpplicant was arbitrafily ousted in this . |
manner to accommodaste the said Brijendra Kumar Sinéh.

by the respondents, and the father of the _Said Brijendra

Kumar Singh is also postman in this circle,

3. Thé respondents.have refuted the claim of the -
applicant and have conten@ed lézfpending a regular abpoihtment,
the épplicant was appointed buf when-the regular appointment
was made, the said Brijendra Kumaf Sinch was selectedf From

the counter affidavit, it does not appear that the epplicant

was also ¢iven an opportunity to participate in the said

. UA// M selecticn, According'to the respondents, the said Brijendra
~ ~ A S | | Contd ..-2p/-



P S

Kumar Singh wés also resident 'of the same village and
they have filed certain documénts in this behalf. ¥While
the'appliéént has also filéd some do¢uments thatdhé was
not resident Of that village but was resident of One'village
‘'Kumbhi?, The said documents creat? doubts that the said
Brigendra Kumar S:idmgh méy not be the résident of thds
viliage. Obvibusly, e was resident Of one village Kumbhi,
Cbviously, it wes within the jurisdiction to appoint a
3 regular Chaw.kidar but when the applican{ vias working on
T T g the said post and undOubéedly;'he wasitﬁe resident Ofvthe
same village, an Opportunity‘shOuld’haveﬁbeen afforded
to him but that was not done, Though, the applicant can;
- o ﬁot;blaim any right to the said post but in view Of the
fact that he was resident of the same wvillage, he was given

preference and his cese ought to have considered.

e 4, | uAccdrdingly,'as idﬁ%ése %%gkenquiryfheeded, the
seniOrSuperinténdet Post Lffice is directed tO make a fresh4
'enquiryf)tbrOugh a Sub-Ofdinaﬁelwho méy bqt be posted in
thet circle within a period of 3 months to find out as to.
whether,in fact, the applicant is a resident of the same
villace and the'said Brijendra Kumaf Singh'is resident of
anofher villége, &deicgghe department deciges to kéep
the said Brijendra Kumar Singh's'service‘then-they can
shift Brijendra Kumar Singhvto another villagé and givep

’,\ ' - preference and priority to the applitant for the appointment

t0 the post Of said Chewkidar in the said circle, The

application is diSpbsed of with the above terms. Parties

to beasr their own costs. B Z;L;,/’”

~ Member (A) - . Vice-Chairman

Dated I 3.1. ¢ 1.. 1-99%,_.
(n.u.)
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o | BEFORE THE CENTRAL ADMINISTRATIVE PRIBUNAL AT ALLAHABAD,
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL AT ALLAHABAD,
| CIRCUIT BENCH, LUCKNOW.
OeAs No.""gZZlS;/(L) of 1989

~4 .
BETWEEN 3 -
| Mahadeo Yadav . e | . Applicant
I Union of India, _through”the Sééretary,
E , Te le-Communication (Postal) Parliament-
LA o street, New D@lhi. a_ncf 3 otherss ... Respondents,

APPLICATION U/s 19 OF THE ADMINISTRATIVE
TRIBUNAL ACT, 1986 (1985)

G tmen mst = e

I» Particulars of the Applicant :

i) Mahadeo Yadav

ii) son of Dwarka Yadav

S w - idi) ‘Contingéncy péid-‘_chowkidar. Post Office Ateha,
| T 2 District : Pratapgarh.
' Yo J i iv) Contingency paid Chowkidar, P.O. Ateha,
n ; District : Pratapgarh, |
! V) éeéident of Viilage s Ateha, P-argana : Ateha,
¢ Tehsil : Lalganj, District : Pratapgarh.
* ; 2. PARTICULARS OF THE RESPONDENTS 3
t i) Union of India, through the secretary, Tele-
Communication (Postal), Parliament Street,N.Delhi
i ii) sub=Divisional Inspector of Post Offices,
{ Pratépéarh-. North, Pratapgarh
m iii) sub-Post Master, Ateha (Lc;wer selection Grl.) ’

Pratapgarh.

iv) senior superintendent of Post Off ices,

- | WWM Pratapgarh. | - ) |
\ I odas e/ [ S By jedet IRy 570%'% @”W contd. s 2
}\m{)j ﬁ‘p, M W\&'——ﬁa”"“;\{ﬁ V. CZ/WM’%%W% | |

bt g Jef 30



3. ‘.i)A-There‘is no partlcular order but the allowances
- : o A every month.
o o are not peing paid to the applicant Y

| for the last few months. although he is still

¥ - i : guarding the Post off dce overnight. his presence

on duty.is being marked in the attendance register
of the office, he has ot been relieved of nis

duties and there is no order of termination qf
is st\ll contlnuing in- gervices

ii) SUBJECT IN BRIEF $

The‘applicant wés'appOLnted as a contl ngency paid
chowkidar Dy the pespondent No. 3 vide his order
dated 15th geptember . 1988 to guard Post office ¢
ateha, district : pratapgarh overnight which he
~has been doing evex since,.honestly and- falthfull
‘but he is not belng paid his monthly allowances
totally 15922450 P per month by the respazgent
No.3 on the direction of the Respon ent §6.§)A\’
has come tO the knowledge of the applicant that
‘some Brijendra “MNWVSLngh. who lives at a-
distanc of ten kllometres has been appointed ot
the'post held by him, but neither the applicant
services have peen terminated nor he has been
celieved of his responsibility and he is actual
doing his Anty aftér: signing the attendence
registere. The'said appointmeht. if any, is whe
invalid and improper on many grounds which wil

appear in subsequent paragraphss

e

4, The applicant declares that the subject matter of

this application is within the _jurisdiction. of th

cont
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’ HonB8ble Tribunal.

. . ., 5. The applécant further declares that the application

Ly
¥

is within the limitation prescribed in secfion-21 of

= : : the administrative Tribunal Act, 1985.

N |

" 6.  FACTS OF THE CASE 3
b 4) . That the appldcant was appointed as contingency
Péid Chowkidar on 15th Sept. 1988 by the Respondent
:‘No.3 to guard the Ateha Post Office, district -
A'j\\ﬁ - | ‘Prafapgafh,'on an allowancé of Rse750/- plus a
o - D.A: Of fs172.50 Pv, totalling %922.50 P. every
| ~month. The Respdndeht No. 3 has paid this allow-.
' | | . . ance to the applicant. |
« ? ii) ‘That ever since the_datevof his appointment namely
15.9.1988 by_an'ordef of the date passed by'the
Respéndent Noe«3, the applicani‘has beeh working
honestly, sinCErely_and.ﬁaithfully on his job and
i ‘j | - he is doing so even to this day. It may be noted
“&' - in this'connection that the applicant is a resident

of the same villagej- Ateha where the Post office

- in question is situated.

iii)  That in the month of May. 1989 the applicant came
f , to know through rumours that some Brijendra SshE@lr
'singhvhad'been kept on the post oftcupied by the
applicant but the applicant was never given any
notice of the same nor his appointment was otherwise
terminated or brought to an end ; and he is still
working on his job and signing the attendence regi-

ster regdarly but he is not being paid his said

allowances for the past %\W months) ce. L ]~§ @ﬁ

' '0»4




iv) That it has come to the knéwledge of the applicant
that the Responaent No. 4 has directed the Respondent
, . i Noe3 (Sub-Post Master - Ateha) to .stop payment of
) o | the allowances to the appiicant, without there being

‘any order of termination of his‘services;
V) That the non-payment of monthly éllowances to the
. v “ ' | applicant who is working even to this day on the said
| Post is a clear case of violation of his legal as also
’ - moral right to receive wagesrregularly, without inter-

: ; - ruption after performing his duties faithfully;

vi) - That the réspondents are withholding the monthly ailow—
ances payable to the applicant with malafide intentions

and evil motives, just to harass and harm him.

vii)

That the appointment of said shri Brijendrala;hzﬂn;
singh; if any, is wholly bad in law for he is a resident
of a place Ten Kﬁ. away from the Post office in question
-and no compliance of character and =k& z=ntecedents

N ) b ‘Verification-by the Policeﬁdnder rule 111 of C.S.Ordersg
o | i has ever taken place before histappointment, the fact
remaining that neither fhe services of the applicant

; have been terminated nor he'has beén felieved of his

~ duty to‘ghard‘the post office in guestion overnight.

He is regularly signing the attendence register kept

L inthe office;

Thét the applicant-regresenﬁed to the‘various autho~
' rities including the Hon'ble Commuﬁiéations Minister.
///53>”’E§' Government of India, New Delhi on 18th May, 1989 and
QQ\Q7\ éji thereafter on Ist Juhe, 1989 against the above said
highhandedness; but to no avail. The applicant is

filing herewith the photostat copies of the said repre-

£

~ sentations as ANNEXURES I AND II

respectively to this
application, '

'0‘05
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ix) That no relief being possible, the applicant‘was
7 advised to file a civil suit for permanent injunc-
L . ‘ whidh
i q tion at Pratapga;h which he did, but the plaint/was
registered as Misc. Case No. 44 of 1989 instituted
: on 27th July, 1989 in the Court of Munsif Kunda,

Pratapgarh, was returned to the applicant since accord-

N ? ing to the court it could not take EmRKXR cognizance

of the case.

That there being no atternative the applicant is

&

! S making this applicetion before this Hon'ble Tribunal.

7.  RELIEFS SOUGHT s

TR

In view of the facts mentioned in paragraph 6 above,

z :

of

the applicant prays gor the following reliefs :

LS
allowances to the app 1canthf1thout any further

a)v The Respondents be d:@jcted t pay all the due

delay and continue doing.so in future till he is

lawfully employed on his jobs

b) The respondents be directed to treat the appli-ﬁ

cant in service as hitherto for all intents and

SEmh r i S S BEAE G oS TE SEEhL. Sem aEm = EES - %

purposes;

) Costs of this application may be awarded to the

applicant.

Be -The balance of coiflvenience being heavily in favour

—_— ‘ of the applicant and'thére.beiné no o:der of termina~

r:SXTé;T#ZE—E; tion of his service otherwise, the respondent No. 3

and 4 be directed to pay all the due allowances upto -

date,&%he appllCant lmmedlately and continue doing

so ing future.

‘006
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? 9 The applicant declares that he has availed of all

j theé remedies available to him .under the relevant

servige rulesvand hence this application is being

filed.
-3 | - ” , : | ’
T | 10, That the applicant further declares that the matter
! i regarding which this applicationﬂis being made, is not
i % pending before any court of law or any other authoriﬁy
i or any other Bench'of this Hon'ble Tribunal;
& é 1%. That the application Fee of Rsw50/- is being paid
o ‘ through a Postal order No._p_j)/; a;_qojﬁiséued by the Post
| off ice Higl Gudk Browedy, Lucknow on 2.8- @ FR ana
f | g | payable at Lucknow. ‘

12. An Index in duplicate containing the details of the

documents to be relied upon is enclosed.

13. LIST OF ENCLOSURES :

. : i) Representation dated 18th May, 1989 to the
B v
S - Communication Minister, Govermment of India, NewDelhi.
ii) Repregentation dated Ist June,1989 +c the Sub-Pogt
{ 3 " Master, Ateha, District : Pratapgarh.

IN VERIFICATION:
I, Mahadeo Yadav, S/o shri.Dwarka Yadav, aged about
25 yrs., working as contingency paid Chowkidar, P.O.
Ateha, Distt. Pratapgarh and regident of vill. Ateha,
Pargana Ateha, Tehsil: Lalganj,Distt. Pratapgarh, do
hereby verify that the contents of para. 1 to 13 above
are truée to my personal knowledge & belief and that I
have not suppressed any material fach.

Lucknow; é,\ %\ xy2Y é/luf

Aug.22, 1989

==

(MAHADEGC YADAV)

\\\\ . ; : ' _ Applicant.
N5 ‘
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circuit Bench , Lucknow

4’.’/

0, A, Y0, 295 of 1989 (L}

CLan" Go /‘f@d(sn\

" Eefore The Central Administrative Tribuneal

'MéhadcodYadmv , : ee..oBpnlicent

-V 5=

Union of India and others e

opvn., parties

ATFLIGATION FOR CONDATION OF DFLAY IN FILLING COUNTER AFFIDALT

The Resvondent beg to submit as under:-

1. That the counter affidavit could net be filed earijer

due tec want of some information , which took time in colle -

cting the same . The counter affidavit is being filed herewith

this soplication,

2. Thet the delay in filing the counter affidevit was not

intentional.

-~

came may be condoned,

2., That the counter affidavit being filed herewith may be taken

'on'reéord of this Hon'ble court =2 nd the dalay in filing the

wherefore it is most humbly prayed that the

Hon'ble court may be nleased to condone the delay in filing

of the counter 2ffidavit and the same be taken on record, in view

of the reson and circustances exnlained.

Lucknow,
Dated: 19,1.1930

A

i

K chaudhari}
dvocate, High court

counsel for oppr, pard”

\




'_«and has understood the contents thereof and is fully

conversant with the facts stated in the application and

BEFORE TE GENTRAL ADMINISTPATIVE TRIPUNAL ‘Mo\
CIRCUIT BFMCEH, LUCKMOW
O.A, No,225 of 1989(L}

Mahadeo Yadav eee Applicant
Uniom of Indis and others .. Opp. parties

CQUNTER AFFIDAVIT QN BEHALF OF OFp, PARTIES,

I, R.D. Fandey, Sub-Divisional Inspector (North}
Rratapgarh, aged about 44 years, son of Thri 3.F, ﬁéndey,

do hereby solemnly afirm and state as under:-

1. That the deponent is at rrcsent vosted as
&mﬁk&%vkﬁu
5ub Divisional ©ffieerfNorth) ¥F ~ztapagarh and he is
=" 2

Opposite party no,2 in the ahove noted case. He has

heen authorised to file this counter affidavit on behalf

of all othet Respondents, He has read the application

1

he is in a position to give parawise comments as
hereinunders~

2. That before giving parawise comments on the

application it is pertinent to give brief history of

the case, as detailed below:
& That Shri SBhagwan Din C.F, Chowkider Atheha

FO Fratapgarh had completed his 65 years of age and he

was declared unfit for further service as C.¥. Chowkidar

Bhkakxiedkeak x@kkkesrxk
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-2 .
by Chief Medical Officer Fratapgerh.§o he was ordered

L

to be'retired fror the post of C.B. Chowkidar
Atheha under %ub Divisional Inspector Fost Offiées
Nerth Sub Division, Memo o, A/Atheha dated 5.9.8¢.
> | In this way the post of C.%, Chowkidar fell

vacant with effect from 15.9.1988.

%. (b} That the post of C.%. Chowkidar was to
be notified through the employment exchange and &he
)‘ ) delay in appointment was makk anticipated so as to
; ' . . '\\

o /‘f
mznage the work of C.F. Chowkidar - thaha, the _ aﬁyﬁ/aa»vwﬂ

“Tiaasinai, vy A 2O L fNerin, GauL gy LA Litdfrs ry,rvs’zl_ Ve
Sub Post f@sé:;ﬁtlll regular arrangement was maée. ¢
(c) That the post of C,%., Chowkidar could
be notified through employment exchange vide
SDI Morth Memo No,a/Atheha/83-89 dated 30,1,1989

because the retiree Shri Bhagwan Din Fx.C.%., Chowtidar .

made some representation regarding his age and
‘Physical fitness for the job of Chouliider which was

referred to C.I,0, Fratapgarh.  Chief Medical officer's

Loy

certificate could be received only on 20,12.28, The

notification to kxXxmgziw the emplormnqt exchange

is mandatory for C,T. emoloyees and no C.%. Fmployees

can be engaged or retained unless sponsored by

employment ﬁxcnang Thzrxzange i ks L
o _ o
/ ———
o
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‘%ﬁ the Employment exchenge Fratapgarh under “o.

‘ ‘gom/ 88,

- -

Rhm

{d) The Employment Zxchange ?ratapgarh under
(copy enclosed Annexure-Cl)
his o.iiéﬁﬁf/89/665 dated 23,2.89/&nforued that

only fﬁ ce persons of Atheha delivery jurisdictim

are Tregistered in the Fncleyment Exchange but they

aid not turn up on notification. Employment

Exchange letter & is being enclosed as Annexure GI2

+o this counter affidavit, Therefore the wacancy ®
for the post of £ C, %, Choukidar was nst ified to

the Gen@ral Tublic under rogLsterPo post A copy

of the s me is hweing enclosed as An-exure=C=3

e
+o this counter affidavit. After notiftication

three apnlication mere‘rcceived»but no application ‘

6]

was received from the apolicant thus th

selection was made among the aprlicants whose

aprlications were received through general

Motificetio n. The name of selected

c ndidatesﬁggggvvv ~also found registered

(¢}  That Brijendra Kumar Singh who was selected
N pllasdie,
for the vost of C,7T. C owkidar afd joined his duty
. o>z
on 1,5,1989. h-prointment let”er end joining duty
< .

by Ghri 2rijendra Yumer

V
o

e

ingh are enclosed 8s

&@f@£ﬁ£®$£&£uW&‘C“S to this affloaV;te
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(1)

. That the contents of paras 1 & 2 of

the application ne d no comrents.

4, hat in reply to the contents of
para 3(i} of the apolicetion it is submitied

that after appointment of regular C,a. Chowkidsr

the temporary srrangenient sutomatically

ceaseds The action of the su> lost master Resnondznt
no.3 for not paving the allowences of +the
applicant from 1,5,89 is rPouW It is not
,’jfv_z.‘i‘/(_’ vl bdes A -
/L supmiEted that the apnlicent is attencding

/ L/" /
duties ‘regularly, because two nerson car not

y

work on the same nost,

'5. ' That in recly to the contents of
para 2(ii) of the anplicetion it is subnitted that

f

the aprlicant was merely engaged by the S5.%.1%
temporarily and not by the Sub Civisional
Inswector of Fost cfchps re pondent no,2 as
alleged. by the applicent. The ar““ngement ceased

atter the regular appoirtment of Cei. Chowkidar,

The aprlicent had not annlied for the nost at any

sta Gram ®radhan Athehs has clearly

(e
D

]
e, th

¥
W

certif 1ﬁd t%ct Shri Prijendrs Kumar Singh is localg v
resident of Atheha village. %o the averment of
the memm apilicent is wrong, Tince the

applicent was not regularly aprointed, therefore &
: o J ; '

the cuestion of issue of the termination order Old

Lonts of this para are denled. r

not arise othef@Por
T |



R

6. " That the contents of rara 4 of the

application need no comments,
7. That the contents of vare 5 of the

application are legzlly CoerCL and as such

need no further comments,
B, That the contents of para 6{i} of the

aprlication are incorrect as stated, hence denied
and in reply it is submitted that the apnlicent
was engaged temvorarily for a prriod during whichb

the precending for reqular arvoirtment
was in nrocess. After aprointment of regular
C.%.,CuowPldor the aprlicant sucomaulcally

ased to function,

9. i That the contents of para 6(ii) of the

apnlication are ircorrect as stated, hence deried

and in reply it is submitted that the apmllcant was

'”}1merely engaged by Skl xAtheha i¢ respondent no,3

< —

and not by Sub Divisional Inspector Post
-fices, Tretapgerh, the answering devonent.

0. That in reply to the contents of

p3ra 6(iii} of the aprlication it is submitted

“that after observing reovisite formelities

Shri Prijender Kumer “ingh vias aprointed kyxkks

.J

on theﬂrost and was given ch rgé on 1.5.29 by

the ~ u% tostmaster Atheha (appointment drcrr and
cépy of cherge seport dated 1.5.89 sre annexed as
‘nnexures= CJ&J&‘S) 3nd other contents 6f this para

are baseless, hence denied. %

*



....6—-
% | 11, ~ That the contents of para 6(iv} of the
applicaﬁion}are incorrect as stated, hence denied
gnd in feply it is submitted that the appnlicant

was not regularly appointed on the post by

rgspondént no.2 ie., the answering Opp. No.2 . So the

. cuestion of issue of order of termination does not
arise,
12,  That the contents of para 6(wg of the

apolication are incorrect as stated, hence denied and
in replj it is submitted that the arrlicant is nét
/k“ performingthe duties of C.T. Chowkidzr, so the
cuestioﬁ of payment of the allowances from
1.%.89 does not arise at all. |
13, . ? Thét the contents of para 6(vi) of the
applica{ion are not;admitted'being baseless and in

fact it is submitted that the me action of Resvondent

no.3 is regular and under law,

[ , .
hat the cont-nts of para 6{vii} of

ation are incorrect as stated and in

f @eply it is stated that no sdverse have been noticed

¥ against the apoointee Shri Brijender Kumar Tingh and
- ,
all formalities have “een got completed before his

aprointmrent,

15, That the contents of vara 6(viii} to 46(x} of the

aprlication need no comments.

l6. That in Teply to the contents of para 7 of
the spplicetion it.is submitted that the apnlicant is

not entitled for any relief as he was not regularly apnointed

.
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on the vost of Chowkidar, The aprlicant has not

exhausted the derartmental chénnels.

17. That the contents of nars 8 of the

application need no comments,

18, That the contents of nera 9 of the
application are incorrect, hence denied and in reply
it is sub ﬁlbted that the applicant has not

exhaus@ec the departmental remedies aveilshble to

the applicant before filing this application

-

; | before this Hon'ble tribunal.
N 19, That the contents of para 1C of the )

eprlication not admitted as the respondents have

N

ho knowledge,

20, That the contents of para 11 and 12 of

the application need no comments,

~ : 21, That there is no post of Conflngehc3

 .a1d Chowkidar except the post fllJed
Brijender Kumar Singh, and the Department
oWd face great hardship in case the interim

s
/order is continued or the claim petition is
finglly allowed. It is pertinent to mention”

that the applicant was never duly aprointed by

"

the competnet asuthority on the post . However, he

was given chance to work in stonmga arrangement
to work by the Sub Tost master concerned even withott

any approvaivfrom the competent authority til' the faénal/

regulér selection of the rost, 1In case the applicant

was interested in getting the apnointment he should

“ ,::"_! g
have anplied for regular selection » but he faileg -




—.8—

to do so as such he has no ee claim now,

22, That the apnlicaetion is bad in law
for non-joinder necessary party ie,
Shri Brinder Kumar 3ingh who was arnointed

after due process of selection and the applicant

was fully aware that Shri Brijender Kumar Singh

-

has been sppointed on the vost in cuestion.,

application
In case the sppiksank is allowed Shri Brijender

Kumar Singh will be adversely affected and as such

A

he is necessary varty to this anrlication, #&s
¢ o b
such the nresent application is liable to

be dismissed for non=joinder necessary

3

party ie. “rijender Kumar Sin !
Jahs

h , s’o.

[{@]

o
adur Singh resident of village

- Btheha, Ristrict Mewirpurs VW%ZQF%D f ourifn |

23, That in view of the facts and circumstoncs

Shri Shyam

—raeo Stated above, the application filed by the

v

5

s
4
i

Boticant is liable to be dismissed with costs
DO

vk
Lo thie Respondents.

v De ponent,

4

Verificstion.

I, the abcve named deponent do tr reby

verify that the contents of rara 1 & 2 of this

afficavit are true to my nersonal knoweledge and

those offparas 44(\ to

of this affidavit are heli ved by me to be “rue on

P
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e

the sasis of the information gatheresd while

o those of the contents of nere 4" T0 T jﬁ

are also helieved by me to be true on the

il

Jasis of legal advice, No part of it is
false and nothing material fact has heen

crhcealed,

Devonent,

Lucvnow ) :
?
) i ‘//__/‘/'/}/\'W> .
Dated - Dec, 1989 :

as

identify the deronent who has

bt
I

3 £ +-
signed “efore me to the same person, who is versonally

known to me,

‘ (VK CUAUDITART)
Addl Stending Coinsel for Central Gowt
Advoste, High Sourt Bench, Lucknow
(Counsel for the Resvonlients)

N
[
Lucknow’ ’
b »
~ated:
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IN THE HON'BLE CENTRAL ADMINISTRATIVE TRIBUNAL,ALLAHBAD
 CIRCUIT BENCH, LUCKNOW.

. B ' * Ak

Civil Misc. Application No. 1 \51(~ of 1990l\}j)

~ ON BEHALF OF

' Sri Brijendra Kumar, son of Sri Shyam

#* Bahadur, resident of Village & Post
Atheha, District Pratapgarh.
IN
j RECTSTRATION 0.A.No.225/1989(L).
- T A
. W - v ’ : : . : J ’
Mahadev Yadav esssce.Petitioner
SO Versus
] .
}” ) ' The Union of India & others .......Respondehts

To,.

The Hon'ble Vice-Chairman and his other

companion Members of the aforesaid Tribunal.

; The humble application of the aBove named
% y ' respondent MOST RESEECTFULLY SHOWETH as under i=
\ !
\
\\ , 4 | 1. TiAT the-aforesaid petition has been

. that ’ L ’
\ ‘ | filed seeking relief/gax Mahadev Yadav should be




R . | W\

2 -

[X TS

allowed to continue as Contingent paid Chowkidar,
Atheha, and the respondents be directed to make

the payment.

R THAT in paragraph no. 6.8 (iii) of the
petition it has been asserfed by the peéitioner
himself that the above named Brijendra Kumar Singh

7 had been kept on the post oBcupied by the petitioner .

| in paragraph no. 6.(vii)'of the petition it has
been further asserted and assailed that the
- appointment of Sri Brijendra Kumar Singh is bad

- in the eye of law. In paragraph no. 6.(viii) of

o eetinie W

o ' . petition it has bean-further asserted that the
petitioner has referred the representation against
the appointment of Brijendra Kumar Singh to the

i various higher authorities.

3 THAT in view of the pleadings, it is
clear that in directly the petitioner is
challenging the order of the appointment which

has been issued to S#i Brijendra Kumar Singh.

. 4, THAT surrreptitiously the petitioner -

Ve

has not arrayed Brijendra Kumar Singh as a

. party in the aforesaid case.

Se PHAT in fact Brijendra Kumar Singh




s

was appointed as contingent paild Chowk;dar, post,
4theha, by tﬁe appointing authority in place of
the petitioner and in case the petitioner is
allowed to/work on the_said post, obviously
Brijendra Kumar Singh's appointment will be.
aff8cted, as obviously Brijendra Kumar Singh

will be directly to make the room for the

petitioner.

6. THAT in view of the aforesaid contingency

Brijendra Kumar Singh is not only the proper party
but it is a necessary party and in fact thepakXkXarx
petition suffers with the infirmity of the

non-joining of the necessary parties.

7o THAT in view of thé faots and circumstances
stated above, Brijendra Kumar Singh may be allowed
to be arrayed as,respondént no. 5 in the aforesaid
petition otherwise Brijendra Kumaf-Siagh would

suffer a grave irreparable 1oés.

PRAYER

It is, therefore, most respectfully

prayed that this Hon'ble Tribumal may graciously

be pleased to direct for the impleadment of Brijemdra
Kumar Singh as respondent no. 5, in view of the

facts and circumstances stated above, otherwise the

§
§



i

;
A
\

Brijendra Kumar Singh would suffer a grave

irreparable loss.

,_:})«deaaEgﬁva{kﬁw

( Kifo SADHNA SRIVASTAVA' )

' . ADVOCATE '
COUNSEL FOR THE PROPOSED RESPONDENT
( NO. &.
February_g9: _ 1990.
Allahabad. |
«-000~
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1K THE CENTRAL ADMINIST TRATIVE TRIBUNAL, ALLAHABAD

GIRCUIT BENCH, LUCKNOW.

w000~

 GOUNTER AFFIDAVIT

ON BEHALF OF
RiSPONDENTS

IN

REGISTRATION 0.A.NO, 225/ 1989(1) .

Mahadev Yada# ceese.Patitioner

Versus

The Union of India & others eveee.R@spondents

Affidavit of Sr Sri /3,)&;1&()2&(
’/ an f nj/a aged about

o‘?l«; years, son of fhn S’/7a)};n
/B@Aﬂ«,d&«)l £“3’74 ’

T p. chacucidar. /kvféﬁzwé,ﬂﬂf
" ;7722{E%é€;?

(Deponent)

I, the deponent named above, 4o hereby

solemnly affirm and state on oath as under :

1. THAT the depoment is (. P :Chauliw
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‘and as such is well acquainted with the facts of

case deposed to below.

2, THAT Brijendra Kumar Singh is a resident

of village & post Atheha;‘District, Pratapgarh,

and a general notification regarding the vacancy

of contingency paid Chowkidar and it's recruitment
came to his knowledge through beat of drums and
after having the said knowledge the petitioner
approached to the Sub-Divisional Inspector, Post
Offices, DNorth Sub-Diﬁision, Pratapgarh and
acquaintvhimseIf about the proforma of the applica-
tion for preéferring the appliéation for appointment
as a C.P. Chowkidar, Post, Atheha, in response

of the aforesaid notification dated 12.4.1989.

It was also noticed by the Brijendra Kumar Singh

that it has also been pasted on the notice board.

3. _THAT-in response Of the aforesaid general
notification, three candidates submitted applications
giving all the details on the proforma of the

application.

4, THAT it is also pertinent to mention here
that his name was also registered in the Employment
Exchange, Pratapgarh, bearing_itfs number as 1068/88
and he fulfills all the conditions which have

been given in the proforma. A true copy of the
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applicatioh preferred by Brijendra Kumar Singh

is annexed with this coumter affidavit and is

marked as ANNEXURE NO.}I.

5 . 'THAT it appears that after scrutinising
all the applications received in response of the
aforesaid general notification dated'12.4.1989, '
the respondent no. 2 finalised the appointment
and it was issued in favour of Brijendra Kumar
Singh on 28.4.1989. A photocopy of the said
appointment letter dated 23.4.1989 is annexed
with this counter_affidévit and 1s marked as’

ANNEXURE NO, II.

6. THAT Brijendra Kumer Singh also got

the information that in fesponse of the aforesaid

gencral notification only three applicants applied i
i i

for the said post, but the petitioner was not

amongst. those three persons.

i:
i
;

7. THAT in view of the aforesaid appointment|
!
dated 28.4. 1989, Brijendra Kumar Singh took over :
H
!

“the charge of his office and'joined his duties ,
i
i

on 1.5.1989. A photocopy of the charge report
in the prescribed proforma is annexed with this

counter affidavit and is marked as ANNAXURE NO.II!

i
]
]
!
i
?
|

)
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the deployment of the petitioner, which was purely

K

8 THAT it is also pertinent to mention here
that it came to the knowledge of Brijendra Kumgr
Singh that prior to the regular appointment' of
him, the petitioner was working as C.P.Chowkidar
against the temporary arrangement after the
retirement of one Sri Bhagwan Din, the regular

incumbant.

De THAT since Brijendra Kumar Singh has been
appointed on regular basis after following all
the norms of the recruitmént and appropriate

appointing authority has finalised the appointment

and issued the appointment order and as such the

‘tempmmary arrangement which was made by RA=RX¥™

deploying the petitioner came to an-end attomatically.

10. THAT the contents of paragraphs nos. 1

and 2 of the petition needs nro comment.

1l. THAT in reply to the contents of paragraph

no. 3(i) of the petition, it is submitted that since
the pétitioner was axksd working as a temporary |
arrangement on the retirement of Sri Bhagwan Din,
who touched the age of superannuation of 65 years,
and his appointment was pot made after following
norms of the regular appointment. The moment when

the regular appointment is made i.e. of the deponent



Ce

against the stop gap arrangement, came to an end
automatically, so question of giving any order

doesn't arige.

oaaN
12, THAT in reply to the contents of paragraph
no. 3.(ii) of the petition it is submitted that
after 28.4.1989, the petitioner is not working on
P ) ' :
M the post of Chowlidar and as such question of

making any payment doesn't arise. It #s also

made clear that there was only one post. of
Chowkidar in Post Cffice, Atheha, and against the
said pOSt the deponent has takenovef the charge

on 1.5.1989. It is also not correct to allege

that Brijendra Kumar Singh is not a resident of

the said village and he resides about 10 Kms away
from the Post Office. Contrary to this the

Gram Pradhan of Gram Sabha, Atheha, has given

a certificate that Brijéndra Kumar Singh, son of
.Shyam Bahadur Singh is a resident,of Village Atheha.
A\photocopy of the said ce;tificate is annexed |

with this counter affidavit and is marked as

ANNEXURE NO. IV. An extract of Kutumb register

isgued by the Gram Panchayat Adhikari dated
22.3.1989 is also being annexed with this counter

affidavit and is marked as ANNEXURE NO. V.

13. THAT the contents of paragraphs nos. 4
iéEgﬁﬁzﬁsz;§7£ and 5 of_the pgtition needs no comment.
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14. THAT in reply to the contents of paragraph

" mo. 6 (1) of the petition, it is submitted that

it is not corredt as stated. As stated earlier,
the petitioner was deployed on the retirement of
Sri-Bhagwan Din after attaining the age of superanpe
uation, against the step gap arrapgement, pending

the regular-appointment'is made as per the rules.

15. THAT the contents of paragraphs no. 6.(ii)
don't relate to the answering respondents and as

sucﬁ no positive comments are being offered.

16. - THAT the contents of paragraph mo. 6.(iii)
oﬁ the petition Xkximxsmh are not correct as stated.
it is further submitted that it is absolutely wrong
to allepe that the petiticner came through rumours
that the appointment of Brijemdra Kumar Singh has
been made. Contrary to this on'l.5.1989; as stategd
earlier, the Sub-Post Master, ie. respohdent no. 3,
has given a charge of office and since then the
Brijendra Kumar 8ingh is performing the duties of
Chowkidar. However it is also made clear that the
petitioner is not at all working/performing duties
as Chowkidar of Post Office, Atheha, after 1.5.1989.
It'is akso wrong to allege that the petitioner is
still working on the said post. Since the deponent
is working from 1.5.1989 as Chowkidar and as such



the question of payment, after 1.5.1989, to the

petitioner doesn't ariae.

17. THAT the contents of paragraph no.
6.(iv) of the petition don't relate to the answering
reépondant and as such no positive comments are

being offered.

18. - THAT the contents of paragraphs mnos.

6.(v) & 6.(vi)'6f the petition are not correct as
: ~ stated. As stated earlier, that the petitioner
is not working as C.P.Chowkidar of Post Office,
Atheha, and since he is not.working as Chowlidar,
»as such question of making any payment doesn't

\ ~ arise.

19. THAT the contents of paragraphs no.
6.(vii) of the petition are not correct and as such

" are denied. 4 detail reply pas been farnished above.
In this connection it will prove that the appoint-
ment of the deponent wés made by the competent :
authority after foliowing all the channels of

making a regular appointment. 'waever it is also

made clear that the character was verified by the
police authorities also and nothing adverse had
been reported, as far as the deponent knows. .ds

regard the signing of the petitioner on the

§§;3;§253%;€?2

attendance register, it is not within the knowledge

of the'deponént.
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However it is made olear that from

1.5.1080 to 17.5.1980 the deponent was signing

on the attendance register but on 18.5.1989
another Post Master took over the charge of the
office of Atheha Post Office and as such at the
dictates of the said new incumbent, the deponent
was stopped signing on the attendance register

and he was asked that for the C.P. Chowkidar, it

is not necessary that one should sign on the

attendance register. It appears that since the
petitioner was not able to put his signature on:
the attendance register. The petitionexr was an
illeterate person and somehow the other Post Master
was interested in continuing the petitioner to
work as a Chowkidar, he has stopped thevdeponent
to sign on the aftendance register, instead df
he himsqlf marked '?' against the deponent as
well as the petitiénér also. \Whereas the fact
remains that the deponent was regularly appointed
person on the post of Chowkidar and being obly -

. question of
post on the said post Office, the/tont inuance
of the petitioner on the said post doesn't arise.
It is also made clear that the duty of C.P.Chowkidar
starts after the closure of the Post Office i.e.

after 5.00 p.me. and it continues to the next

. day uth Oe @olllee

20. - ‘THAT the contenﬁs of paragraphs nos.
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6.(viil) & 6.(ix) of the petition are not within

the .knowledge offthe answering respondent and

as such no positive comments are veing .offered.

21. THAT the contents of paragraph no.-

6.(x} of the'petitiﬁn needs no comment.

22, THAT in repdy to the contents of
paragraph no. 7 of the petition, it is submitted
that in view of facts and circumstances stated
above, the petitioner is not entitle for any relief

as prayed in paragraph under reply. |

23. | THAT the contents of paragraph no. 8

 of the petition are not correct and as such are

denied. A detail reply has already been furnished

in the fofegoing paragraphs and need not to be

- repeated here again.

4. THAT the contents of paragraphs nos.
of the petition don't relates to the answering
respondent . as it is not xwithin the knowledge

of the answering respondent.

25, THAT the contents of paragraphs nos.

11, 12 and 13 of the petition needs no comment.
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"I, the deponent named above, do hereby
solemﬁly affirm and state on oath and verify that

the contents of those of paragraphs nos.

. - St
o

paan s sanm———t

of this affidavit are based on my personal

knowledge. and those of paragraphs nog.___

- ‘ of this

affidavit are based on perusal of records of the
1
A case and those of paragraphs nos.
Se of this affldavit are hased

on legal advice which has been received and I believe
that the same are true’and no part of this affidavit

is false and nothing material has been concealed.

SO HELP M& GOD.

”gg—all
- ,_C e e
} (Us1s5er FT0RE
Deponent
__quikmﬂ_cigV\Vﬁmﬂfxﬁvci\
I, ¥.6.0ueisey, Okt B O D, S00m,
'Advocate, High Court, Allahabad, do hereby declare
that the person making this affidevit and?alleging
himgelf to be the deponent is known fb*me from—the
+o me from ke Perudad of Yyelovohe. a7ygk Coge. . —
2 peE&s&fﬂ&f—the—reee¥és~____¥e case
‘ 'Qf: ' -
& ) S /. ;} | ‘ Jﬂd‘/&\/\q By\] \EQ‘A)q\y
'\ ,‘soﬂjd%‘-\/ﬂ( "\ | 7 ' N %.

ADVO CHTE




ll-

Solemn}jvaffirmed before me on this é;i?)

dayof February 1990 at_JUsO ah/pm at Allahabad by

the deﬁonent who has been identified by the aforesaid

qua
Clerk.
I have satisfied myself by examining

)*‘ that the deponent has understood the cantenté of
paragraphs of this affidavit which have been read-
over and explained to him.

) OATH COMMISSIONER

Y

“} Deponent .
y .

N N %r;
\UA €L &% 57/087F
-000"
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BEFORE THE HON'BLE CENTRAL ADMINISTRATIVE TRIEUNAL,

CIRCUIT BRENCH, LUCKNOW.

'C.M. APPLICATION NO. 9 o /qo © /1990 dt.Nil,
" In res

/

Registration No. 225/1989 (L)

Fired o T-5-F0 for 7

Mahadeo Yadava ... cee ees  Applicant.
vVersus, '

Union of India & Others ... «ss Respondents,

To,
The Hon'ble vVice-Chairman and his. other

Companion Members of the aforesaid Tribunal, -
‘The humble application of the applicant above named
most respectfully showeth as under :-

1. That the true facts and objections have been stated

in the accompanying affidavit,

i: PRAYER 33

It is, therefore, most humbly prayed that the

application and the Supplemental Counter affidavit of the

respondents may very.kindly be rejected as without sufficient

cause being assigned to its maintainasbility in this Hon'ble
Triobunal may graciously grant other reliefs which the humble
applicant be considered to be entitled to in the circumstancesm
of the case, : / s .

| St 575

Lucknow. L ( S.B. MISRA ) ADVOCATE,

Dated: 30.3.1990, COUNSEL FOR .THE APPLICANT,
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BEFORE THE HON'BLE CENTRAL ADMINISTRATIVE TRIEBUNAL

‘C.M. AppliCation No.

affirm

2.

3.

_ ' CIRCUIT BENCH, LUCKNOW.
/1990 dt. Wil.

In

Mahadeo Yadva s oo eeo . Applicant,
Versus,

Union of India & Others ... ... Respondents.

REJOINDER AFFIDAVIT OF MAHADEO YAIVA, S/0 -

SRI DWARKA YADVA, R/0 VILLAGE AND POST% ATEHA,
PARGANA~ ATEHA, TEHSIL~ LALGANJ, | -
DISTRICT~ PRATAPGARH , »
) ees ARPLICANT/DEFONENT,

L]

I, the above named deporent, do hereby solemnly |

and state on oath as under -

That the deponent is applicant in the above noted

case and is fully acquainted'with the facts #& and

-circumstances of the same as deposed below,

That the contents of the application and affidavit of the

respondents have been read and explained to the

sxppiit applicant-deponent who has understood them and
is in a position to raise'objections to controvert

those contents,

~

That the contents of para-l of the application and
those of the affidavit of the respondents need no

comments,

esele
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objection from the Responaents 2 x5 and 4 who have

ik

2=
That the contents of pa;a-z of the affidavit are
false hence dénied. In reply it is stated that

Bhagwan Was not retired but forced to leave work

by the S. D.I (P) of Pratapgarh North Sub Division

in a fraudulent manner otherwise he is quite hale

and hearty and more energetic than the newly engaged
C.P. Chowkidar, SrlfBrlgendra Kumar Singh, S/o Shy am
Bahadur Singh, Postman, R/o Village- Pure Bansa, -
Pést Kumbhi Aima, District- Pratapgarh at a distance
of 10 kms. from Ateha P.0. It is added that this
shyam Bahadur Singh has been posted as a Postman at
Ateha P.0. It is further submitted that Bhogwan was
on duty on 5.2.86 and as per judément of the Hon'ble
'Sﬁpreme Court delivered on 5.2.86, he could not have
been removed or disturbed without-obtainingvorders_fron
the Government in as much the S.D.I.(P),'Pratapgarh

North WaS not empowered to pass any termination order

‘on the C.P./Staff on duty on 5.2.86, It is further

submitted that there has been framed no hard and fast
rules for any recruitment of casual lakour 5r |
contingehcy baid Chowkidars and as per precedent,
the‘locai suitable person was engaged for the job to

guard the Pdst Office at night and in absence of any

b e malnd wM RSt

valid order of termination, the applicant has still
been at work without any. allowance which has been

arbitrarily withheld by the respondents, Sr. S.P.0s.

of Pratapgarh and S.D.I.(P), North Division=-

Pratapgarh. It is also stated that the respondent
8.D.I(P) has no power to appoint or terminate the

services of the C.P, Chowkidar-applicant who has been¥§

continuously working since 15,9,.88 without any

?
|
paid repeated visits to Ateha P.0. The plea of j

‘....3.
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L.
fegular recruitment of C.P, Chowkidar in absence of
any service conditions is a mere contemplation & to
provide job to the sons of Sri Shyam Bahadur Singh,
Postman of_Afeha in the same foﬁce Which islmalafide
and discriminatory to the‘petitioner and detrimental
to his interest of earning his livelihood. The

Respondents 2 and 4 were determined to deprive the

petitioner of his job and provide the same to their

favourite son of the said Postman and for this reason
no notice of recruitment though unwarranted for the ®
employment of a casual labour or C.,P, Chewkidar, Was
ever sent to Syb Post‘Master,' Ateha-o: Police Statioh
or any other public office like block etc., by a

Registered post, particulars of which have not been

: cited in fact the uncalled for arrangement of said

Brijendra Kumar Singh, a non-local, lean and thin man

was made stealthily lest other suitable local

candidates should come in the way, It is also

submitted that the Governmént Certificate dated
7th May, 1985 has not been annexed, hence its contents

are denied as not disclosed to the couft.

7

Théf the contents of para-3 of the Counterlaffidavit
ere denied as the Reepondent-deponent has not annexed %Lim
the copy of the Government letter dated 7.5.1985 to
disclese the'correctvfacts to this Hon'ble Tribunal.
In case the above letter is subsequently attempted to
be brought on record the petitioner reserves his right

to refute it by supplemental R.A. Impliedly there is

no such provision of engagement casual labour on C.P,

staff through the employment Exchange. It is further

000'40
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submittéd that all tempprary appointments are éubjeCt
to a valid termination order which has not been made
in the instant case and in absence of any termination
order the petitioner has right‘to continue at the

post which he has been doing.,

That the’éontentS'of para-4 of the affidavit as
written are not admitted, There is no regular post

of any Group ‘D' Chowkidar at Ateha for which a
regular procedure_ié to be followed through employment
or by Wway of hoiding some examination for fhe recruite-
ment of a casual labour or C,P, Staff., The prbcedure'

adopted by the S.D.I.(P) respondent was unwarranted

and simply to engage the ¥ 1lst son of the ssid Postman

as C.P. Chowkidar and his other son-‘as C.P., Safaiwala

in the same-office which is malafide and against the

-

rules of employment of father and his sons in the

same office. It is further submitted that the C.P.
post carries an allowanée‘of about Rs, 1005/~ per month
as such it cannot be'said that ho'éuitable incumbent
offered or was found fit for the job as such not
sponsored byithe Employment Exchange in as much as
the letter containing this information has not been
annexed, Actually the deposition is f_als.e and based
onthe fraudulent action of the S.D.I.(P)-concerned to
favour the said Postman and his 2 sons to give them
job in tﬁe same office., It is also submitted that as

per government orders, the lst preference is to be

/

~given-to schedule caste/schedile tribe candidate or

to a backward -class to which the petitioner belongs and
tﬁere is hardly any justification of appointment of
Brijendra Kuﬁar Singﬁ, 5/0 'Sri Shyam Bahadur Singh,
Office Postman and it is also sfrange that his 2nd son’
has been engaged as C.P. Safaiwala in the same office

.005.



o

above in'foregoing Paras every step stated to have been;

~taken by the respondent No,2 is a fraud on Government

NS

-G

without any notification or collecting informations
from t he Employment Exchange concérned. -These

appointmenﬁs.were stealthily made lest some local

Harijan candidates should come forwardd in the way.

It isifurthér submitted that the petitioner is more

| suitable physically than the incumbents employed being

‘weak and too feable to carry on the job. The version

that only 3 candidates turn up is false in as much as
their names and caste have been concealed for appre-
hension of some might be of a Harijan or backward

class to gain preférence. The appointment as stated

.to have been made on merits is a fraud on principles

laid down by the Government as such liable to be
quashed to its entirety, It is again submittéd that
Sri Brijendra Kumar Singh is never a local man of

Ateha proper and he is a resident of village- Pure

) . : !
Bansa 10 kms, distant from Ateha P.0, and that he - '
joined his duties on 1,5.19 as written is false,
That the contents of para-7 of the affidavit of the

‘respondents is false and incorrect hence denied., The -

petitioner is regularly performing his duties but the
respondents are not making payment of his allowances

and even the 2 months' Salary as ordered by this

'Hon'ble Tribunal.

That the contents of paré-8 of the affidaviit of

respondents are false hence denied. The respondents

never sent any employment notice any way by ordinary

or Registered post to Ateha P.0.;, Ateha Police Station

or Block or Office of the local College, As submitted

orders otherwise the petitioner being a candidate of

backward class ought to have heen given preference to

L ] ..‘.>6.
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a non-local man, Sri érijendra Kumar Singh. The
serviceslof the petitioner-deponent have never been
terminated as such he has still been éerforming his
duties to guard the P.0. over night for which
respondents are not paying remuneration which is é
subject matter of dispute before thié Hon'ble
Tribunal, .Hadvthe respondents issued any terminatioﬂ
oréer, the petitioner must have challeﬂged it. The
applicant;depohent has been performing his duty but
‘the payment'of;his allowance is. not being made by the
respondents which has been claimed thrdugh thié’Hon'ble

Tribunal,

'_That the conteﬁts of para-9'of the affidavit of

- respondents is false h§nCe denied. In reply it is
stated that the appliCant-deponént has been regularly
performing his duty to gﬁard'the Post Office at night,
It is further éubmitted £hat in‘épsgnce of any termi-
nation order, the deponent continued at his post, It
was incumbent on the said:Brijendra Kumar Singh to
have brought the termiﬁation order and served on the
applicanﬁ and taken charge of his duty by signing a
charge report which has not been done and the qﬁestion
of challenging the appointment of Brijendra Kumar Singh
.doés not arise as the order is ab initio void as the
‘maker of the said order S,D,I.(P) respondent No.2
lacks' in jurisdictibn and an order passed without
jurisdiction or competence is a nullity which is a
settled law., It is further stated that appiicanf—
deponent has plead.ed that he has been performing} his
duty but the respondents 3 and 4 are not paying is
allowance which action is arbitrary. The applicant
has no where stated that he has not been performing
his duty,

00007.



_\f
!
i

‘\;",/

-] -

The pleadings in para-7a and 7.6 are clear and specific
to whow that the applicant-deponent has been performing h

his'duty but the respondents have withheld payment of

his allowance and this action is malafide. It is.

incorrect to allege that the applicant has nét been
working at the post. It is aléo submitted that the
applicant has never been asked to hand ovef charge and
sign ény charge report even in sbsence of any termi-
nation order frbm the'respondents. The S.D.I.(P)
reSpondent‘No.Z is not emp_bwered to paSs-_any temin ation
order and the power is vested in respondent No}4 whé

has not made any order and in view of the judgment of

 the Honfble Supreme Court, "the S,D,I.(P) respondent No,2

is not the appointing authority of the C,P. Staff. The

onus to prove that the services of the applicant~

deponent were terminated and ¥xx® as a result he has

made over charge and signed the charge report shifts
on the respondents. It has already_béén Stated that
the appointment of said Brijendra Kumar‘Singh a non-
local man, is fiaudulent and void and the Charge has
not yet beén fransferred him invabSEnce 5f any |

termination order of the applicant.

That‘the contents of para-10 of the affidavit of
respondents are not correct, bence denied. In repij
it is submitted that the so-called Brijendra Kumar
Singh is not a necessary party to the instant case in
as much as on the basis of a frauduleént and void order
as stéted-aboﬁe,.he has no claim to the post af which

the applicant has been continuously working for several

months without any wvalid termination order from a

competent autﬁority. It is again submitted that the

S.D.I.(P) respondent No.2 is not competent to make

appointment of C,.p, staff,
» Lo 00008.
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That the contents of para-ll of the affidavit of the
respondent No.4 are not admitted, In reply it is
submitted that»no suffiéient cause of delay has been,
‘explained to make the éppliCation for.recall of the’
ex=-parte order dated 24,10.89. A copy'of this order
dated 24,10,89 was served on the Sr. Supdt. of Post
Offices of Pratapgarh Divisioﬁ, respondent No.4 on

2,11,89 under receipt. »Had'he any objection to the

order, he would have hurried to Sri V.K. Chaudhary, .

Standing Counsel or Sri K.C. Sinha, Advoéate,jHigh
Court, Allahabad for making an application to this

Hon'ble Tribunél for recall of the ex~-parte order

‘@ated 24.10.89. The respondent No.2 InSpector of Post

Offices concerned signed and filed Counter Affidavit
on 19.1.90 on behalf of all the respondents in which
nothing was spoken of the exrpaite order défed 24,10,89
as such it became final between the parties hence

bind ing on them, The épplication of respondent No,4
déted nil served~on the applicant under Alléhabad—
Regd,  letter No. 219 dated 5;3:90’on 7.3.90 is time
bérred and is liable to be rejected as suéh. It is
further submitted that no sufficient cause has been
shown for condonafion of delay in making the applica-
tion on 5,3.90 for recail of the ex-parte order dated

24.10.90, The respondents are in the knéwledge of the

ex~-parte order since 2,11.89 and while making an

application for recall of an ex-parte order after one
month from the date of issue or knowledge, each day's
delay.will have to be explained as held by the Hon'ble
Supreme Court'in RamALal Vs, Rewa Coal field, reportea
in A.I.R. 1962 S.C. 361 followed by Hon'ble High Court

of Calcutta in Bhaktipada Majhi Vs. S.D.0. Kalna

. reported in A.I.R. 1971 Cal, 204, D.B. and in many

.‘..9.



12,

oA

e

other cases. The Supreme Court has held that there

~should be no negligénce or inaction or wait of

bonafides on the part of t he petltioner and that whole
of the de lay must be explained, In the .mstant Case
the Standing Counsel, Sri V.K. Chaudhary is in the
knowledge of the ex-parte order s ince 1,11.89 and
respondent No. 2 to 4, since 2,11,89, They h’ave’ signed
and filed Counter affidavit on 19.1.90 but they aid
not raise any objection to the order or made any
application for its recall by that date., This shows

that they were not aggrieved at the order as such the

ex-parte order d ated 24,.10,89 became final and binding

on the parties and the resmnd_ent&hax%e not shown

sufficient cause for invoking further discretion by

this Hon'ble Tribuna'l. It is also submitted that the

_applicani:. has been working and his salaries have been.

wit‘nheld arbitrarily as such he has a prima facie of his
case with substantial monetary loss be:mg Cause to hlm.
The balance of convenience rests on the s:.de of the

application,

That contents of para-la of the application of the
respondents are deo ied as false, The notices have been
du ly served on the respondénts as well as on the
Standing Counsel, Sri V.K. Chaudhary} Advoc ate but they’
did not appear before the Hon'ble Tribunal.de'iiberately'
in &as much as they did not take this pleax in the
Counter Affldav:Lt filed on 19,1.,90, The respondents
are in the knowledge of the ex-parte order dated
24.10.89 since 2.11.89 and they could have very well
armed theif counsel with instruments to make Him ready
for an effective contest; Mistake ovf counsel for non-
appearance or his wrong advice cannot be a good ground
for condonation of delay ( 1968 R.D. 215) B.R. It has

| ' ...10, |
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also been held by various Law courts that the mistake
of the counsel witl be the same as that of the party,
As they did not raise this plea in the counter:
Affidavit dated 19,1.90, they are now barred by t aking
such pXea in as much as there has been no affidavit

from Sr1 V.K. Chaudhary, Standing Counsel.

That the contents of para-1.3. of the application of

the respondents' are not denied.

That the contents of para l.c, of the appllcatlon of

the resoon&ents as wrltten are. not admltted In reply
it is submitted that the respondent No.4 deponent has
not given the particﬁlars of the informations which
were'necessary to be disclosed to this Hon'ble Tribunal
by the applicant. If these were not done, the objection
should have been taken in the Counter Affidavit filed
on 1J.1 1990 In case the learned Aﬂdltlonal Standing
Counsel conducting the Respondents!' case in this
Tribunal, felt any difficulty in Preparing Counter
Affidavit on behalf of the Government, he could have
consulted Sri K.C, Sinha, advocate, sx8 Standing

Counsel for Govt, of India at Allshabad. In fact the

respondents Want’to £ill up the gap and lacune of their

case whlch 1s not permissible under law. In the last
lines of their aopllcatlon, they have again omltted

and concealed the certain facts which were inadvertently
left to be mentioned in the Counter Affidavit on

19.1,1990., It was in the Rejoinder Affidavit when the

non-compliance of order dated 24,10,89 was raised,

heﬁce the instant applicatioh-and the supplemental
Counter affidavit through the Government Stending
Counsel of Allahabad to save their skin for non-
compliance of order of this Hon'ble Tribunal., They

Ooeell'
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have not given any suff1c1ent explanntgon of the
delay which will be deemed to be dellberate.. The
 application and the supplemental Counter affidavit
of thé respondents are l;able to be dlsmlssed with
COéts and the ex-parte order_passéd'under Rule 16 of
thec.a.T. (Procedure) Rules, 1985 may kindly be

maintained.

I, ﬁnp deébnent‘ébove named do hereby soleﬁnly
affirm and vefify thet contents of para 1 to [k
of this affidavit are true to my personal knowledge
and contents of paras '4— to — of thlS afflda-v1t
are based on legal advice Wthh I believe to be true.
No part of this affidavit is false and nothing has

been concealed, So help me God.

/

Signed and verified this the 30th day of March,

1990 at Lucknow.

a ' o L | N
“’h\ : : Incknow. L*\Ei\ q A
 Dated: 30.3.1990, ‘ ( MAIADEO YADAV )
DEFONENT,
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BEPORE THE HON'SLE CENTRAL ADWINISTRATIVE TRIBUNAL
CIRCUIT BEWCH, LUCKNOW.

w000~
Civil Misc. Application lio. [ /1990 (2
. {
N

REGISTRATION O,A, NO, 225 of 1989 (L)

Mghadev Yaday: ‘ ' ceeessPatitioner

Versug

Union qf India & others «vvsooonespondents
To?

The Hgn'ble Vice-Chairman and his other

companion ifemhers of the aforesaid Tribunal.

k. The humble application of the ahove

named respondents MOST RESPECTFULLY SHOWITH as under =

1. ‘73T by means of the petition, the
petitioner has sought the following relief which

has been mentioned in para no,/ 7 of the petitinn -
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A DHAT it appears that before this

Hon'ble Tribunal the counsel for the respondents

could not put his appearance duly armed with the

instuctions

in respect of the aforesaid case and

'it appears that it was only due to the notice

as the respondents could nbt receive the same

and as such

they could not render full information

to their counsel.

Be.

THAT on 24th October 1989, this Hon'ble

Tribunal has passed an exparte order which is

quoted below -

The aforesaid orﬁer@g;j}ﬁ/go to show

.t
" Wotice of this petition has been

accepted by Sri V.X.Choudhary, ﬁdvoqate.f

Ho reply to the show cause notice is

submitted. The application is admitted.

The case be listéd for exparte final
nearing on 1.11.1989. Inform Sri

V.&.Choudhary. In the meant ime opposit
parties'3 & 4 are directed to pay the |
applicant's galaries for the ﬁonths of
September and October 1989. Copy of
the order may be given to the learned
counsel for the applicant within

twenty four hours.® 8d/- V.C.



EET ,»%;Q»—s:

W
3)

that the notices have been given to Sri V.X.
bhowdhary that he was not present in the court
and as such that ig why the registfy was directed
to Sri V.K.Choudhary, idvocate, ®ho is Adﬁl.

Standing Counsel for Government of India. In

the gaid order the opposite parties no. 3 and 4

has also been directed to pay the applicant's
salary -for the months of September and October
1989 and the case was directed to be listed on

1.11.1989.

C. | THAT éfter going through the pleadings
of the petition, it appears that the court was
not fully informed about the facts of the case
aod in the absence of these informations, this
Hon'ble Tribunal has given this direction. Whereas
fact remains that in case full facts would have
been brought to the notice of this Court, this
order would not have been passed. However in
order to render proper assistance to this Hon'ble
Tribunal, a supplementary'counter affidavit is
been filed which is annexed herewith and which
may kindly be accepted as a part of the record

as the full counter affidavit has already been
filed. 1o the said counter affidavit, certain

facts were also inadvertently could not be

mentionad. \é;y///
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.It is, therefore, mbst'respectfuliy
prayed that this Hon'blelTribunal may graciously
be pleased to accept the éccompanying sﬁppl§ﬁentary
2ffidavit, in the interest of justice, as a part
of record-and order dated 24th October 1989 passed

by this Hon'ble Tribunal may kindly be recalled

‘otherwise the answering respondents would suffer

a grave lrreparable losse

(K.C.5INHA)

| ADVOCATE .
COUNSEE FOR THE RESPONDENTS

Allahabad.

R



DEFORE THY HON'BLE CENTRAL ADVINISTRATIVZ TRIBUNAL
e CIRCUIT BENCH, LUCKNOW.

3000 -

SUPPLuMENTARY COUNTER AFWIDAVIT

' On behalf of the respondehts.

/‘* o - ’ In

REGISTRATION O.A. NO. 285 of 1989 (L)

Malhiadev Yadav essess..Petitioner

Versus

Union of India & others eesess.Respondents

Affidavit of Sri Jagannath
Ram Kamal, aged about o7 years,
son of Sri C. Ram, posted as

Sr. Supdt. Post Cffices,

e

(Deponent}

Pratapgarh.

1, the deponent named above, Ho hereby

solemnly affirm and state on oath as under -



a party and he is not only a relevant but a

%L%

9)

7.2 and 7.b, the petitioner has specifically
prayed for the payment only but he has not said
that since he is mok working oh the said post

and as such he ig entitle for the payment.

The petitioner should be put to the
strict proof for the assertion which has been made
in para no. 6.6 where it has been said that he
is working even to this date on the said post,
whereas the fact remains that Sfi Brijendra

Kumar Singh has already taken over the charge

of the post of the contingent paid Chowkidar.

10, THAT it is also pertinent to mention
here that Sri Brijendra Kumar Singh, who has been

regularly appointed, has.not been arrayed as

necessary party as the decision of the present

case will effect his candidature.

11. THAT in view of the facts and circumstancesx
mf the case, the order dated 24th October 1989

may kindly be recalled.

O&qauLL&gL_f— , | | ‘ 'f

1, the deponent named above, do hereby

verify that the contents of paragraphs nosnjlgjg&g

\-—'——-—_—‘-—‘-— - - . «
of this affidavit are
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true to my per sonal knowledge and those of
paragraphs nos. Uto \\ of this
- e

affidavitare based on record and those of paras

7”4\ NoS e~ — of this affidavit

are based on légal adffice to which I believe %o
be true and uno part of it is false and nothing

materisl has been concealed.

,i- iy | SO HELP W& GOD. L e 9

I, D.5.Chaubey, Clerk to Sri XK.C.Sinha,
Advocate, High Court, Allshabad, do hereby declare
H that the person making this affidavit and @lleging g |
o~ . :
himgelf to be the same person is kno&;Lfb me fxem—
. ,

t LEELSS he papers. -

Solemnly affirmed before me on thls(i 3
day of &Eﬂﬂﬁfy 188 éé Ci'@ﬁéi/.om at Allansbad
by the deponent who has been identified by the

—— g

LR >

aforesaid Clerk.

I have eatisfied'myself by examining
the deponent that he has understood the contents
of this affidevit whdch have beenmmeaiover and

explained to him.

Pt

225 2 A

Sy
s WM ‘!m

AT

L R o

?
Q»W&IH -CmuI:aSJ,O&ER

Deponent. _ ,Wwﬂww?
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A< S "IN THE/CENTRAL ADMINISTRATIVE ’I‘RIEUNA.{: ALLAHABAD,

CIRCUIT BENCH, LUCKNOW .

S o | REJOINDER AFFIDAVIT
on behalf of applicant Mahadeo Yadav,

/

In

O0.A. NO. 225 (L) of 1989

) | | : Mahadeo Yadav : ——— applicant XFH
versus .
Union of India & Others-e—-o Regpondants.,

Flﬂﬂai(ﬁhﬂ 24 - -8- Qﬁfpw?kwmﬂ_\awuﬁj
Affidavit of Mahadeo Yadav aged about ,

4—,( e ﬁfﬂﬂmyt_ : 25 years 3/0 Dwarika Yadav R/0 Village &
Post-Ateha, Pargana-Ateha, Tehsil-Lalganj, |
S;i;ﬂw»ﬁibqﬂ@. _ : District-Pratapgarh. ---- Deponent.
[ | I, the sbovenamed deponent do hereby solemnl
@(M—Lg\.e {_E.\/ M { o) i b y Y

~ affirm and state on oath as under:-

1. : That I have read the contents of the Counter
Affidavit of Respondent No. 5 and the same has been
explained to me and I am now in a pdsiti;n to contravent
the points raised therein as below:=-

2. That the contents ofpara 1 of the affidavit
are denied as false, It is submitted'in reply that
Brijendra Kumar Singh is not the C.P. Chaukidar of the
Ateha Post Office. It is the applicant deponent who has
keen continuing as C.P. Chaukidar st Ateha P.O. since
15,2,.,88 and the.respondents 1 to 4 have arbitrarily
stopped payment of his allowances f&?m the:month of May
1989. It is further stated that this Hon'ble Tribunal

has been pleased to order payment of allowances for Sept. &

. e ¢ = cee2/-
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Oct. 89 but the Respondents 1 to 3 have not yet complied
with that order which amounts to contempt of Court's
Order. It is also submitted that the applicant deponent
has neither relinquished charge of his duty nor has he

signed any charge Report in this regard.

3. That the contents of para 2 of the affidavit

of Respondent No. SE&@,denied as false, In reply it is
submitted that Shyam Bahadur Singh Postman of Ateha Post
Office and his twp sons Brijendra Kumar Singh stated to
bg, C.P. Chawkidar and 2] ayendra Kumar Singh Safaiwala-cum-
Sweeper of the same office gre all residents of Village-
Bansaka Purwa hamlet of Kumbhi Aima District-Pratapgarh.
The respondent No.5 has also signed and sworn in a false
affidavit to the effect that he is a resideﬁt of village-.
Ateha proper. The appointments of the above two sons

of said postman in the same office by the Respondent,
Sub-Divisional Inspector are all malafide and without

jurisdiction in view of the judgement of the Hon'kle

‘Supreme Court according to which the Appointing Authority

of the C.P. Staff is the Superintendant or Sr. Supdt. of
Post Offices and not the Sub-Civisional Inspector(P).
The administrative powers of the Inspector of Post Officés

are as in ANNEXURE-A,., It is further submitted that no

notification was ever made on the beat of drums and also
no notice was fixed on the Notice Board of Ateha Post
Office, If any notice of advertisement was issued and
pasted on the office notice Board, there could not have
been any necessity of the same at the beat of drums in
the market. 1In fact there had been no nbtification at
the beats of drums nor was any Copy of édvertisement
pasted on the notice board of Ateha P.O. Had there keen
any, the applicant béing C.P. Chawkidar of the same
office must have seen it first and much before it
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could have been seen by & person living at a distance
of 10 kms from Ateha Post Office. It is further
submitted that the Respondent No. §’never says that he

leafntg%ﬁéjvacancy through his father Postman of Ateha.

It is further submitted that the 3.D.I. (F)

‘Respondent, Shri R.D. Pandey has nowhere stated in

his counter affidavit that thé notificetion was made
at ﬁhe beats of drums inasmuch as no payment has ever
been made to the man making the arnnouncement of the
vacancy at the beats of drum on 12-4-1989 at Ateha

or at Pratapgarh. There has been no termination
order of the services of Shri Mahadev Yedav as yet;
hence there éan'be no existence of any vacancy
causad by the applicant~éeponent who has neither
relinguished his‘duty nor sighed any Charge Report,
It is fifrther stated that the place or market“where

the drum was beateﬁ had not been stated by the

opposité parties.

4, Fhat the contents of para 3 of the
counter affidevit of the respondent Nc.5ate denied
as false. In reply, it is submitted that there has-

been no gensral notification as deposed. Had there

- bsen any and that even on the beats of drum in the

local market, ths applicant who was at work for the
last several months, must have again applied for the
post. It is also submitted that the knowledge of

the contents of Recruitment File of thesaid $.D.I.(P)
Respond@nt, by the said deponent is a connivance and
malafide to replace the applicant-dsponent stealthily.

Evidently, Ateha is a kig town..Had there been any

notification in writihg or at the beats of drum,

...c‘o.~;0-0004
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several appliéatibns from the local candidates

must have been received by the competent authority .
Thus, there has keen no notification of any type by
the competent authority..'The names of the two other

candidataes, who applied, have been kept concealed.

5. That the contents of para 4 of the counter
atfidavit are denied as ihcorrect. 1In reply, it is
stated that the. applicant-deponent has been continuing
at the post of C.P. Chaukidar at Ateha since 15-9-1988
and he must gain preference over all other candidates
for the reason of his satisfactory past performance
and expefience. Tt is further submitted that the
reguired appiication, character certificate and %

descriptive particulars with a fitness certificste

“from the authorised Medical Officer had alreedy been'

oktained by the Sub-Post Master, Ateha and forwarded
to the Senior Superintendent-respondant for disposal
and record in his office which the respondents are

not bringing cn record of this Hon'ble Tribunal simply
to prejudice the case of a Backward class candidate

and to cause injury to his interest by depriving him
of his jub. It is a2gain submitted that providing

jobs to the two sons of the said Fostman, Shyam_Eahadur
Singh in the same office is wholly discriminatory and
malafide. It 1s further submitted that entries against
items/'co}umns 1 and 2 of the applicetion dated 20-4-89
of Brijendra Kumar Singh are false as he is not a
resident of village and Post Office Ateha and his
father, Shyam Bahadur Singh, is &lso not a resident

of village and Post Ateha, They both are residents of
village Pure Bansa, P.0. Kumbhi Aima, district district
anﬁapgarh, 10 kms distant from Ateha. No particulars

against columns 5, 6 and 7 have beem‘fillgd in. Correct

teeeceenesd
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particulars against column No. 8 have also been
concealed and as such the declaration dated 20-4-89
is false. Mere registration of name, if any, in the
Employment Exchange COffice, is not an obligation to
deprive the applicant of his job in continuance of

more than 240 days.

€.  That the contents of pare 5 of the Counter
affidavit of Requndent No. 5 are denied as felse.

In reply, it is submitted that the £.D.I. (P), Respon-
dent No. 2, wes not the Appointing Authority of C.P.
staff &nd as suéh, Annexure-2, &5 annexéd, is without

jurisdiction, hence & nullity.

7. That the contents of para 6 of the Counter
Affidavit of the Respondent No. 5 are denied as false.
In reply, it is submitted that the applicantndeponent
was in continued service since 15-9-1988 and that he
is still working at the said post of C.P. Chaukidar

at Ateha but the Respondents No. 1 to 4 are reluctant

to pay allowance. It is worth noticing by the Hon'bke

" Pribunal that there has been no termination order of

the services of the applicant at the ﬁime_oﬁ the sc-called
appointment of Brijendre Kumar Singh on 1.5.1989 or even
aftef that., The alleged notification on 12-4-89 &nd
appointment order'-AAnnexure 11, stated to have been
issued on 28-4-1989, is arbitrary and bad in law and
contrary to facts. The source of information that only

3 candideates applied for the said post has not been

stated - rather it has keen concealed.

8. That the contents of para 7 of the Counter
rffidavit of the Respondent No. 5 are denied as incorrec

In reply, it is stated that the said Brijendra Kumar Sing

é

'O.l....6
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YEsumption of duty by the applicent on 15.9.1988 and

A

is shown at work on mere papers in an arbitrary
manner and the applicant has not yet relinguished
charge of his duty in as much as he has not signed

any charge report or the Annexure-III.

9. | That the contents of para 8 of the

Couhter affidavit of the Respondent No. 5 are

denied as false. In reply, it is/stated that the

post of casual or éontingency pPaid labour employae

is not a regular post as held by this HON'ELE -

Supreme Court in the judgemeﬁt delivered on 5-2-85.

It is glso submitted that the Respondent No. z SDI (P),
arbitrarily ousted Bhagwan but without any substitute.
Since the jcb of a C.P. Chaukidar cannot be kept under
suspension even for a day, the Sub-Post Master, Res-
pondent No. 3, made the arrangement and engaged the
applicant who fulfilled all the reguired conditions

and forwarded relative application, Character Cerfifi;ate
and Medical fitness certificéte to thexconcerned Officer.

The charge reports were prepared and sent regarding

that he is still performing his duty. The socalled

Appointment Letter dated 28-4-1989 and the notification

dated 12-4-1989 are mere farce, unwarranted, hasty

action based on malafide simply to disturb the peaceful

work and performance of the applicant.

1

o

. That the contents of para 9 of the Counter
aAffidavit of Respondent No. 5 are denied as false. 1In

reply, it is stated that since a contingency Post is

‘not & regular post, as such, no regular recruitment

or appoinemtne is reguired for the purpose. It has

been held that casual labours are not mmk in the category

..00000007
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of regular employees. It is further submitted that

there cannot be an automatic termination of serv1ces
staff

of even a casual or C.P./mffizxzX who is at work for

over 240 days and performing his duties well to the

satisfaction bf the local Officer, Respondent No. 3.

11. That the contents of para 10 of the said
Counter Affidavit denote that the respondent-desponent
has admitted the contents of paras 1 and 2 of the

application.

12. That the contents of para 11 of the Counter
Affidavit of Respondent No.5 are £alse, hance denied.
In reply, it is étated that said Bhagwan, the then
C.P. Chaukidar never touched the age of superahnuation
of 65 years which does not lay down any such retiring
age for C.P. staff - rather there has been no age
limit fixed for the retirement of such staff, It is
also submitted that such staff may be retained till
they can carry out their duties to the’satisfaction

of the Officer-in~Charge of the office (respondent No.3).
It 1s also stated that when the post is not a regular
one,no regular appointment can be made to it. In the
counter affidavit, the Respondent-deponent has not
adduced any document to show that the applicant was
engaged in any stop- gap—arrcngﬂmeﬂt or on an ad-hoc
basis for a definite period after which the arrangement
might cease (on the expiry of the specified period) and
‘even in such cases, & termination order would be
necessary. The respondent No. 5 deponent could not
file any¢ evidence to show that the appointment of

the applicant was purely temporary. It was of & perma-
nent nature and the same would continue till’ the
applicant is fit for it. The Respondent No. 2 did not

der because he knew that he
.8

issue any termination or
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was not competent to make it.

13. That contents of para 12 of the ssid
counter affidavit are denied as false. In réply,
it is submittec that the so—cailed notification
dated 12-4-1989 andvhasty appointment made on
28-4-1989 are all wholly illegal and inoperative.
It is further submitted that the applicant has
been continuously working as C.P. chaukidar at
Ateha and the respondents 2 to 4 have unlawfully
withheld payment of his allowance. They have also

Vlsobeyed the orders of this Hon'ble Tribun for

making payment of his salary for September 1989

and Octcber 1989. It is further submitted that the
Respondent No. 2 S.D.I. (P) has not challenged the
ex=parte order of the Court in his counter affidavit
filed on kehalf of the respondents which indicates
that they did not feel aggfieved at the said ex-party
order which'became final betwsen the parties. It is
further stated that the applicant has not relinguished
Chdrge of his duties nor has he signed any charge report.
It is further submitted that neither BrljegéN%
Kumar nor his younger brother nor their Lather, bhyanfégﬁ
Bahadur Singh, Postman of Ateha Post Office, are the
residents of village Ateha prorer but they are the
residents of village Pure Bansa, hamiet of Kumbhi Aima
as per service record of said Shyam Bahadur Singh,
Postman which the applicent-deponent knows fully well

vide Annexure-B being filed with this Rejoinder Affidavit.

The aAnnexures IV and V of Prijendra Kumar Singh are
false, fabricated and unreliable, illegal and without

proper authentication, hance cenied.

oso.oc.c‘.g
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14~ ' Dhat the contents of Para 13 of the
counter affidavit denotes that the respondent

has admitted the contents of para 4 end 5 of the

application.

15, - That the contents of para 14 of the C,Affidavit
of Respondent‘No.S are repeated ones which have been
denied in the foregoing paras of this Rejoinder Afficavit.
It is further submitted that tﬁe mezning of the word
deployed in the 4th line of the para is not clesr.. It

is also stated that no age limit has been fixed for a
C.P employee to retire on sﬁperannuation like regular
employees. Bhégwan Chaukidar was compelled to retire
by Respdt. No.2 in an arbitrary manner . vThe same game
has been played with the applicant by the said Sub-
Divisional Inspector (P) defendant No.2 by engaging the -
Requndent No.5 miraculously without any removal order
of the applicant who has been performing his duty as
usual., It is also stated.that this Respondent No.5 is
not & local man and resides in Purwa Pansaka hamlet df
Kumbhi, Ateha District-Pratapgarh, soke 10 Kﬁs. away

from Ateha P.0., It is also stated that the rule under
which regular appointment of a C.P. Staff was warranted,
has not been guoted by the said respéndent. In fact
there is no such rule or order under which a regular
appointment of such staff be made and it was a motivated
plan'of Respondent No.2 to oust the applicant arbitrarily
and engage the two sons of Shyam Bahadur Singh Postman
of Ateha P.O. purporting them to be a local resident

of Ateha. The name of Shyam Bahadur Singh finds place
at S1. No. 426 in the Elector Roll of village-Kumbhi,
Aima, 116 comnstituency, Rampur,‘Bowli, Pratapgarh of

1988 and he is not a voter of Ateha Village.

.-uoolO/"‘
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16. That the contents of para 15 of the Counter
Affidavit show that the deponent respondent No.5

has admitted the relative para 6 (ii) of the applicetion.

17. _That the‘contents of para 16 of the Countex
Affidavit are denied as false. 1In reply it is submitted
the appointment of Respondent No.S is fake, forged'and

a fraud on principles of natural justice, Otherwise
the applicant was satisfactorily working as C.P.
Chaukidar and he has still been doing his duty without
any necessity of his replacement by & lean and thin

man of a distant place. The charée of duty has not
been handed over to said Brijendra Kumar Singh who is
shown as on duty on mere paper as per charge report
annexed by Respondent No.5 whiéh‘has not been signed

by the applicant. The responéent 2 to 4 has arbitrarily
stopped payment of his allowances even against orders

of this Hon'ble Tribunal which amcunts to contempt of
Court's Order., As the applicant has not relinquished

charge and has beeﬁ continuously performing his duty

' he deserves peyment of his salary from 1.5.89 which

the respondents 1 to 4 are denying illegally.

18. That contents of para 17 of the Counter
nffidavit of Respondent Noi5are seriad without
comments as such there will be a presumption of admissiom

of relevant para of the application.

19. That contents of para 18 of the s8id Counter
affidavit are denied as false. In reply it is stated
that the applicant has been continuously working at
the post since 15.9.88 and his salary after 1.5.89

has been illegally&srbitrarily withheld without any

ooooll/—
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termination order by the Respondent No. 2 who is not
the appointing authority of C.P. Staff. The so called
appointment letter dt. 28.4.89 on the application

dt. 20.4.89 is wholly erroneous, without jurisdiction,
a'nullityvand void and the same does not confer any

right on Respondent No.5 deponent.

20. That the contents of péra 19 of the said
Counter Affidavit are denied as false. 1In reply, it
is stated that C.P. Staff or casual labours are not
appointed like those of regular staff. They are
locally éngaged for the work without any competition
or inviting applicatibns through any Employment

Exchange. The procedure adopted stealthily by the

t

nd

o

Respondent No. 2 is irregular and malafice
motivated to emplovahole family of the saia Shyam
Bahadur Singh, Fostman of Ateha Post Office. It is
unjust and discriminatory to provide job to 3 persons
of the said family and in the same office after
depriving a Backward class man of his job. It is
further stated that the applicant has a good moral
character with past satisfactory =mst experience of
work inasmuch as the said Respondent is not & local
resident of Ateha. If the personal file of Shyam
Eahadur Singh, Postman or his Service Book is summoned,
it must show that he and his sons are residents of
Pure Bapsa, hamlet of Kumbhi Ainald kms., away from
Ateha post Office. The attendance Register has not
been signed, but the applicant has been marked (P’
i.e. present. This has been done correctly by the

Officer-in-Charge of the cffice.
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21. That the contenté of para 20 of the said
counter affidavit and those of para 21 obvicusly stand

admitted by the respondent-deponent.

22. ~ That the contents of para 22 of.the Counter
Affidavit of Respondent No., 5 are-denied as ineorrect.
It is for the Hon'kle Tribunal to consider the faéts
and circumstances of the case and the appointment order
obtained stealthily by perpetrating fraud as to the
residence -~ showing iF to be Ateha instead of Kumbhi
Lima situated about 10lkms away from Ateha Post Office.
It is again submitted that there exists a prima-facie
case, the balance of éonvenience resting in favour of
the applicant, besides irreparable monetary loss keing

caused to him by the respondents,

23. That the contents of para 23 are not correct,
hence denied on the averments made in the foregoing

paras of this Rejoinder Affidavit.

24, That the contents of para 24 of the counter
affidavit obviously indicate admission of the contents

- of para concerned of the application.

25, Theat the contents of para 25 of the Counter

Affidavit show that the concerned paras of the

RCkR
\ (MAHADEV YADAV)
Dated 2L§;"~—‘7—-1990. v ' DEFPONENT

VERIFICATION

applicetion stand admitted.

Lucknow;

I, Mahadev Yadav, the deponent do hereby verify

that the contents of paragraphs | B A3

M of the Rejoinder Affidavit are true to my own personal

o9 o .
.'H?iﬁﬁknowledge, the contents of paras Qlpowed 25 are believed
@ﬁ%%w to be true on the basis of records &snd those of paras

— ______are believed to be true on the basis of

legal advice. No part of it is false and nothing material

has been concealed. So help me God. ngjfézq
LUCKNOW : Dated 1517[1990. DEPONENT .
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IN THE HON'BLE CENTRAL ADMINTSTRATIVE TRIEUNAL, ALLAHARAZD

CIRCUIT EENCH, LUK NOW

Fhhhhkhdk

O0.A, NO. 225 (L) of 1989

Mazhsdev Yadavy - - o - < - - e . - - Applicant
Vs
Union of India & Others -« - = = - - - Opposite Parties

|

ANNEXURE N0 . A

COPY O SCHEDULE NO.4 (GIVEN ON PAGE NG.64) OF THE
"POSTS AND TELEGRAPHS MANUAL - VOLUME ITI'i-

"SCHEDUIE NO0.4

SCHEDULE OF ADMINISTRATIVE POWERS OF AN INSPECTOR
OF POST OFFICES (OTHER THAN A TOWN INSEECTOR)

Nature of power Extent of power Remarks

APPOINTMENTS, PENALTIES AND APPEALS
(See Schedule No. 1-4,)

1. Power to transfer  Full powers, -

Rule 38 of

from ome office to subject to ke the Posts

another in the
same time scale
in his sub-
division any
official whom he
is suthorised to

appoint.,

the provisions

of rule 37 of

the Posts and

Telegraphs

ManUal, Volume IV.

RESIGNATIONS

Power to accept

resignation of

May .accept the

resignation of

and Telegraphs
Manual

Volume IV.

Rule 32 of the

Posts and

an official, any one whom Telegreaphs
he is autho- Manual,

rised tc appoint.

TSN

‘Volume II.
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Nature of power

Extent of power Remarks

PENSIONS AND GRATUITIES

Power to  Full powWers under
sanction the Civil Service
ordinary Regulations in
rensions respect of officials
(including . Ix whom he is
Agratuities) competent to

and td decide appoint.

questions

allied to the

grant thereof.
MISCELLANE QUS

Power to grant FPowers as defined in

casual leave. Rule 99 to 102 of the
Posts and Telegrarhs

Manual, Volume IV."

Terss
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BEFORE THE HCN'BLE CENTRAL ADMINISTRATIVE TRIBUNAL

ALLAHAEAD, CIRCUIT BENCH LUCKNOW

Nk Kk ok kK

REJOINDER AFFIDAVIT

On behalf of ¢,

¥

Mahadev Yadav, Appfﬁcamt
i

In re : I

B it b

0.A. NO. 225 (L) of 1989 é
Fived en 24-8-70 { £ 4 |

. . o )
I\Ga}“ladev Yadav s T e T e ™ e™oe v A}?pl lCé‘ﬂt

vs - )

¥-,Lﬂl é9&3¢ﬁw] | o o ° ~ /ﬂv

‘j Union of India & oth IS =o=e=. Respondents
Q.
Agizr?YW«$ZLVV7 @_L&u%j ﬁw'pfgw-% 10 {vfﬁ’ ‘1f
Vel | 77 My
é@\ 2‘57)’ 75’"{@3011‘1&&3r affidavit of Mahadev Yadav, aged a
"Q‘L’Q ,r\/#t‘/ f\— %‘htl( M«{, ’
25 years, s/o Shri Dwarika Yadav, r/o villag ./
end P.O. Ateha, kargana kteha, Tahsil Lalganj.

District Pratapgarh ———— Petitioner-Deponeht‘

I, the deponent sbovenzmed, do hereby

solemnly sffirm and state on oath as under:- ’

1. | | That the deponent abovenamed is the
‘ petitioner in the abovenoted case and, &s such, he
’hag full knowledge of the facts and circumstances
of the same . The contents of the supplemental

N Counter Affidavit of the respondents have been

lelgey
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read over and explained to him and that he is now
o

in & position to controvert the points raised therein.
2. That the contents of para 1 of the supple-

mentary Counter Affidevit on behalf of the Respondent

No. 4 deponent needdno comment.

3. That the contents of para 2 of the Affidavit
- of the Réspondent No. 4 thet the petitioner was engaged
as C,P. Chaukidar at Ateha Post Office is edmitted and
the rest is denied a@s false, 1In reply, it is submitted

that Bhagwan&in was arbitrarily thrown out of job by
respondent No. 2, who was}not empowered'to do SO or
make appointments of C.P, staff. The petitioner was
eﬁgaged on 15-9-1988 &s C.P. Chaukidar, and since then
he has beeﬁ working continuously as suéb and the
Respondents 3 and 4 are not paying his salary from
1-521989. It is further submitted that this Hon'ble
Tribunal has been pleased to pass an order on 24-10-1989
directing the Respondents 3 and 4 to make payment of

salary for the months of September and October 1989

to the petitioner. The aforesaid Order was personally

“servéd on the RGSponﬁent No. 4 on 2-11-1989, under clear

Receipt and photostat copy of the same was given to
Respondent No. 3 but they have deliberately iénored
compliance of the Order, so far. It is slso submitted
that full information of facts was furnished with

the application.

4. That the contents of psra 2 of the supplemental

Counter affidavit of Respondent No. 4, are denied as
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misguiding. It is submitted, in reply, that even

'if the petitioner deponent was treated to be temporery,

his services of more than 240 days could not be termi-
nated arbitrarily except by way of & valid order of
termination as the Article 311 (2) of the Constitution
of India is applicable to the temporary staff also.
Further, it is'submitted that the éopy of the said

letter dated 7-5-1985 has not been annexed.

5. That the contents of para 4 of the supple-
mental Counter Affidavit are not correct, hence denied;
It is submitted that the name withvtle,application of
the betitioner, his Character Certificates etc., were

available 'in the respective File of the Respondent

- No.4 as forwarded by the Respondent No. 3, but those

material pépers have been concealed and not disclosed
to the Hon'bls Tribunal. It is further sukbmitted that
no notification had ever been made and the alleged
action of the respondents is a fraud on justice and
eguity. It is &lso submitted that neither the copy

of the requisition nor that of the fesponse from the
Employmeht Exchange, Pratapgarh, has been filed with

the supplemental counter affidavit to offer comment.

The requisition is stated to be al2-4-1989 and appoinement

order issued on 28-4-1989 in a hasty manner which is
malafide inasmuch as the said §.D.I. (P), Respondent
No. 2 has no jurisdiction for the purpose. It is
further submitted that no notice was ever issued to
anyone, as deposed, either by pasting on Notice Board
or by Registered Fost. It is also submitted that

copy of the advertisement or notice and the original



R

Registration Receipt héve not been annexed because

there is none with the respondents concerned lest

there should have been applications from thevlocal
candidates of Ateha, It is also submitted that the
Réspondent No. 5 has stated in para 2 of his Counter
Affidavit that he came to know of the vacancy through

the beat of drum by Respondents 2 and 4 in the local
market but.the said'Resﬁondents 2 and 4 have nowhere
spoken in their cbuﬁter affidevit about this notification
on the beats of drum, which was, in fact, never done in
Ateha Market, Iﬁ is a fact that thé name of Shyam Bahadur
Singh and his 3 sons finds place in the family ﬁegister

of Kumbhi Aima and not in Ateha as annexed.

6. That the contents of para 6 éf the supplemental
Counter Affidavit grre denied as fake anéd false. Tt is
submitted that no notice was ever issued or pasted on
any Notice Boaré lest other local candidates should

apply as stated above. Respondent No. 5 is not a

local men of Ateha. Copy of his Family Register_is

being filed by him. It is further submitted that the

name of the respondent No. 5 is only on paper and the

‘duty is being performed by the petitioner as he has

not relinquished charge for went of a valid termination

order .

7. That the contents of pera 7 of the supplemental

Counter Affidavit are denied as false and made
arbitrarily. It is submitted that the petitioner is
still at work but his salary has been withheld by

the respondents.

8. ' That the contents of para 8 of the supplemental

cesseassaaad




s

p!

Counter Affidavit are denied as falée. It is
submittedvthat when the petitioner worked for over

8 months as temporary C.P. Chaukidar, there was
nothing to show that he was disinterested in the

job which he is still performing without being paid %x
for it.' There was no necessity to challenge the order
dated 28-4-1989 which was without jurisdiction and

hence a nullity itself.

9. That the contents of para 9 of the supple-
mental Counter Affidavit are denied as false. The
petitioner has still been doing his duty as submitted
above. It is also humbly submitted that the respon-
dents have illegally withheld the salsry of the
applicant for which he has a valid claim. It is
further submitted that the respondents had stopped
payment of salary of the applicantlbeyond 1-5-1989
in any arbitrary manner without any opportunity oxr
termination order after dischesing reasons therefor.
There can be no automatic termination on the basis

of a fake and void order as presumed by respondent

deponent.

It is further submitted that the charge of
the duty has not been transferred to the said
Respondent No.5. The then Respondent No. 3 and tﬁe
Postal Clerk of Ateha were the best persons to state
Ehat the applicant has still been performing his auty
but they both have been transferred to Pratapgarh H;O.
so that they might not speak the truth in favour of
the applicant. The Respondent No. 4 deponent has
purposely made their pre-mature transfers which is
motivated and malafide. It is also submitted that

people of the vicinity are the best proof,

£

0001006
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10. That contents of para 10 of supplemental

-6 -

counter affidavit are denied as incorrect and false.
Although Sri. Erijendra.Kumar was not a necessary
party but in cémpliance of Court's Order he has been
arrayed as a party as Respondent No.5. It is again
submitted that the said S.D.I(P) Respondent No.2 has
no jurisdiction to appoint C.P. Cahukidars and his

order dated 28.4.89 is null and vbid hence inoperative.

11. .That the contents of para 11 of the Supplemental
Counter Affidavit are not accepted, It is submitted
most humbly that the Respondent No.4 deponent was in
the knowledge of the exparte order dated 24.10.89,.
{he copy of which was furnished to his office Wmaer
receipt on 2.811.89. There has deliberatély been

no compliance till'26.6.90, the date of this recall
aprlication. This application has been made after

a gap'of more than 8 months without showing sufficienggfww
The mistake of the counsel is the same as that of the
client or party in as much as no affidavit has béen filed
by Sri. V.K. Chaudhary S.C. for Central Govt. It is.
further submitted that the Respondent No.2 who has been
conducting the state case has also spoken nothing about
this exparte order. The Respondent No.4 deponent

who is in the knowledge of the exparte order dated
24.10.89 since 2.11.89 has not explained the delay of
each day. It was incumbent on him to have explained

the entire period of delay by attributing sufficient
cause, .The copy of the said order wés made over to
Respondent No.3 who sought for orders from respondent
No.4 depondnt th kept silent over the métter. There

has been utter failure on the partd of Opposite Party

and their counsel as fully established, The respondents
‘ "

..f..7/-
o
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are not entitled to clait any relief for recall of

" the Order dated 24.10.89.

S\
M
(MAHADEV YADAV)
Lucknow: . - DEPONE NT

~J\/ | . 'Dated: ')/5’/7}7& 1990.

VERIFICATION

I, Mahadev Yadav, the deponént do herehy
verify that the contents of paragraphs | ﬁ%  11
of the'Rejoinder Affidavit are true to my own personal

knowledge, the contents of paras are.

~ believed to ke true on the basis of records and those

of paras i _ - are believed to be true

; on the basis of legal advice. Wo part of it is falge

and ndthing material has been concealed. So help me God.

LUCKNOW: DATED

-3 [7’ 1990. (MAHADEV YADAV)

DEPORENT

‘ } I identify the deponent who has olgned before me

&\—@WO* f)w \VZ

el

Solemnly affirmed before me this day of
1990 at AM/ PM by the deponent, who has
- been identified by Shri
| I havé sétisfied myself by examining the deponent
that he understands the contents of this affidavit,

which have been read over and explained to him by me.
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IN THE HON'BLE CENTRAL ADMINISTRATIVE TRIRUNAL,ALLAHABAD,

CIRCUIT EBENCH, LUCKNOW.

7"*******%*

M. P M- MSB[‘?@G

Civil Misc. Apnllcutlon No. ~ of 1¢90.

- ON_BEHALF OF

Mahadev Yadav s/o Dwarika Yadav
r/o Village and P.O. Ateha, N

District Pratapgarh.

IN RE:

0.A. No.225 (L) of 1989

FM@, f:m‘i@ -3-0 e FH-

xahaaev Yadav . . . . o Abpllcant

=y

Vs

Union of India & Others . . . . Respondents

fblLéQ~t%;nﬂru741 To

g _3 jz;jﬂmf

' The Hon'ble Vice-Chairman and his_ofher

I",v - . - N 3
Vi'eA"" companion members of the aforesaid Tribunmal.

[ 3 |
“‘“‘Qf‘ ﬁ‘( ”/fa‘?‘«c b, The humble application on behalf of the

abovenamaed applicant most respectfully showeth as under:-

1. That the,abovenamed applicant has filed an
application seeking relief that his peaceful performance
of duty of C.P. Chaukidar at his locd Fost Office Ateha
is being disturbed by the respondents by a fake and
illegal_appointment of one Brijendra Kumar Singh, s/o

'Shri Shyam Bahadur Singh, Postman of Ateha, r/o viilage

.........2
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Pure
Kumbhi Aima, Rex8x@ffkux/Bansa, District Pratapgarh.

‘They béth have falsely shown themselves to be resident

of village Ateha proper on the basis of a false certi-
ficate from the Gram Pradhan as there is a requisite
condition that the C.P. Chaukidar should be pereferably

a local man.

2. That to achieve the aim they both have

fraudulently have shown their permanent sx residence

at Ateha proper.

3. : That to rebut their contention and tq prove x¥
that Shri Shyam Bahadur Singh is a resident of Pure
Bansa hamlet of Kumbhi Aima, it is necessary in the
interest of justice to summon the Service Book of

Shri Shyam Bahadur Singh, Postman, father of the
respondent No. 5, which must contain ihe correct
particulars of permanent residential address ofwthe

person concerned.

4, ‘That the s&id Service Book of Shri Shyam
Bahadur Singh is maintained by the Post Master of

Pratapgarh and it must be available with him.

PRAYER

It is, therefbre, most respectfully prayed e
that this Hon'ble Tribunal may graciously be pleased
to direct Respondent No. 4, Senior Superintendent of
Post COffices of Pratapgarh/to.produce the Service Book
of Shri‘Shyam Bahadur Singh, Fostman of Ateha before
this Hon'ble Tribunal with a certifieé: copy of its

1st page otherwise the applicant would suffer a grave

irreparable loss, | | 'thﬂfﬁi
. . /‘/7/‘/5,/\
- Ol >5T7
Dated ﬂ_g(7] 1990. (s.B. Mishra) - :
LA Counsel for the applicant

LUCKNGY .
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IN THE HON'ELE CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD
CIRCUIT BENCH, LUCKNOW.

e : . AFFIDAVIT

On behalf of -

Mahadev Yadav, aged about 25 years

s/o Shri bDwarika Yadav r/o.Village

and Post Office Ateha, distt. Pratapgarh,
‘ C. P. Chaukidar of Ateha Post Office

*Ahkhdhhhrddhk

IN RE

0.A, No. 225 (L) of 1989

Mahadev Yada¥y cmememamimeme=.=,=~, Applicant

Vs

A

_Uw | Union of India and others ,-,~.~, Opposite Parties

I, the abovenamed deponent, do hereby

sclemnly affirm and state om oath as under:-

1. That the deponent is C.P. Chaukidar Aipplicant
in the abovenoted case and as such, he is fully aware

of the facts and circumstances of the case.

~

2. | That the respondent No. 5, Shri Brijendra Kumar
Singh deponent son of Shri Shyam Eahadur Singh, Postman
of Ateha has stated that he and father both are residents
of Ateha proper which fact is wholly incorrect and false

a@s they are residents of village Pure Bansa, hamlet of

S N ‘ i .
§1éﬁé¥ﬂ Kumbhi Aima olstrlct Pratapgarh some 10 ng.axwaY‘from Ateha

..00.‘02



-2 - ML?
3. That the said opposite party No. 5 has duped

the. other respondents and obtaihed a fake md illegal

appointment order by practising'fraud stating that he

- 1s a resident of Ateha and the respondent No., 2 issued
an order without jurisdiction without proper verifica-
tion of particulars and also without any advertisement
just to harass him and disturb the peaceful performénce

of the applicant's duties.

4, That to prove the falsehood of their permanetit
residential address as Shbwn in the application form
filled in by respondent No. 5, itbhas become necessary
in the interest of jﬁstice to call for and summon the

. Service Book of said Shri Shyam Bahadur Singh,rpostman
of Ateha from the custody of Postmaster of Pratapgarh

through the réspondent No. 4 who is the controlling
Postal Authority of Pratapgarh.

5. | That the Service Bodk of the szid Postman must
) 'f contain the correct permanent address of Shri Shyam
y- 3 Bahady r Singh, Postman which will be sufficient to rebut
| the contention that he and his son are not reéidents

of Ateha proper.

6. v That there is pr1mafac1es gg:;be-c;se eno

o -

the balance of convenience restg with the chlICLnt

~deponent . : 3T??F22¥

f (Mahadev Yadav)
- ... Lucknow; . Deponent

pated 2577 1990.

VERIFICATION

| _ I, the abovenamed deponent, do hereby verify
! @Fk that the contents of paras 1 to 5 of this affidavit are
3#345‘% Afrue to my own knowledge &and those of paras6 are believed
tﬁ@ ﬁﬁpto be true on the basis of legal advice. Nothing has
‘J/ been concealed and no part of this affidavit is false.

gw ~
So help me God. $T§j<§ZW

(MAHADEV YADAV)
Lucknow; _ D :
pated 2.5 | 7J 1990. DE PONE NT
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: _Con-tem‘pt .;appl;‘icat ion No. 42 of 1992
R In ' _,
_ Originhal Application No., 225(L) of 89

. Dated: 14,7,1992

o ' o - Hon bleMr Justlce u.c. Srivastava, V.C.
b o ’ Hon ble Mr K. Obavya, Member (&)
;m\ “. . On the request of coun.~ ,for the
T 3. 7 applicant, the case is adjourned to 18.9. 92

e S e - 'for order%/ ' ; V
ol AN B o v.C.
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29/1/93

(tok)

A
Misc. Appl. No.42/92
',in
C.C.P. No.42/92
in
0. A, No.225 (L)/89

Hon.Mr.Justice U.C.Srivastava, Vv.C.
Hon.Mr. K. Obayya, A.M. '

On the complaint of the applicant
in his contempt petition that the
orders of this Tribunal have not beenw
cogplied with, notices were issued
to the respondents, The non-compléince
complained is that the Sgnior Supdnt.
is to make a fresh énquiry within a
pariod of 3 months to find out as te whether
the applicant is a resident of the same
Village or of another village. 1In case
the applicant is a reéident of the said
village, Shri Brijendra Kumar can be
shifted to another Village, and the
applicant shall be given preference and
priéfity forr appointgent. |

From the counter affidavit filed to-day
alongwith two documents it appears that
Mahadeo Yvadav (applicant) has been given
the appointment and he has also joined
the services. shri Dubey, learned
Counsel for the applicanf states that it is
in correct. 1In case it is not correct
he can always move an application. But
@s the document 4is complete by affidavit
etc. it is difficult to re ject the plea

.made%Fhe respondents. Even if the compliance

is made late, no contempt subsists and

as such centemptris consighed and the notices
are discharged,

AM. o | v.c.
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In the Central Adninistrative Tribunal at Allahgbad,

Circuit Bench , lLucknow .

P g
Misc. Application No. - of 1992..

lore;

O.A. No. 225 of 1989(L)of Pratapgarh.

Mahadeo Yadav... W #Applicant

Versus
Shri Ram Karan Mishra, the then Sr.Supdt.
of Post Offices of Pratapgarh Division

- and other... cos Opp; Parties.
I ND EX
Sl.No. Particulars i Pages
From To
1. Application | R to )
2. Affidavit g - Iu
3 Judgnent dated 31|42 | I -0y
4, ?ower of Counsel ' \<

Lucknow tDate d :

| @/0 ~§ - ,1992.. (Shailendra Mishra )
, Advocate,
Counsel for Applicant .
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IN THE CENTRAL ADMINISTRATIVE TRTBUNAL

CIRCUIT BENDH :LUCKNOW,

4

Misc, Application No. ™M 7 of 1992 of Prata q?ﬁﬁhmﬂ

-

IN

Mahadeo Yadava o

Versus

Union of India & 4 others ..

In re:

" OJA. No. 225 of 1989(L} of Pratapgarhkg,uofkuxmtb r

Lhenaral Administrativ

Gircuit Bench, Luckaow -’\
Pate of Filing - 2 Q\ b \q

?:‘ . —_——

> 1<
Poputy chutrar(ll
Applicant

Respondents,

Mahadeo Yadava, aged about 27 vears, S/o Dwarka Yadava,
R/o Village and Post Atheha, Tehsil Lalganj, District
Pratapgarh Oudéh contingency paid Chowkidar of Atheha

Fost Office, Pratapgarh,

vVersus
1, Shri Ram Karan Mishra, the then
Offices of Pratapgarh Division:

Petitiorer,

g skl

sr., Supdt, of Post

2, Shri R,D, Pandey, the then &Sub-Divisional Inspector
of pPost 0ffices of Kunda Sub-Division and now Complaint

Insgpector, Pratapgarh,

BRIEFFACTS OF THE CASEs

Contemner Respondents;

Shri R,D, Pandey, the then Sub-Divisional Inspector of
Post Offices of Pratapgarh North Sub-Division forced the
regular contingency paid Chowkidar - Sri Bhagwan to cease
work of guarding the Post O0ffice over night but he did not

[ .
. ) amake arrangement for his substitute,
j7§ould not be left unguarded at night as such the Sub-

The Post Office

Postmaster of Atheha Post Office made a telephonic refer-
ence to Ram Karan Mishra, the then Sr, Suverintendent of

1 %—suitable local man for the purpose,

Post Offices of Pratapgarh, who directed him to engage a

The said Sub-Postmaster

Contd. & '2‘
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the pumose. The said Sub Postmaster employed the
petitioner on 15 88 after obtaining local charactér
verification certificate. The Sub Postmaster of Atheha
forvarded this certificate to the Sr.Supdt.of Posts
of Pratapgarh.along with hié compliance report.It is
~a fact that the appointing authority of contingency
paid Staff is the Sr.Supdt.of Post Offices in
Pratapgarh District.The S.D.I.(P) of Pratapgarh
North has no power and jﬁrisdictioza to make appointment:
of Contingency paid Staff in view of Govt.order in
persuance of the Supréme Courtts judgment @ated |
5-2-86.This Hon'ble Trib;.fmal h;';aud made eﬁi/nterim order
on 24~ 10-89 forﬂpayment of 2 months salary for May 89
and June 89 but the respondent no.2 did not pay it in
Compliance with the saig ord@r.After_ expiry of the
stipulated period the respondent No.3% anpointed |
reSpondent no.2 who was e fri end of the said §.D.I (P)
Sri H ”‘t,D.Parloey arrayed as respondent no.2 ir; the Ow.A.
and had no pover to appoiht a C.P.Chowkic?ar. This power
is VeSLed in the Sr.Supdt.of Post Offices of Pratapgarh,
The $.D.1.(P) Kunda was not a person of out side,the
circle as desired by the Pon'ble Court. He ¢id not
record any evmence offerrec: by the petitioner saying
thet he would record the statement of the Gram Pradhan
only. This shows that the said SeD.T.(P) Sri Srikailash
would not give a fair enquiry report .in"the mat{er.
The respondents have not fumished a copy of the
enquiry report to enable the petitioner to offer
comments thereon. The respondent No.i has not complied
with the (}ourt's order that if they des Slre to keep
Sri Brl,]endra. Kumar Sinph in service, they should shift
him to another Village. The sald respondent no.q aid

not remove Said Brijendra Kumar Singh whose appointment

Wwas ordered by an 0fficer having no power o:f
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 jurisdlction for meking the said appointment order,
_ | .The S‘.D.I.(P) respondent "No.2 in the O.A.Sbated that
L no names w'er‘é sponsored b'yv‘ghe ‘employmen% exChange as
such he made advertiSement at the beat of Drum on
bat 12-4-89 in the market of Atheha which was heard only
by Sri Brijendra Kumar Siflgh résiding in the Village
of Kumbbi Aima at a distance of 10 Kms. It was further
stated in the C.A.that a notice was also exhibited
on the notice Board of Atheha P.0. where the.
petitioner was on duty.According t9 said Inspector
of Posts respondent No.2 the proclamation was made
at the beat of Drum on 12-489 ang appointment was
(g | | ordered on 28-4~89 on the simgle application of
| ~ Brijendra Kumar Singh §/0 Shyam Bahadur Singh
Postman of Atheha P.0. which was irregular,illegal
an.d ma.laﬁdé. It is a well settled rule of law that
theor'der made by an authority having no pever or
jurisdictlon to make it,is a nullity.In the instant
K) ' case the order of gppointment of Brijendra Kumar Singh.
| was isBued by Sr:iT R.D.P_andey»S.D.I.(P) Respondent no.2
inthe 0.A.who was not competent t‘clbvmaice it.The Power

was actually vested with the Sr.Supdt.of Postis

-
-

conte.mizer respondent No.1 in this petition . The
appbointment of the petitioner was made on the
direction of respondent Sr.Supdt.of Posts of
'Pré.tapgarh ang the same 1s still in existence.

It is a fact that Shyam Bahadur Singh ?ostaa%We%
induced the Gram Pradhen of Atheha to make a forged
entry of Brijendra Kumar S:Lngh in the family Register *
which has now been scored out for fear of legal

action. It is aiso a facts that a C.P.emplovee is not -

a regulér anployee and it did not warrant adopsion
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of a regular prbcedure as done in case of permanent
posktsh.- A copy of the .enqui'ry report has lalso not been
fumizhed to the petitioner. It is apprehended
that Sri Srikeilash €.0.I (P) Kunda has acted under

the influence of resphndents ”2,#, and 5 An the 0.A.

and given his report on points not » : by the

Hon'ble Tribunal. The Inquiry Officer was not
impé,rtial and free from influence as such his report

must be a biased one and unsustainable.

GROUNTS OF CONTIMPT

1. That the contemner respondent No.1 has not
shifted Brijendra Kumar Singh to else where as per
order of the Court datéd 31-1-92 . Copy amnexed.
The order stends disobeyed.

2. That the Inquiry VO’ffiCer’ contemmer respondent
No.2 in this petition has refused to record
evidence on behalf of the pef?iiioner Saying that
he was not to collect evidenée but he wé.s only to
contact Grem Pradhan which was bad ma illegal.

'
3. That the Said Inquiry. in connivance with
r?SpondentS_, has asked the Gram'Pradhan to score

out the forged entry of inclusion of name of

‘Brijendra Kumar Singh in the family Register of

Atheha while all his family members including his
father Shyam Bahadur Singh are still in Village
Panchayat record of Kumbhl Ailma though Shyam Bahadur

Singh was at work at Atheha P.0.ss Postman,
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4. That from the mode of enquiry‘ it appeared that
the said enquiry officer would criticise the judgment
and sponsor a report on points not Mby the
Hon'ble Tribunal which would prejudice the case of

the petitioner.

5e Thaf the enquiry was started wiﬁhout .first shifting
Brijendra Kumar Singh to else where in compliance

with the Court's order as such the ohntemer
respondents \aré guilty of defiance of cou rté

contenpt Imles (CAT) 1986,

6. That the petitioner requested the said Inquiry
Officer to take possession of the copy of requisition
pl&aced on employment exChange of Pratapgarh and that
get exhibited on the Hotice Board of Atheha Post Office
and other Public Offices but he deCIined to do so whict
showed his unfair attitude to the grea’b prejudice

of the petitioner. |

7. That the Said Inquiry Officer did not collect
copies of the applications on record of appointment
file with the Inspector of Post Offices of Pratapgarh
North who illegally ‘appointed Brijendra Kumar Singh
on the solitary application when it was binding on him
to B have Seen if any Drum beating proclamation was
done in Atheha Market. The enquiry report be
presumatly violative of guide lineS given in the

judgment. The Iﬁquiry Officer Respondent No.2 has

contributed to commission of offence under Rules 3

and % of Courts Contempt Rules 1986.



-

a)

b)

c)

)

e)

4 @

6
8. That the contemers have deliberately disobeyed
the Court's orders to make proper enquiry in the matter

and submit report witkdn 3 months as desired by the
Hon'ble Tribunal. |

9. That the petitioner prays for the following reliefs:-

The contemers be suitably punished for non compliance
of Court's order in strict accordance with the

directions glven in the judgment dated 31-1-92.

The order of appoihtmmt of Brijendra Kumar Singh be

decleared as without jurisaiction and hence void.

The application of petition No.0A 225/89 be allowed

 With costs and he should be deemed in serviece without

any break or monetary loss of pay and allowance.

Brijendra Kumar Singh be again directed to be shifted

else where if the Respondents deSire him to retain in

-

S ervice.

Any other reiief considered to be proper in the

interest of justice.

Petitioner.
(Mahadeo Yadava)
Dat ed- ’6-92.

Ar



»-

VERI FICATION ,

10 O

I, Mahadeo Yadava S/0 Dwarka Yadava aged about

27 yea'r$ C.P .Chovwkidar 'Atheha,l?os t Office do Thereby

verify that contents of all paras -of this petition.

are tme to my knowledge and that have not suppressed

any material fact.

Dat ed /&(—6-9 2.

b

Petlitioner,
\

e &

( ¥Mahadeo Yadava)

Signature of the Advocate.
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Misc, Application No, " of 1992 of PRATAPGARH
DISTRICT

In

0.2, No, 225/1989 of Pratapgarh

Mahadeo Yadava .e - Applicant
Vs,
Union of India & 4 others .. Respondent s

In re:

Mahadeo Yadav, aged about 27 years, sonotf Dwarka Yadava

R/o Aatheha, Tehsil Lalganj, District Pratapgarh

e Petitioner

ve. gt -
' Q,251f(l'
1, Shri Ram Karan Mishra, the then Senior Superintendent
n

of Post 0ffices of Pratapgarh;

2, shri R, D, Pandey, the then‘Sub-divisional Ingpector
of post Offices of Kunda, and now Complaint Inspector,
Pratapgarh,

.+ Both Contemner Respondents

AFFIDAVIT

I, Mahadeo Yadav, the above named deponent, do

hereby solemnly affirm and state on oath as under :-

1, .. That I am the petitioner in the above noted

~case as such, I am fully acquainted with the

facts and circumstances of the case, \

W
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That I was appointed as contingency paid
Chowkidar to guard the Post office of Atheha
over night §n 15-9-1988, when the previously
a?pointed Chowkidar - Sri Bhagwan was forbidden
from performance of his duty by Sri R.D, Pandey,
Inspector of Post Offices of pratapgarh North
Sub-division, without any alternative arrange-

ment to carry on work vice Bhagwan,

‘That the appointment was made by the Sub-Post
Master of Atheha Post office with the approval
of the Sr, Supdt, of Post Offices of Pratapgarh

division, who was the competent authority for
the purpose,

That as the appointment was made on the oral
approval of the competent authority,it did
not object to the arrangement when that autho-

rity visited Atheha P,0, in June and July, 1989,

That in the attendance register of the office,
the petitioner was marked (preéehty which was
accepted to bé satisfactory as per remarks in
that register by Sr. Supdt. of Post offices of

Pratapgarh done under his dated signature,

That on the basis of continuous performance

of the petitioner, this Hon!ble Tribunal had

ordered payment of 2 months*' salary to him on

ﬂ“?4-10-1989, which order was also not complied

Qith nor the said s,D,I, (P) - Sri R,D, Pandey
made gny-request for recall of that order in

m}‘ﬁis Coloo | .
e

00036
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9,

10.

11,

RV,

—3-

That the said s,D,I, (P} - Sri R,D, Pandey

knew it fully well that he was not the competent
autﬁority to émplg& C.P. staff but still exceeded
his limit and appointed Bri jendra Kumar Singh to
the post which action wasvmalafidé and arbitfary°
The petitioner was not given preference as being

lo¢al and working at the post,

That the appointment of the said Brijendra Kumar

'Singh is without jurisdiction hence a nullity

as a well settled principle of Law, It is based

on forged Panchayat records,

- That the so=-called order of appointment of Sri

Brijendra Kumar Singh was further bad for forged
proclamation on beat of drum at Atheha and other
formalities stated to have been followed by the

said s,D,I, (P},

That the said s,D,I. (P} kept every thing con-
cealed because he was influenced by the Postman -
Shyam Bahadur Singh to engage his two sons at

the two C,P, Posts of;Chowkidar énd Sweeper at
the same office which was malafide and prejudi-

cial to the interest of the petitioner,

That the respondénts did not consider that
the petitioner was working for more than 7

monthe had gained experience which has been




brused aside by saying that he did not apply
for the post as he did not like to work which

was wholly falsé.

12, That the said respondents did every thing
secret in the intérest of providing job
to'two‘un-employed sons of shyam Bahadﬁr

.Singh, Pogtman in the same Office, It is
further stated that no termination order was
ever issued and served on £he petitioner by
any respondent as’they knew well that their

action would be illegal and arbitrary,

13, That the contemner No, 2 had been directed
by Senior Superintendent of rost O0ffices to
ignore evidence on behalf of the petitioner
in order to save the gkin of the said sri
R,D, Pandey, who has acted illegally through-
out and this‘is the reason_why the enquiry

report has not been disclosed to the petitioner,
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14, That for the above reason the enguiry has been

viciated in as much as the Inquiry ¢fficer was

not a person out side the circle and also that

the respon‘dent contemner No@ ? has allowed him
to continue-at the post in utter disregard of

the ord@“r‘s of this ‘Hon! ble Court which amounts
to con'éénpt of Court unoer the dforesald Rules

P
(»..g-,

of 1986 ard the same warrants punishment,
De p onen t

S . .-
patea: 30 £F . QM

ﬁ “. ( MAHADEO YADAVA )

:3? Wy - ‘t, j,&?

K

VERIF 1 Car TON

I, Mahadeo Yadva, the déponent above named,
do hereby solemnly affirm and verify that the con-
| tents of paras 1 to 13 of thi"s Affidavit are true
’ " to my knowledge and those of para 14 on the legal

adviceﬁhich I believe tio be true,
: Nothing has been concealed and nothing is false,

So, help me God,

pPlace of Ve rlflcat\ion
Qwﬁ" b

_Compound of se&QctU
(¥
rate Court, &p&@g@%

"DEPONENT
N

( MAMADEO YADVA )

Dated: 30 {?L .
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. 7, Sl aLUTISTINTT OE T BULAL, CLANLT LEnen Lacirin,
Wedvtiation A, He, 220 o 1eie
Fahardeo Yoday ves oo oo iy leant,
Versug
Unien of Indis and Gthers ., e +s. Respingdents,
b ——
Lo Hon, Lr, Jystice U.,C, Srivastave, v,C.
f Lentble Ba, Ao, Gorthi, 7. {aa)
[ ,
‘).V U By Mo, Ly, Justice UG, Siivastiava,V.C,)
The applicant viag appeinted as Contincency Fgid
" ' Chovkidur on 17,6.108¢ to guare the " Ateha Post Uffice, District
|5 ’
! Fratepcarh, wlthouch no written oréer wes civen to the
; al:plican‘t, I the menth of Fay, 1650 the giplicent came
Lo bnee that some Brijendras Fumar Sdnch s bedne gppoin ted
! and ultimstely the said respondent vas appoinied,
s 2, The rricvance of the app licant is that the
. ,.,‘T;;\ dpplicant. is the resident of the cald villace and hewe 4
AR ’
Y s \\‘-'Orked more than 7 months on the said st and there
{“ o5 nothing acdinst him and he hevine been &lso appointed
o } . . . , C
j’/'ir» gecordance with the deoportuental ciicular vhileh provides
- ,"-'/;//':’tl"..:.t 8 person shunld ke from the rosident of'the,same
.-‘ '.“\\‘ 1/ s . . 0 . .
\,.f’/ villice. The g licant vas  qrbg trarildy custed i his
manner to sccunmodste . the said Erijendrs tumar Singh
by the respomdents, ond the fother © e sgid Brijendra
R Rurmar Sinch is 3lso postmen in this circle,
i 3. Tne respondents have refuted the claim of the s
8pp-licant and have contended & pending y recular gipolntnent,
- ! the ap, Ticant v af ) vinted  hut vihensthe jecy Yirp g pointmerit
N | . U .
. ves made, the said Priiendre ¥urar Sinch vas selecied, From
the cumier (ldavit, U dws not g ea Lhal the gy Heunt
‘ vetoalso clven an oy urtunity to participets in the ssid
‘ . . . N ’ s " 3 vt SRy v o
, . 5 selecticn, Accordine to the respandentis, the ¢:sid Brijendra




e

walpreference  and his case oucht 10 have considered,

.

| .p{*‘ ’7

.

Fumar Sinch vus slse resident of the same villice and
they hove illed certain documents in this behalf, While

the applicent has clsc filed score documents that he was

not resident ¢f that village but vwas resident uf one villace

“fhunbhi‘, The seid dociments creait doubis that ihe spid

brifendra kumar Singh may nol be Lhe resident uf thds

villiee, ubvicusly; he vat resident of one villsge Fumbhi,

tbvicusly, it wes wilhin the jurisdictiva to appuint &

recular Chegw-kider but when the applicent vas viarking

‘the ssid pest and undUubeedly, he wat the resident of i{ne

sane villaire, an opportunity should hove besn aiforded
te him but thiat waes not done, Tugh, the applicant con.

nol cledm any right to the said post but in vier of the

) . . ™ o . .
ja, Accordingly, as in cose te enyuiry needed, the

‘enguiry ,throuch a sub-ordinste who may not be postes in

that circle)\."ithin a period of 3 months to find out zs

whether,in fact, the applicant iv o resident of the sgme

villuce and Lhe ssid irdjoendra Fuanar Singl v resident of

ancther villace, andu‘i'{g"",t‘le dej.artnent decides to keep
the said Brijendra Kumar Sinch's service then they cun

shift Brijendra Jumer 3ing¢h tu encther villéce and cive
o - " -4 pes

2reference and priority to the gpplicant for the appointment
F I b [ 19t

tu the post Of sald Chawkider in  the said circle, The
aplication is disposed of with the above terms. Farties

te heor thedr v costs, : /

.

-y

Deted: 31,1,1002
{n.u,)
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foct that he vigs resident of the saue villuce, he wet Civen
i

senior Superintendet Fost Uffice is diracted to make a fresh
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