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R~gistr-tien 0,A, N0, 18 ~f 1909 (L)

Mircthi L-1 Guot- ~nd Cth'rs .,... A97lic-nts
Vrraus
Union of Indi~ & CERTDS 4eveese ROUSOCNA~nts

Hen Mr,Justice Krmleshuer N-th, V,o,

(By H-n,Mr,Justic~ K,N~th. ,,C, )

This r9alic-ticn und-r S~cti-n “9 «f th-
Pdministr-tiy~ Tribun-ls Act, “9°7F% is for N-lripn
th-t -p ~mopdésat n-d-

$ rvicms (Rrqulrtion of tr~nicrity) Rulos, 1977 by

nrtific~ticr d-t~d 10,1.0P crnt-in~d ir Annexunc.P, 4

t~ this nrtitien i6  ipsyffici-nt, ~rbitr~ry ~nd

virl-tiy~ f fptigl-
-nd for is

1 ~nd 7 t~ further ~m-nd th~s- rules by rd ina -

- Hyul-

~f tho artitirn,

-~y

” o 0nn ~f the srurces ~f r-cruit--nt - th-

Ingi-n Pdninistr~tiv~ S-~rvicee{f~r sh~rt IAS) ir

Z(°Y in trome ~f en- runec-stsd in cere 7,02

in thr Indi~n Acministr-tivy-

4 of the Crnstituticon =f Indi-

T

cur ~f grnertuenticl dirrctien £t s~ Pa~nes

vie

‘erarticn frem officers of U,P, Civfl Sordic v (E€x puniy

Ar~nch', Th~ ~»~lic~nts -~
r-ryic~ ~nd ep cremeted te the I,R,5, ke fors
2rnu-ty, 077, It

ves netinod in grupen ~F £

th=t th~ ~P*igern bhlrnaino te the diffap nt SE-+ -

s~ni- r ~fFfig~rs ~f th-t



0

Apem~ti~n t- the I,A,5, This i~s ~ran-sed £ “

d~n- by mr-ns ~f -n ~ncndacnt te RuLe (7MY ~F

the 1,8,5,{(R-~oulsticn of Scnicrity) Rul~s, *0F7 -hich

de~1t vith d-tormining th- y-~t ~f ~ll-~t~ rt t- tnh-

~remrten ~fFicrrs., It u-~s suogrstod thet Hil- the

y~ar ~f ~ll-tm-nt m~y bo c-lcul~t-d initi-lly -cc-rdino

t~ th- ~xistipo rulus, th~ ~r~~ns-1 u4s th-t th Fipsh
40
[

y=~rs of th~ s~rvict m-~v b~ rxcluded -nd f-p th-

b-l1-ner ~f th- srrvic~ ~n rdditi-r-1 yrioht-eo~ ~inht

h~ niv-n »t the prrte ~f rne y~pr Prr gurry t - v

three ~f eecryice subscct tr » eciline (f iy y -7,

APt~r consulteticn vith th- v-rirus Strtc O-vir th- sryt,
~f Indir ultirm-t-ly c~mr ~ut - ith th~ [,8,5,

(R-oul-tirr of Sonirrity’ first -n-ndr-gnt Rules, 19°°7

Artificd ~nd med~ ~Ffretiv- Pr-m 17,1, E6Ce Apnrxurr_An,/

ie ~» groy ~f thee- s~mepdmonk rul-s, Existino Rul~ 270
fii' cf th- rul~s ~f 1987 u~¢ sybatituyt~d by -~ nd-c

rul~ vhich rrryided f-r three thines, In el-usr [~

omimht~or ~f f-ur yo-rs u-r tr bo niy-n fer 17 yo-Ts

¢ rvico r~ndrr-d in the St-te Ciyil Srrviec~, lU'nd--

cl-uc- (b‘ furth-r ~ightra~ ~f ~p y-ep F-1 -y ry
thrr ¢ y-rra ~f s-rvier r-nd-r~d in th- 3t-t- Ciyil

C-pyic: in ~dditi~n te *2 y--ryg ~frr~s-id v "prvid-d

fer sybi-ct tr » mexirun - ioht=e~ fop fiy- vo-ro,

Cl-ve- (c' 1-7d dr—:n th~t «inahteor urdsr e’ ve- (b

~ild b g-leul~t-d nith ~f7 ¢t fr-~ th» y- -r ‘n

=ch
th ~fPigep =g ~~rming-d £~ th T, S, N opryfes e
th~ f~1laipe t-rmg o ~e ~ddod £ Fhe emred o emed
Ppeyfdad khot it eha]l]l met o booape Sl o

y=-t ~f =lletment c-nlior o Ehes ghroyeoo o
_‘_1.1,,.;..,..!..:. - i.""!"‘”ﬂ o ~An ..Fp:cﬂr f”'“:’”“ 4

pite wmb e logt lfet ar oo osiep 0o #n
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; rvic noEhe hepds - @ el ton o loen TR
J
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Civil S~rvic~s ef this c~untry h~d t~ und T~ yrrying

l1~ngth ¢f r-~rvice in th~ 8t~t~ S~ryicrs b-¥F-p~ th-y

w~r~ ~ctu~lly ~>rrmet-~d t- the I, ", 5, This our-ti-n

v~rind frem £ te 28 yo-rsn itk the porult th-t theso

~ffic ps vh~ oor~ ~remect-d ~fEr l-ng s-rvic~  orrT

st ~ dir~dy-~ntep~ in th~ m~ttrp «f thip e

with ~th~rs ~nd u~r~ n-t ~hl“;if-m
~f th~ I,8,5, hefrre th firp

n~t Su~r Tim~ Sc-1l~

su~~renru-tirn, Th~ U, 0, Civil 8 rvic~r (Ex-cuiiy

h-s ~n ~sc-ci~tirn ~F th ~ffic s f
~~~lig-nt VM~,1 ‘~e th~ Prsidert,  Anm-xuco-

p~ormeopt-ti-m d-bod c3,%,74 hy the feregi~tion

t- +h- A-yt, ~Ff Trdf~ fn th Minfetry o f Heo AFf-dipe
~n ~ purh p ~f ~ints fer increwmeent o Che e-pyie-
Uy FoCvil S pvicr

crneiiti~ne ~f £th- ~ffigcrre - f Lh~

(Ex~cutiv~ Ar-nch', Th~ m-tt-r <=5 ~x-nin-d ~t
diff-r-nt 1l v-ls -f th~ G~vt, -nd uvlti~-*~ly by
Appn~xur--A,” d~t-d 9,7, th~ f~yt, ~f Indi~ s~unht

f~r th- npinian cf =11 8t£-t- S-yrprnr-nte, It ¢

~~int d cut by th- S-vt. rf Indi- th-t die--rity

in 13ff~r~nt St~t~s in th- dur~tisn ~F e-pyic~ -°Ff
~FFig- !
jma~di-t-ly h~fore ~renctien t- th- 105 y-ryinn fro-

0ot 20 v -r% w~s c~using frustr-~ti-p t- th~ ~fFffic

“t-t-s inceruch -~ thry

n~t th Su~vp Tim~ Sl = frp ey - ororre b fop T4

e eeat= thot - Hiph B~ p Croomitt - oomreihes -

f~p *he mp--er grnefd-pre ore smppte T el ek
ok

-f W pul-g ~f eopiopity £~ pemeeng -t

E L

in th~ St-t» Civil S~rviecrs (Ex cutiy- 3r-negh’

e o~k oty ki e
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~peamticon k- the T,A,8, Thie

-t

Cm~

~

papeger B b

den~ by m=-ns =f -n ~mcndnont te RuUAe (T (LY oF

thr 1,8.8,(}~cul-ticn of Senicrity) Rules, “0°7 vnich

de~1t with d-~terminino th- y--r ~f ~1ll-t-pt t- thr

~remrtes ~fFfigr s, It u-s

o

sugarcted fthet wile the

y~rr ~f ~ll-tm nt m-~y bn c-lcul-t-d inti-lly -ccrrginn

tr th~ ~xistino rulcs, th-
y=~rs ~f th~ a-ryicr =-v

b~l-ncr rf th- s~rvic-~

Hrr-ﬂo-j:x_'-l e th-+
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~ycludnd
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-

lald!

h~ niy~n ~t th~ prtr ~f ~nec yo~r frr ouory
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"Pt-r c-nsulteticn ith t.- y-rirus Strte G-vkr th-

~ith th- [,8.5,

th firet

f-p th-

~n rdditi-pr~1 qyrioht o~ ~iaht
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(R-pul-tirp ~f &~ni~rity’ first -m-nd-cnt Rul~s, 1077

netificd ~nd med- o PPectiv-
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b

4

fute
=N

tulr hich r~rrvid-d f-r thr-o thinna,

~vipht~p- f frur yo-rs v-r tr b niyrn for 17 vy

fr-r

~f th- rul-~s ~f 1987 wu~g

2
3

crry ~f thes- =moprlmont polee,

Tl L0

fpnexupr_n,/

Existine Rul- Z/7

nubstityt~d by ~~-nd-d

e rvict rondrrd n the St-te C'vil Srrvier,

cl-uc~ (b’ furth-r

thp e y-rres ~f s-rvice r-nd-r-d

C~pryic: in ~dditi-n te *2 y~-rs

Frr crthi-ct tr o mexinum v ipht-n-

Cl-uee (c) 1-id d~p th-t

~uld b~ g~leul~t-d ith -ff et fr-= thy

Fh= ~€Figmp =5 anrmint-d t-

th-

the F-1lmine t-pmg e mddod k-
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S Th~ ~ff~ct ~f th- ~m ndn-nt g t-

~rryide

f~r ~ minimum urinhtror ~f four yr-rs ond -~ <oxinum

veicht=n~ ~f Aipn~ y-~rs f-r drt-reininn th- v

~ll-tment, it 9o0s with opk coyire thet uaicht-no g

RS Nl i

y=~r »f rll~tment PFF~%E§ s* ni-rity ~f th- -ffic-rs,

ll:.

thr ~mending rul~  wers prd~ -nnlicebl- uith

"7 et from
17.,1.,C0 by Annexurc-A,4, th- bon it th-p: f -5 n-t
~y~ilrble t~ the ~f ig~rs ~f th~- U,P, Civil S5 rvic-
(Ex~cutivn Br-nch’ vhe hrd ~lr-~dy h-'n prov-tog b oo

10,1.F8, It ig o-id th-t th~ orivv-ne~ ~f th-

Th- cri-v~ncr ~® th~ ~-~nlic-nkE is th-t si

ne:s

~fFic: Tn

shich u~s s-~ucht t=~ b~ rrdr-se~d by th~ ~m-pdr-pt -nd

f~r shich th~ ~~licy drecisi:rn het! b rp teken ~fter
th~ ~dvic~ ~f th~ Hinh Prur C-omitt-c did n~t -¢c¢

te the ~Pfic'Ta ur~ h-d -lr-:dy b ~n ~reactrd b Propo

Tu-

10,1,E88 »nd th rf~r- ths e~mrndm~nt f-ils te c-rry ~ut

th- ~urses- vhich -2 srught - br ~chirvsd,

F~t *hie

ML

r-~s~n, rccordinn t= the nnnlic-nte, the ~meondrent i
insyffici~nt ~nd ~rbitr~ry within th- ~~-ning -f

article 14 of th: C-opstitutien ~Ff Ind®~ ~pd d-s rvu o

tr bhr furtherr -~m-nd-d,

5. It is thr c~mrn c~s~ of heth thy ~-rti-s

th~t th- ~m-ndrent w-s mead~ uyith ~ yicw te brice p L°

£t~ th~ ~fficrrs ~f the 8@ St-t- Civil Strovic e on
W

~gce~unt ~f th~ diso-~rity ir th- ducs-ti-n of v rvie v

r~rd-rrd by them brfarc thoir ontry in ~@rini;fprd

c~ryiecr, It is fer th-t ~bi-ct th-t -~ rdngrt

dr ~F yr T

gl.r- +

~f ~1lrtm~nt u-~s mnd-~, In the -pdi~-ry

c-uree ~f thineps, it cruld br ~gourrd th-t th T

e

¥

Y
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v~uld urteh thr int-rests ~f ~11 th- ~crg~ry ~h- ope

[&]

inilerly situ~trd ~pd in th-t o ne- brine ¢h hrno it

f th: ~mopd-~nt pot only t~ th-a~ vhs v t- be

)

~remct-d ~fter the d-t~ =f -nf-re~n-nt af th- -~~-ninent
but ~ls: te these uhe h~d b~en aram-t~d 2-p}i-r, Th-
arincig~l l-grl hurdle in th- wry 2f th- r-egn-no-nts, -o

ct~trd in thecir countrr, is th-t -ny r-tr-s~ ctiv-

=arr~tien te th~ ~m~ndm-nt u+-uld hey~ vigl~t-d th-

arevisiens P Scctinn 3(18) ~f the All Irdir S pyices

fct, 1951, Sub Scctirn 1 ~f S-cti-n 2 «f th-t tct
~uth-rig~<s th~ Contrrl Govt, te mrk~ rules for
r-qulrti-n c¢f r~cruitm-nt

i+

~nd c-nditi-re ~f s-rvic-
~f -~ersrns ~nocinted t- en All Indi~ S-ryvice, It is

in oxcreig» ~f th-t ~~u~r th-t the 1,8,5, (Recoul-~ti-n

~f S-nirrity) Rulrg, 197 y~rr fre~m-d ~nd rnfere d
with rffect frem 6,117,287,

It uill b~ neticnd th-t th-

@

~mendm~nt in nu~stisn urs brruoht ~brut uithin 2% m=nth

~f th~ enfererment ~f the rroul-ticn of senicrity
rulrs, The cusstirn is whrth-r Srcticn 3(1A, ~f th-
A1l Indi~ Srrviecrs Act rorlly stende ip thr w-y - F

the r-sannd~nte t~ give offret fraem

t~ 18,1, 88,

s~ drte ori-p

Sub S~ctisn 18 f S-cti-n 3 ~f ALl Indi-

Srrviers Act runs rs folleous -

.

M Thn peurt tr mrke rules crnf-rrd by this
Srctisn ghrll includiﬁgruvr t» give rotree - oty
~ffret frem » drte not ~-rll r th-n th- ¢
of commonermont Af this Act t-

th- Rul's - r
~ny of thrm, but no rotreaocetive

e

[

Fivet sbh-Ml
be given tr ~ny Rule sn rs te 2r-judiei-lly
~ff~ct th- intcrost of ~ny nrre-n t= uhrm such
ruls

g mry be ~nnlicrble, @
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6. Th~ c=sr of th- rre=~ncdrnts is th-t in t-rms

~f th- soecnd Jrrt of this Sub S-ctizxn, it is n-t

nrecible to givr rotrospectiv- fPoct te the -mopdnont

brCﬁﬁs: ¥it or~judic-lly ~ffrcts the intir-ect - P th-
arrsnns ~nocintnd t- the IAS by dirrct reeruitnont®,
Th- ~pplic-nts hr~yr lrid rmphrsis ur-n tho rxﬂrrssi“ﬁ
iths intrrrst ~f ~ny oersen to uhom cuch rule -~y b~
~a0lic-ble® -nd ccntond thot the ~arndoert is not

~anlie-ble teo dirzet roeruits ot ~ll ~nd ie c-nfin- ¢

in its ~nplic-~bility te premctecs o~nly, It will b

immedirtsly neticed th-t ths rul: rmploys Sus Ciffiront

nhr-s 8 in thr ermc cl-us2 nrncly #orcjudiecirlly ~ffoct

~nd "mpry bo -polic~ble®, The concrpt is th-t thrreo

mry be porsans whe ~rt projudicirlly ofPPzetzd by the
rule ond yot ~ps nct the prreens to whon the rulcs

is ropliceble, It will bo immadictsly rcporcci-tcocd thet

in rgspcet of th- Steto Civil Sorvier officcrs whe

~r arcmeted ~fter 18,1,.88, scﬁ: ~f tho dircct r.cruits
rtt becund teo bs precjudicelly #fPficted bocr-ust such
premctess would hrve on yorr of rllotnent pficr to
ths yorr of fllctment cf tho dircct rucruits but it
is nctsrid thrt for thet prcjudico to the dircct

racruits cven tha emonding rulc is inv-lid, Th:oro is
ne deubt thot the ecmendment h~8  beun n~dc only to

cl-usz (ii) cf Rule 3(3) of tho Rugulrticn of Sonicrity

Rulcs, 1987 ond thrt clrusc cpolics toc promote- s -nly

~nd t» none elsc, Tho up shot is th-t  while the

dircet rocruits mey bo projudicrlly ~ffcetad .y the

rmcndnrnt)thny ~rc curtzinly net ths parsens £ when

ths rm-ndmnnt  could b mede ~pplic~bls:, In acd ¢ to



n?n

tmnplcy thc brr contained in Sub Suetion 1A »f Sucticn 3

of tho All Indis Services Act, 1951 beth th: conditizng
nust cooxist; nct only the rul: in quosticn, to yit

the rocnding rulsc befarc us, should projudicislly offoct
0 perscn but it must rlsc rpply to thet porsan, Tho
sveend conditicn being net sppliceble te th: direcct

rucrUits)uc gsg of thz ecpinicn thet the Gavt, is nrt

prccluded by/Scetien 1A cf Sceticn 3 cof th: Act from
h-

giving rotrcepoctive offcet te th: rmonding

ruln of
1988,

.

T The lsernad ccunscl fer the regpendents hres

pl~czd rolipsnce upon o dscicicn of thz Petne Binch cof

this Tribunrl in Rcgistratien 0,A, N2,135 of 1989

Dr,H.K.,Sinhr rnd Qthaors Vs, Union of Indin & Othors

d:cided =n 4,5,90 rnd srys thrt this Tribunel his ~lraorody
held thrt the rule in quostion could not be given -
rutrospoctive o ffuct,

After ootting zut Sub S:ctizn 1A

cf Secticn 3 =f thr All Indie Scrvicrs Ackt, 1951 tho
P-tn~ Bench ¢f this Tribunel zbs:irtvrd in por- 14 =f
the judgrmont s frllcus

¥ It will thus b szun thet thy Contre~l Govt, 's

pocuar to nrko rulus retrospretively ore fottored
by ths provisions of Sub Soeticn 18 oFf th: Act
which rllcus nc pcucr to tho Govt, to gives
rctrospective offeect which projudiciclly oFfF

rcty
the intorzst of rcny pecrscn to whom such rule nry
be ecpplicisble, If th: ~mendod rulcs -~r given
rctrospretive cffoct it will hrvs cdvizoe: PP et

cn the scnicrity of dircect rocruits, Th: C-ntr-l

Grvt, c-nnut give retrospretive offect to thron
rulcs, end if sny such ruls is givon rrtrosncetive

offoet, it will be ulter vires the Aet und-r uhich

th: rulss hrve beon Premod, ThorofoPe no

rctrospective offect c~n bz given to the -mondad

‘%a/ rul:¥,



B, - It is clanr Prom thesco chsarvrti-ns th-t the
cxprassicn "any porscn tc whom such ruls ary be

Sreticn 3 ¢f
rpplicebls® in Sub Saction 1A cf/All Indis Survices
Act, 1951 urs n2t consid=rod Q:Jintnror:tﬁd by the
P~tn~ Bonch, With rnspoct}uc mey sy th<t th: B8oneh
uns impreossed by tho Pact thet rmcnded rule weuld
rdvorsely offact tha sanicrity of dirsct racruitss but
th~t -~nsucrcd only cne ¢f the tuo conditizns sot cut
in Sub Sucticn 1R of Socticn 3 of thn All Indis S=rviccg
Act, T= cur mind, the procjudice to th: dircet rocruits
¢otg nst stend in tho uey of giving rotrespoctivs - ffoct
te the emonding ruls uhich is r~pplic-bl:s sxclusiv:ly

tz the prometces end doos net apply teo rny dircet
rccrui%#.
ho

9. flecrecvor, it is ~lsn well scttled thet »~ ruls
which morsly ~ffects ths chrnce =f premcticn of o

perscn does not affrct rny right, 1In this ccnnectizn, e
mey rofst ts r deocisizn of ths Hent'ble Suprone Churt in

ths crsz =f Unicn of Indis ond Oth-ors Vs, Dr,S,Krishnormupth:

—_—

cnd_cthers (1989 )4 SCC 689, Cort-~in Emcrg:ncy Commission

Officcrs cnd Shert Scrrvice Commissicned OfFicars of the
Armud Ferens werc roeruitsd in 1969 to the Irdien Polic-
Si:rvicz zr Irdion ?c csts Scrvico which ~lrocdy

hrd scvar-l cfficcrs promcted from the St-to Civil & rvic-,
L-toren, by rmondment cof thz Indinn Polic: o rviens
(Rugulrticn of Scnicrity) Rulcs, 1954 ~nd Indli-n For oie
Szrvics (Roguletisn ¢f Scnicrity) Rulss, 1268 u:ight-o~

4r3 given o ths Compmissicneod QfPicnrs r-cruit~:! t- £h-



Inti~n Pclice Scrvies/Indisn Ferists Sarvies fur their
~rmy survicc by which thoy wire rssigned Byn-rg of
~lletment® corlicr then the yerrs -~scigned to the
pr:nctes officers, Tho prometec ~fPficors =fF the
IPS/IFS chrllunged the emondmint giving waight-gz -nd
=scigning yorrs of ~llotment on the groumd th-t thoy
projudicinlly ~ffcectod the intorosts of thg promcteon
nfficers within thes mcaning 2f Sub Scetizn 1A =F
Scction 3 of All Indin Scrviccs Act, 1951 intracucnd
ints thet Act by the =~mcnding Act cf 1975, Theo
innugncd smondments had been meds pricr tc the 1975
mzndnent cf the Act cf 1951, Aftcr holding th-t the
1975 rmcndncnt of the ALl Indir Sorviccs Act, 1951
roplicd clsc to tho pricr impugned =mundments in thos ruls:
the Supremo Court ~ddreossed themsolves in peores 15 oned
16 t= tho promotocs teontonticon thet the impugned rulss
projudicrlly affzcted their vested intorcsts or rights,
It urs hﬁld in prre 16 rs follcus $-

" This ccntcnticn.dces nct ot ~1l1 impress us,

Theo rcspendcnfs hrve bocn givon « p-rticulsr
sonicrity in ~cczrdenco with tho relovept rulos,
The scnicrity of tho rospendents is nct trkzn
rury cr intsrfored with by the impugnoﬂ rul:g,
The yorr of rllotmont =f the rospondonts remreing
ths s~mc rnd is not rltorcd to their prajudic-,
The impugnsd rulcs cnly previde for giving uw:inht-.
-gs te tho ECOS ~nd SSCOS for thoir p-st sorvic—-
in the rrmy during the emcrgancy parizd encd

thoir yerr of ollotment will ba drtarminad in
~ccordnrnco with thz impugnad rulss®,

10, Dcrling with ths promectosst continticn thrt
th2 gr-nt =2f yo r =of rllctment by impugnzd rulc m-dn
the promotacs junicr to tho ECOS ctec s» th-t thodr

ch-nec g +f oremsticn wurs sorisusly -~ffucted!, tho
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Suprcme Caurt held

M . eee.Even rssuming th-t the scnizrity o¢f the
rosponrdonts or their choness of orenntion
~rc »fPfcetad by impugned rulce, suruly it
c-nneot be snid thr-t tharo hrs boon - controvona
-tizn cf the fundemental rights of the
rospendents, Nebody hes ~ fundonont-1 right to
o prrticulsr soninrity or tc ~ny ch-~nco cf
aromaticn, It is nat thz crsu of tho rospond-nts
thet bcc~uss cf the impugned rulcs, thrir crsio
fer premction will net botr-ken inte consicor-tion
by tho ~uthoritiss®,
11, In prr~ 18 tho Supromns Court rritrret-~d th-t th:
impugned rules did not ~fPoect tho vosted rights of tho
promotzos, W2 nrc cf the =pinien, thorofors, th-ot if
the raspondcnts cheosc tz givs the banafit of the
rmondment cf Jenuery, 1988 to the pronctce cfficcors
nf tha U,P., St-~te Civil Sorvicc rotrosocetively,it
cculd nct be crnsiderad to vicleto th: orcvisions cf
Sub Szctian 1A ¢f Soctizn 3 »Ff the ALl Indis Scrvicrs
pct, 1951, Of ccursc, such rotrospoctive offeet cruld
nct be given fram ~ d-oto crrlicrt h-n thr d-to of
ccmnencoment of the ALl Indi- Servicas (Amcndmant ) Pot,
1975 ~s clerrly monticnnd in Sub Sz2etion 1R of Sccticon 2
nf All Indin~ Scrvicos Act, 1951, Tho cxnrassicn
"this Act" in thot Sub Sczeticn rof-rs tz the “mendmoont
Act, 1975 ~nd nct te the eriginrl ALl Indi~ S-rvic-g
fct, 1951 uhich wrs dnscribzd in the Am-ndmant Act
of 1975 ~s the Princip~l Pct (sre »-r~ ¢ »f Dr.S,

Krishnemurty's d-ocisirn suprs),
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gdetrd 21,1,8F,
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1M1. The dreisizsn ~f the Susrume Crurt in Dr,S,
Krishn~murty's c-so supr~ i

it pet e e th notier

~f the Petne Bcnch}{uhich decidad Dr,S,K.Sirh- g

crs= roferrrd t- ~b=ve an 4,5,90, An~thér r~-g2n.

c~nt-~innd in thc counter in sunocrt =f rafus-l t-
give rotrasprctive moaroticn to the -~pondpent is th-t

it weruld uns-ttle ~11 the o-st e-~sas for redctarnin-ti-r
~f sonierrity, This centantizn is only p-rti-~lly trur

brc~usn,in ~ny crs2, thr ~mon”mcnt hes rceoanat o-st

issurs ~tlorst in rosnret of these officers whe oomr

t~ br oremstod ~ft-or 18,1,88, the d-tr of cnfarcomont

~f tha ~mz2ndment, If it wrs fo-~sible to re-oorn sone

c-scs by prosorctive aner-ticn of the ~mandment, th-ro
is no ro~s=n uwhy s=ne sther c-ses ~ls= csuld nnt be

similarly renaprned by -~ rotrogroctive conpation thore

17 The ~n~lic-nte h-veo st-t~d in -~r-greohs 7,14

tr 7,17 th~t tha s-nier officors rf th~ State Sorvic
likrs the ~nnlic-nts ¢~ not grt bancfit in srl-ry

by artting irts th~ IAS ~nd uruld hrve got high-r
s~l-ry if thay c-ntinu=td t~ b~ in th- St-te Srrvic
-nd th-t for th-t re~snn somz officnrs® neme in th-

a~titien rcfuscd te not fer tho IAS -1 ~yen Tusign~”

¢r~m the service, Thero is no soreific donirl -7

thnse ~yormrnts in the countery ~nly in s-r~ 13 -7
th~ crunter it is strtsd thot f~r 2r~t-cti-r -f 0~

~f Ap~mrte~ ~ffigers udtrn Rs,.5779/- th- G-vyt, -~ T~if-
(=]

h~s iscucd =arders by letter MNo,17730/25/°7.A1¢

f s

\-‘-
It is cst;blishrd th~r~f~r~ th-t @™

~fPig 1 1ike th- nr~s=nt ronlic-nts h-~yz cufferc-o
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~n ~cceunt ~f the rofusel of the G~vt, trn m~kr th-
~mndment rrtr-sonctive, Th-oro is n~ doni-1 < fF f£Wig

~=eiti~n in th~ r~jninder,

17, The ultimrtn questinp,ney-rtheless, ie uh-th-r
thiz Tribun~l c-n ¢irect th~ Grvt, t~ n~ka th- ~mrned=ont
retrmgsorctive, It is urll s-ttled thet the C-'rts
c~-nnrt dir~et ta-- eeort-~in lrqisl-tiv: m~prsure

h~ t-k=n, - The C-urt m~y ex-minr -ny mrﬂsuré_t~%~r)
but th~ro ¢~n b~ no mand-nus t~ “ir-ct » prriicul--

l-4 t~ ber m~de, From » prretic-l -neol~, ur n-y 1l
r~f~r tr ~pother -t ~f thr ~~2lic nta?t c-sr hich
fn-ls uithﬁ&ruﬁvis: ~tid=~et by thr ~m-~ndmant undcr
c~rsidor~ti:n in Ruln 2 clnuse (c) ~f Rule 3(2) (i)

~f the I,8.,5, (R-qul~ti-n ~f Senirrity® Rulecs, 1907,

In »~p» 7.15 it is n-intnd cut by thn nwfiiC"nts th-t
th- imgzrti-n ~f this nrnyigs ~lg- denrives th- St-%-
Civil Srryier Qfficers f ~nop=~ri-te ucrioht-oc- shich
v~5 centomlat-d by the ~mamdmaent m~d= ta Rul- 3(3MiiY,
Thot is true, but the v-liclity ~f th~t oravise h-s b e
urh~ld by th~ P-tn~ B8 nch »f this Tribun-l in C,A, {-,°"
~F 1909 Dr,t.KeSinh~ ~nd Cth-rs Ve, Uniep of Incdi- 7 Dek
refarrcnd te rbove, Thr qdosticn then is‘nh"th“r “ny
re~l ~nd nr-cticel benefit veuld br hrrught t- th-
~a~1ic-nts Lf th~ ~»meondment urs m-d~ r-te-s~ctivu~

in f-~gr ~f thr ~reovyis~ referred t- ~h-ye, Tn thi -
siturtion, the ~uesti~n hother ~p r~t th~ S-vi, 7 -=7
~T ~uynht tn m~kae the s~mendment retr-s retiv- ¥g
~tesntislly - ~urstien =f -~licy hiech will h-y= £~ k-
nen~ ~xclusivrly hy the -~xrcutiv~ Stheut irg vf-p nc-
Pr-m th- dudici-ry, It is f~7 th~ ~ff-gt~ ¢ ~""7c-ro

A s TS » Qe C"*"_‘?' me 1P bwmm o nigh t-~% 11 - the



81 m 'l'h\ r~-m el dr o
" % nths f th t

ceus~ Losginn ta th» ~mand- At in 'U'stirn‘g« i

Ut the m~tter rt th- ~cminiatrrsfiye -y 1 itk thr
S-v- rnn~nt -nd unle~ss th- G-vt, th~ms-~lurs -p-
wrsu~ded t~ malk~ the ~m-ndeont rtroc-retlv-, the

r'.i~f hich th- - 9lic nts ~ro «rokine in this c-s"

c~nr~t crme Lt~ them thr-~urh this Tribun~1. Th-

ultie~ts prsuylt f this cre~ simly ‘e thet +h prce-n

fer vhich th~ reo-rpdonts Ry~ ~x Tree 0 theip fn-wi

ity
te ke £he emondent o prtree ~ctive sust b hole £ R

vnenst-n~hlay b the e-me im0

m gl mp thot ke

ron eprdeonte h-y- ~dfgdip ottt thoae tly s

}de

.

n - -"rc.-*

]
J

the secn~ =f th-ir = ) 'ro to oivs r-trospactive ~PF ot
t~ the ~arnde-nt, Th-t miarfir-ctirn td-sepyrs £t~ h- ook

rioht by cilvine ~n~th~r ~-~=~rtunity t- th= pre - rnd-ntg
t» rreonsider th- -unstisn,
by Thie + i%i-p g ~-rtly ~21-
mxt-nt th-t th- r~s -rernts

* ~nly t-~ th-

~vr diprect'd t- p cmraicd-op
th~ ~r~elic-nte! coor ~f qivine petree-~ctiy. P2 ct b-

th T,P,8,(Rroul-tirp ~f Stni-rity ' First A pric- pt
Reelee, 1977 darucd under netific-+i-~p t.18.1.°7F

c-nt-in~d in Annzxurc-A,4 berring in mind th- -bo-py 7 -~

L

c-nt -

E

ned in this judgrmont, The pee-~~nlrnts sh-~11 *~'%-
h fin-l ducigi~n in this m-~tt-r ‘thin - rerioo -p

of rrgrict of A peoy o P BRI

Sptte s ment

N
e Y
; ¢ ot -7, ‘g"\).
P*ﬂbﬂ:ﬂﬁ?%v///

Due to non availability of a Bench with



- r

one of us ss the Member et Lucknow Circuit Bench
for quite some time, this judgement is being

delivsred st Allshabad, 0ffice will issue copies
to the parties immedietely and will despatch the

rocord elonguith the copy of the covering letter
tc the Luoknew Circuit Bench,

o /
Mew r‘uigrp// Vice Chairmsn

. o
Bated the 10 Aug.,1990,

i

-.{
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ORDER SHEET

Regd. O.A.No. 18 of 1989(L)

24,2.1989 Hon, D.A4.Misra, AM

Hon. G.S.Sharma,tM

On the r equest of learned counsel for the aoplicant °
he is allaved one week's time to file an application for £fil
-ing joint petition. List it for admission on 23.2.1989.

24.2.1989
kXkb.
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
CIRCUIT BENCH, LUCKNOU

<, _CADER _ SHEET
O.h. W0, 1E/89(L)
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DEFENDANT Union of Indi& and ors
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on' LE, Defe AuLa.al, Jelie )
RS #zEs2 e Jdone for the @odlicant. .
Jz:,, J nesh Chandre, - dvocate for the
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B commur®eations should Je No. 2096/91 /XI

be addressed to the Registrar,
,\ui. }.Sunreme Court, by designation,

- /

o iy name. SUPREME COURT

Teleg;raphic addrle’sésU:[;REMECO“ INDIA M/
D0

Q \\0 Dated New Delhi, the [S/,( February,
&

The Registrar (Judicial),
’ Supreme Court cf India,

\ New Dedthi.
TO :II
The Registrar,
' Central Administrative Tritunal,
d Allahabad, Lucknow Circuit Bench,
‘ ~ucknow,
I .
“ CIVIL AFPIAL ['C, 4788 OF 1992,
h (Registration C.u. ..c. 18 of 1989).
' Niroti Lal Guota and Crs. . sosAppellants.
?ﬁ\ | Versus
-b\n’q) i
“\ﬂp h Union of India and Anr. .+..Respondents.
//{/ Sir,
' In continuation of this Registry's letter of even number
I
dated the 19th November, 1992, I am directed to transmit herewith
ﬁor necessary action a certified copy of the Decree dated the 11th
Jovember, 1992 of the Supreme Court in the said aopeal.
b
i Please acknowledge receipt.
N g :

Yoyrs faithfully,




1
,.‘, < 11th November, 1992,
CORALs

HCII'BLE [iR, JUSTICE A T.AHIADI
HGI'BLE [1Re JUSTICE iielie PUNCHHI
: HCII'BLE [iR. JUSTICE K.RAFASTAMY
¥ .
For the Petitioncrs/
Appellants on 6th. : f
August, 1992, 3 15/sS. Re3.liisra and Vishwajeet Singh,
J Advocates. ‘
Fo:" the Petitioncra/
Ippellants on 7th and |
m [&ugust, 19920 8 FI'/SQ RoKoJain and Pl.L.Verma, Senior‘
IR Advocates. |
[ (Ir. Vishwrajeot Singh, Advocate with them).
For the Respondents : Iir. H.K.Puri and Iis.Abha Sharma, Advocates.
b The Petition for Snccial Leave to Appeal ahove~nentioned
alonmiith commected matier being called on for hearing before this
Cdurt ou the 6th, 7¢th and 11th days of August, 1992, UPC! perusing
'i:é_ie rocord and hearing coimsel for the parties hereir, the Court
txf%o’.-s tine to comsider its Judsnent and the patter being celled on
£or Judgoent on the 11th day of iloverber, 1992, THIS CCUNT DOTH
gi'asa"c Special Leave to appeal and DOTH in allowing the reosultant ‘
cppeal ORDER:
(" “HAT the Judgnent and Crder dated 10th August, 1990 of the
Centrel sdninistrative Tribunal, Allahabad, Lucknow Circuit Bench

i“'n Registration O.A.Fo.1 szg&wi and/ is hercby set aside and

7 27
daplece thereof on order holding[*i:ha"a thez.‘ailure to consult all 4

flﬁi‘.u State Goveranento or Union Territories on the proviso to rule
5(3) (11) or (1ii) of the Indian Adminisirative Service (Regulation
c:}f Seniori‘ty) First Arendnont Fules 1688 docs not rénder the
15roviso ultra vires invalid of void be and is hereby substituteds
ée THAT the parties herein shall bear their owm costs
throughout;
AND THIS COURT DCTH FUQTHER ORDER that this ORDER De .

punctually observed and carried into execution by all corcerneds

i VIHIESS the Hont'ble Shri ladhukar Hiralal Kbnia, 'Chief
Wrstice of India at the Suprenme Court, New Delhi, dated this

ft - +
Se 11¢h day of November, 1992. ' (V.K.D“ggkg)
' JOIIIT RE&IST;{AR.




'* Sup. C. 62

IN THE SUPREME COURT OF INDIA

CHRFRALFCIVIL APPELLATE JURISDICTION

126834

Rs. o=
CIVIL APFEAL 11O, 4788 OF 1992.
ARISIIG OUT OF:

Po2ITICI FOR SPHCIAL LEAVE
(Potition uUnder cle o7 the

ons ution o

a fro
the Judgment and Order dated the 10th August, 1990 of the

Central Adnministrative Tribunal, Allahabad
Dench in Registration O.A.lo. 18 of 1989(L} ).

7 iiroti Lal Gupta
S/0. Sri Fani Ran
Pregently posted as Special
Secretary to Govt, of U,P.Rural
Development Department, Lucknow(U.P,).

2. Sri Janarden Prasad
S/o Sri I.N.Tewari
Presently Posted as Special Secretary
to Govt. of U,P. Agriculiure
Departeent, Lucknow (U.P.)

- 3. ZXailash Harain Pande

| 8/0 Sri Lakshmi Chand Pande
Presently posted as Dircctor,
Land Acquisition Board of
Revenue, U.P., Lucknow (U.P.).

‘&4, Rajendra Dutt Pathak

: S/o Sri Xo5hi Raom Pathak
Pregently posted as : Special
Sceretary Instituticnal Finance,
Lucknow (UOP.) °

Y. Ran Sharan Varsheny

: S/o Sri Brij llendon Lal
Presently as Joint Secretary
to Govt. of U, P, Depaﬁﬂenﬁ

Lucknow Circuit

of Personnel, Luckno? (U.P.). +«sAppellants.

Versus

1 Union of India

. <{hrough Sccretary Personnel l
cnd Training Governnent of —
iIndia lorth Block, Vijay Chawk
[lew Delhi,

Zf State of Uttar Pradesh through

Chief Secretary Appointment,
Sachivalaya, Annexie Bhevian,

00002/"

Lucknow (U.P.). «+ sRespondents.

I —
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«t IN THE CELTRAL ADMINISTR. TIVE TRTIRUNAL
' ALLAHABAD PR
N ‘e e cf -
. A2l iy e é{ll'y < .
A/xﬁ.\/@/lf— L {-ﬁ’f Y
; 77N
T AN, .
DATE OF Dicrsroy N
\ ' \ . . A L .
el o TG ONER
.;}r'&,ﬁ._;{w;..f’:wiim_,.__““ ~efddvocate for the
S C e Sy v egtan e, Petitioner(s)
o VERSUS
o .L;L:fgy;_ g Husly Z"”V[l“’"’-‘_REspomDENr
“ A ,
: Ag;“.- VAN e = A ﬂ/@l“"”/”ef Advocate for the
Respondent(s )

K ‘ull h ) Y _)/';‘ja l.;- ) C .
Thz Hon'ble Mr, ~~« *9‘75 € [& /? qu ! \/
EY
 The Fon'ble Mr, /< C“éd77$ , A9
Lo Vheth:r Reporters of logal papers mey be allowed /‘J,@
> see the Judgement 7 '

2. To be referred to the Reporter or not 2

3. VWhether their Lordships wish to see fhe foir P
Cory of the J dgement
4 .
L
, 4. Vhether to be Circulcted +o Other Benches 9 PR
14 - = J
——».*Dinesh./ ‘ J;’; ;
e v —




Niroti Lal Gupta and others

Union of India and another

25| o

e

v

In the Central Administrative Tribunal
Additional Bench at Allahabag,
Lucknow Circle, Lucknow,.

LA X I )

Applicaticn No. 10 of 1989 LL/)

( under section 19 of the Central Administrative

Tribunal Act, 1985 )

BETWEEN

eee Applicants,

AND

«.+ Respondents,

DETATLS OF APPLICATIONS

1.1 (i) Name of the applicant

Particulars of the applicants:

[ ]

Niroti Lail Gupta
) 4

(ii) Name of father Sri Mani Ram

L]

(1i1)Age of the applicent 53 years

[ 1]

~A{iv) Designation and + Additional Commi-

particulars of office ssioner, Sales

in which employed Tax, U.P., P,C.F,
Building, Station
Road, Lucknow,

Ry ee
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!l communications should D+ No. 205’0/91/1(1.
Fadressad to the Registrar,
me Court, by designation,

NOT by na}l‘ne. SUPREME COURT

Te'egraphic:pddress :-

* “SUPREMECO" . INDIA

. Dated New Delhi, the 19th llovember, 19?g? 19

FROM *
ry TTeo, lzicker, BJA. LL.B.,;
asdista o aezistrar,
h
TO !
2n8 Denuir negistrar,
Cemiral .dniristrative Tribunal's
Alla..aked Iucknow Circuit Beach,
LUCKNOW .
Cirlio LIFPoaL ¥C. 4788 CF 199z,
( frowu Ceniral Admnistrative Cribunal cuceuent oo, (rder
dutgd 10L0 susust, 1990 in aegistration O.a. No. 12/1989).
h ‘
:' a:,hé L:J_/ £ CI‘.‘ . ) LZTPCIla.’}tS .
) Versus
I
Inian oL Tndie ¢ Anr. e . WES.LO TEFLS,
h
Tty "
il W
L0 pur-urnce of Crder XIII, ule 6, S.C.R. 1966 I ri. directed
W
ty their Lords.ni_ of the Suprerc Court to transmit hereii: g

eertliicd) coLy of the Julgment/Order dated the 11th lovouser, 1992

Culer,
: ‘
ir tue appgel ubove reantioaed.
The &ertif;ed Copy of the decrce made in the said = pczl
vi1l be sent 1.ter on.

Fleas ncuno-iedge receipt.,
. Yours faithf\';il‘f,

va

A TN & B U T

A{-FJ\JJ.J Y S R

L5SIST LG




~

b

b

{ﬁirothi Lal Gupta &

L
L
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Celtifiod to »e trye cepy oby

of India

S g 55{6\\\\ 128

1 ]
446217
M Tz ST CCURT OF IanIla
CIVIL ATUPELLALE JURRISZDICTIOS
WRIT_PETITION (€) N0.489 _OF 1891

Indian Administrative

(s.cC

Union of India

%-Jrs,

Jervice
+8.) Association, U.Z.

i
& Ors. ... Petitioners
Vs
« o e Respcndents
VLT

CIYIL AEPEAL NOs. 4788/92¢+& 4794 OF 1992

(Arising out of I,

RAMASWAMY, J

[

e

Union of India & Ors.

Ors.

1.7, (c) K03.128 22 /31 “and

i

12469/90)

- Appellants

Respondents
p

Cpecial leave granted.
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| A

Zervice {(Tegulacion of Seniority) ‘ules, 1%54%, for

rthe ZGeminriny Z2ules’, In the meantiuwe fae Nules

were repealed and replacsd by 1.A.3, (%eguletion of
Seaiority) Rules, 1%37 wnich came with effect froa Hov.5,
h

ki

g

ifew “eniority Rules'. The first responden*

[y

837 for shorc
b

ued Jircutar letter dated Jeptember &, 128& to the

iss

State Govts., 1indigating . amendmnents for fizacion
" . . -

of seniority of officers . promoted from Stace

Civil Bervices' to T.A.S. to give weightage over and
3 ’

aﬁove 4 years in the assignment of year of allotment
I

as per the exisiing relavant rules, namnely, four years

h

folr the first 1?2 years state service with additional

weigntage of one yesar forg evary two to three years'

'

completed service subject to a maximum of five yars.

i - .
Aftey receiving suggastigns or couwmz2nts from State

i

Governments, the f£entral Indiz exercising the power

under Sub-sec., (1) of Sec.3 of All India Service Acr,

1551 for short, "the N amended che New
Seniority Rules, 1637 which amendment, was'
i
h .
published in the gazatte of India on

A .
February 3, 198% for snort the 'First 4Amendment XKules',
h :

b ‘ . . . . » -
The,6 w»rovisgo thereto . was made limiting 1Cs
operation prospectively from February 3, 1989, Putring

b . ) .

thei proviszo and its prospective operation inmn 1issue,

the .appallants from U.F. in Civil Appeal Wo. of 12%2°



LS
h
h
Cos

to quash th2 ordar dated “ecembew 17, 1390 made by the
Kinistry of Zersonnal, Pudlic {Jrievamce and ?ension
$epartment 2ud for a wmandamus <o exrend the
penefits flowinzy from the First Amendennt Rules to
its memoers promotzd ptior to January 1988 anc¢ te the
petitionefs' Mos. 2 ro 17 in particular. It is
ﬁeadless to state that. cthe first Amendmehe

. .
Aules would operate with full =ffecr from 19%2, while
%he Promoter 2fficers promoted between 1588 to 19?1
would reap partial bencfit,

|

Zulz 2 of the Seniority Rulcs, 1954 postulated .
I . ; . ; ;
asslgnaent of ths year of allotmeni as per 2he Zules to
¢very officer appointed to th: TIndian Adwministrative

I : |
Service, be it a ¢iract recruit or a pramotece officer,

Tae pramotee officar anpointed in accordance with
.. - :
rule 3 of «the IA3 XRecruitment ZFules read with

regulation 9 of IAS Promotion %cgulations shall se

H

allptted an year of 21lotment next helow the junior uest

direct recruit officer recruited in accordance with rule
| .

7 of the Zecruitment kylas (Direct Pecruitment Rules)

and who officiatad continuously in a senior post from a

date carlier tnan the date of the commencement of such

officiation by the promotfee officer. Under the Yew
l T - : : ]

<l . . . . ‘ :

céniority =Rules 1987, rule 3(1) postultes that avery



A
(b)) “e o saall rlilso bo ziven 2
welghtage of or.  yeer for every
completod  tares years of ecrvice
beyend the period of twelve yenrs,
referrazd %0 in sus-clausz  (a),

subizct o 2 waximuam waightage . of
five ycars. 1In ¢n calculazion,
) 2

izh ¢ muncionad in
b) shall be calculated

roe thz ycar in  which
ts appointcd to the

Providzd chat he shall not be
nssigned 2 yoar of aliotuacnt carlier
than the year of allotment assigned
0 an officer senicr to him in :tnat
select 1list or appointed to the
sgrvico  o9n the basgis of an carlier
Sclect List.

rh
e

2(3)(ii1)  The year of allotment of

an offic. appointad b selzction
PP : y

shall be determined in the following

mannagr: -

(a) for the first 12 vyears of
gaz2cted service, he shall be gliven

a weightage of 4 years towards
fixetion of the year of allotmenty
(o) he shall -also be given 2

vaerghtage of one yaar for 2very
completed 3 years of service be yond
the yperiod of 12 years,; referraed to
in sudb-clause (&), subjact to a
maximum weightage  of 5 yaars.,  In
this lculatlon, fractions are o
be ignored,

(e) tne weightage mentioned in
sub-caluse (b) shall ne calculated

with effect from the year in which

the officer is appointed to the
szrvice:

Provided Enat  he shall aot

w -



of

w

} years. In its calculacions fractions are to be
|

ignored. The weigatage shall be coamputed from the

year of appointmeni of the officur to the service, The
b

offending proviso limits +the aperation of Rule

]

2(3)(ii)(2) and (b) thzt such an officer shall not be
I

«ssignad an year of nlictaent carlier than the year of

allgtmunt assigned ro tnd officers sanior co. hia in

tha;hselect list or appointed on the basis of am carlier

selgkt iist. Under rule 3(3)(iii) also, though not
rele%ant for che puzpose of the casc but serveS as 2n
anal%gy, taat the year of allotment of an officer
appointed by selection shall also be given the yéar of
allotment in the same manner s adumbrated i1m sub-rule
2(3)(i1) and its affect also was éirgumscribed under

tha jproviso that e snall not bacome senior to anocher

non-stat" Civil Service Officer alrcady appointed to
;he j§ervice., Ik is, therefore, ctear nat the New
Seni%rixy Rules were to be ocperative from November 4§,
1987 apd «the Ficst Amendemnt Rulzs from February 3,

193% with the result that 1in assigning the year of

allotment, full weizhtage of % years' eli

S

was given to the promotee State Civil
! '

ble service

oQ
[

n
y

<
e

2T [

[D]

Officers.,
dowever, the senior officer to him/her appointed fron

the State Civil Service carlier in the same select list

I
or omne abov2 nim in the previous selecct 1list shall



-
:
h
W
.
b
I}
! S S
]
I
}
b
b
L La) i P -
: Under szc. 3(2) of tae bet, avary
e ruie madz: by the Sancral Govt. under
W . . . ) B . .
Sec.3(1) and ¢very regulntion =®pade taerzundz2r or in
s

phrsuancc 0of eny such rules, sanall be laid, as goon  as

may be, after such ruvle: or regulation is macde, defore
o

@ach House of Parlizment while in sessicn. Refore the

expiry of the session, if borh ouses agrec to make any

)

modification to such rul2s or rcgulations or both

gree tnat such rules or regulaticns should not

2 > rulz2 or regulation shall thereafrer have

effect, only in such modified form or be of no effect

as * the case mwmay b

i
i

modifcatinn or 2nnulmcn: shall be, without prejudice

to “the validity

cf anything previously done under that

rule or the regulation., Thareby tae rules or
.

ragulations made in exercise of the power under

sec.83{1) of tha Act regulating recruitiment and i
I
:

s 5 .
conaitions

i

he
of service for persons appointed to an All

India Ccrvice are statutory

in charactrer.

a s

' Ho statute shall be construed so as
to have retrospective oparation unlaess its
I i
language is such &s plainly rto require such a

construction, The legisléture, as its policy,

give

effecti to the statute or

statutory rule

SN 50, however, that any such



intarsrecing geccions 70 and 59 of the JoPo Qistric;

Roard Act, in parricular; the expressiocs srders of any

aytnority wkcsz sanction is accessary’, held that e
|

diubt it is the duty of rhe coure to ETY Lo

harmonisc various srovisiouns of an Act passed by the

legislature. 3ut it is certainly not the duty of the

convt tn steoetcn €
o1

oy
o

¢ words used by .the Legislature o

oy

£il1 in gaps 2F omiSsions in the provisicus of an Act"‘°
In Baolinakhays Eysck Ve Shyaw Sudsz Baldar § Srs.s this
- - - P <

court held that if is not compatent to uny court Eo
proceed upon the nssumption that the Legislature has
d=2dc a mistake, The court must proceed on the footing
thzt the Legislature intended what it has said. Evén
if the:e is some decfect in the phrascology used by the
Legi lature the court cannot aid the Legislature's
Fefcctive phrasing of 2an act or add or amend or, DYy
I ‘

.

construction make up'deficxencies which are left '1in

the Acte. The approach adoptad contyAa by the
High Court was held illegal. Incmmisioner of Sales tax,
(G2B. Ve Auriya_ u.;mopr of C¢mmerce, A11lahabad, this
| e

'e¢ourt held that in a developlng country like ours @any

}egal system may permit judges to play a creative role

and innovate to 2unsurd justice without doing violence

tp the 'normas set Py legislation. Rut to invoke
——————

ﬂf?? {1553) 8CR 5 33 at 545
' (3) (1935)2 5C2 430 at 438

a
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P

fundancenctal laws or gros8s wiscarriage of justice., It

b

could <thus bHe neild that *tna legislature intenéedé:tbc
I

First Amcadment Zuleces would

h

fplrats prospectively from

b
February 3, 1985, the date of thelr publication in ithe
:

(3]
w
~N
i
~t
“r
(¢
[#]
rh
i
]
X
[
0

12, Its policy 1is explieit  and
b
' .
unamoigusus. Rule 2(2)(ii)

b
D

imabelaness white ac

I~
<~

¢ same time the provisn intendcd
! » 3 - -

Lt operate prosp:ectively to avert injustic2 to th
b .

oificers

recruited/promoted earlier than the officer

| w . —_ . .
pramoted later to that date. The Proviso carved out an

¢xcepticn to ward off injustice to the officeors thae

5 | . 3
cacame members of I.4.3. earlier to those dates.

3 d
.

Wnether the provisc is violative of Art, 14

o

and Art:16(1) of the Constitution of India? Undoubtedly

211 the promotees from the State Civil Service
3
\ ,

constitute a class preceding or succeeding the first

Amendment Rules, The purpos2 of temporary truce carved

out by the proviso is sclf-evident. By dint of merit,

ability and suitability & junior cfficer could steal a

march over the senior nfficers in the State Civil
Service ' ang gat

b

entry into the Indisn

Aduinistrative Service carlier to the senior officers
and  thus becomes a member of the

Indian Administrarive

Service. Thereby he becomes

senior in service. The

senior stace civil service cfficer,

1

who was superseded



17 1

cute  2(3){i1) fully becomes operational graded
|

weightege was given to the promotees- in other words it

I s . . .
preven€ec to get seniority eariier LO +he date of

i
his/her appointment €O +he Indian Administrative

i

Jervica. Zqually i+ intended not to let endless chain
o M . -

setign occur to unsetkled tae settled interests 11

rity. These compulsive circumstances dsnied the

yerefits of full © years weigntage tO officers

D

hpromotéd during 1387 to 1592, The

i
discripination, thouzh
!

discarnable, but ijnevicable

g
’-Jc
w

to ensute just results. It other worgds she proviso
i .
prevented unequals to pecome equalsoe The contention of
-y P.P. Raoy tnerforey that invidious discrimination
was gmeted out to senior officers and rhat they

are similarly circumstaned are devoid of force:

' This court Dby @ Constitution 3ench in the

Jammu & Kashmir Vo T.N., Zhosa and J: Kumar Ve

Pediub AR Sl el e e i

(43

giigg’gj-gggié, neld that the amended Tules varying the
‘ {5) : :
conditions of service would operate in future and

i
goveras the future rigats of the existing personnel°

I
The ratio therein does not apply to the peculiar facts

(1982)3 ECR 453 at 463



]
“ e .o
o1y ]

I

i

I . . ’ N 2 vl ) R
off%cers or nfficers promoted eariier €O Feb., 3, 198%

il
and the proviso avoidad such uniust results, giving'

redrospactive effect er directing to apply the rule %o

all cbe seniors irrespective of the date of promot:ion

to! T.A.3. radre would lené in or lead to inmequitous or

[

unjust rtesults which itsalf is unfair, arbitrary and

unjust, offending Art. 14 of the Constitution. To avoid
;

sush unconstitutional consequences the proviso to rule
fi . :

342)(ii) of the First Amendment Rule was made. The

" i
4 =rine or kiciking down or picking up, put forth in
I

vdion_of_ India v. £.X. Foy, equally caunot be extended

to the facts of th
operation of rule 2(3)(ii) would be incomnsistant

I , .
wich Sec.2(1A) of the Act. Ijually though the doctrine
il .

of feadings down is a secttled principle of law, 1its

dpplication to the facts of the case would lead to
i

injustice to the officers promoted earlier to tae

sppeliants. A writ of wmandamus commanding the

respondents o give full benefit of weightage of rule

3(32)Y(1ii)(a) & (b) of tine First Amendment Rules would

awount to direct the executive to disobey

‘tie proviso wnicn 1s naow held to be intra vires of

i

[
——— —_—t —————— — .~ ] A~ o . s Y

"(8) (1968)2 SCR 186 at 201-202

Hl

tne Constitution. In the lign%t of the above discussion .-




to any cule so as to pra2judicially
I affect rhe interests of any parscn
s ahoaq such rule may be

applicabla.”

)

Tts bare cteading clearly indicates that the

l
o . ,
rules mada aunder tne “Act shall act he

o
s
<
{v
pa}

ﬂutrospéccive affect so as to prejudicially affecr the
| ‘
¢ -

s,

yot
§9)

0]

{

s

st of any person £to whom such rules may b

Jhplicable‘. The attemot of %ri Vaidyanathan that thls

1)

-ule may be so read as applicadle only to the promotee
b _ ‘
;fficers vis-a-vis the senior promotee cfficers cannot
9w acceptad. The Lucknow Zench of the T.A.T. glossec
overt it 9y sadopting strange construction that
since the offending proviso to rule 3(3)(ii) of
ﬁhe ¥irst Amendment Aules woulada apply to promotee

officers inter sc, Sub-section 1{(A} of s2ctien 3 of the

Act wsuld not apply to the direct recruits,' to
say tn2 least, is a dispavate construction.
I ‘

frare is a distinction between righs and

unorest.  Ho onz has a vested right to promotion OFT

geniority, but an officer has an interest to seniority

acquired Sy worting our the rula. Of course, it could
We taker away only oy operation of valid law. Sub-
section (1A) of sec.? of the Act cnjoins the authoricies

not to give retrospective 2ffcct to such a rule or

recgulation so ss €o avoid “prejudicial affzcr to the
|
f

%)
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—_—

entention that ca=r=2 is no vested right

T g ¥ T
:

"o/ seniocrity and is variable and defzasinle By
.

oprr=tion of lew. In A.%. “natnagsr v. Unicn of India,
T (%)

tyis court held taat szaiority is am  indecidence of
,‘.

sdrvice and when rulsas prescribe the =@ethod of

" .
cgmputation, 1¢
]

squarely zoverned by such rules,

o
w

.
52 aamplifiesd by following hypoczhetical

This ould

@ seniority

illuscrations. In & dircct racruitmen:c ta

# !

would be arranged in the order of merit and it starts
!

frew che date of ioinimg th: duty. Suppose ‘A° t o nt

;
I . v -
Wwere appointed on the sawe day and 'A' was sznior most

among Lham. 2u the prescribed tests
;

'A' did not pass

T

2w for varied reasoms 'A's propation was confirmed

aftar a loug period. 1In the weanwhile 'B' to 'D' were
‘confirmed. '%' to 'D' thareby bocame senior £o A
the samz day and 'A' was no.l

though appointad in
zmong thew. Suppopse probation was not declared wala
fide riesulting in delayad confirmation

£ in a court of law and succceded in preving mala fide

[T

action and conssguential direcrion was issued by ' the

court to confirm 'A' frowm the date of his appointemnt.

! w2 seniors to 'A' by early

b

o

Though 'E' o '3 ze

ir se¢niority was varied by 'A" later

<

t=

coafivwaticn, taa

{2) (1€21)1 £2C 544

and 'A' challenged



S I

sroflorion was on £ae basis of mexrit and abilicy ‘B' was
i

found to be more n2ritcorious and was promotad earlier

to 'A' to 'Cf, '3' tasroeny would become sanior to 'A'

Enough he was juniormest in the feeder service. Th=

1

right to sc¢olority and interzsst rheczdy were variad Dy
I .

operation of iaw. Suppose '%' and 'C' also nave the

penefit of reservation in promotion as well and by its

avplicarion they were promotec 2arlier to 'A' though
h .

1. .lattar was more meritoricus. 'A' was later on

i P N - . . . . 3
promofed. He canaot claim his seniority over '‘E' and

A

W
t ot
1

pho scaled a marcan over ‘A' and “Secame senior foO

h

‘A' in promoted cadre or servic
h

[

. The seniority of 'A'

)
thareby was varioed., Bowever, law itself may protect

1)

the lecgitimate interest in seniority while

granting
0

ralief to persons siailarly circumstanged like the one
|

undzr . sec.3(1A} of the Act read with proviso rto Rule

re

2{2)(ii) 5 (iii) of the First Amendewmnt Fule. It was

neicheF void mnor ultra vires offending Arcts. 14 apd 15

- .- ———— -~

b -
{1) of.che consrtiturion.

l Admittedly, the draff of the First Amendment

tules, + as circulacad to the Jtare Governments, did noc

.o . . .
conzaln thz offending proviso. Tt is statad

I

P
o
el

counkter affidavit filaed orn bonalf of rhe
)

that $Dax= of the Ztate

cantrcal Govihe

Govarnments had suggestad to

|

he .
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,._
2
e

-

implies a conferengce of two or wmors persons or &n
immact ot two or more ainds in respect of a topic in

ordar to ¢nabl2 them to <volve a correct or at least a

sarisfactory solution. In order that the two minds wuay

e adle to confer and produce a amutual impact 1t is
2ss2ntial that each must have for 1its considoragion
f4ll and idenrical facts which can at once econstituta
2cth the source and foundation of the final decision.
Iin that case the question related to the ftramsfer of
a Zigh Court Judge from ome ¥igh Court to anothacr. In
that context this court considered whether sounding of
thae Caniet Justice of 1India without meaningful
. i
consulration wou'ld be proper discharge of the
constitutional obligation by the President. In that
contaexzt the prinéiple of law 1laid was that the
respective view vpoint of the Hovi. and the Caief

Justice musth be %“nown %fo ecach other and both were to
|

discuss and examine the merits of the proposad
tvansfer, The meaning of the word “consultation” was
evaluated in that backdrop. This court approved

the dictum laid by X, Subba Rao, J., as ne then was, in

. . e st s

, 2 Zushpan v. State of Madras.
| 1)

{11 AIR 1952 Madras 392



e e . )

[

b, . . .
Commissicn or any irregularity in comsultation under
]

Art. 220 does not =ffect the ultimate aecision taken by
h

the authority under Art.311 of the CTonstitutien. In Zam
i

Gopal _Chaturvedi v. Jtate of Madnya Pradesh tae osamne
k (14)

view was vreiteraced. In K. Raghavendra_ Rao V. E¥-
b

"Commissioner, _South _fapara, dangzalore, words “prior
' (15)

approval® of tae Central Govt. ia construihg tne

proviso ' to sec.115(7) of S.%. Act of the words of

[
b

varying the ccniditions of service tha Zeastitat

ion
i

Bench held c¢nat

approval: to the variation in

[l

nyior approval’ would include general
f Pt

the conditions of service

within certain

i

limits indicated by the Central Govt.
M L b ) . . . e .

Same viegw was reiterated by another Constitution 3Bench
. 3 i . '
in ¥oha. . Sujat

v. Union_o

fI
iz

CSourt: &' 9rs., construing zne word ‘comsultation” imn
(175"

1 ey oo ! P

drt.2532 of tae

Constitution, another Constitfution Rench

in cae .context of removal of a District Jjudge by the

]

fovernor ' on tae recommendatién of the High Court, held
b : ‘

»

- - ,...’.-ro—.‘....,....“‘-————--.‘
It .

(1) (1770)1 SCR 472

(15) {1354)7 SC2 549

(17 El;?ﬁ)l SCF 449 at 459-471
(17} (127032 300 55 at 474 & 675
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o carry on business guaran-eed under Are.15{1){g) eof

,the Constitution. Therefore, waen the Act prescribes

3]

i

‘pricy consulcaticn c¢f the iectricity F®oard sucn

|

condition was incorported to prevent abuse of power and
\I

zo znsure just exercise of the power. Section &4 of the
hila., izity Supply Act enjnins, in public
interaest,; %o consult the Bo%rd nefore revocation of ﬁhe
iic2nce. ©Consultation provided an.addicional safeguérd
j£o the licencee and when rerking the 1ic¢nce thevGovt.

"acts in two stages. fefore and after the explanation
I . : . ‘
Jas received and when the Govt. considered cne
\ '

,explanation, it is aandatory that it should consult the
lilecericity TBoard and non-consultation rendered the

h ) ) .
order as void. Consultation of the Doard, was,
b : '

jcaerefore, held to be a coadirion precedent for making

worder of revocation.

|

- - o — o o o — vt P o

i In Naraindas__Indurkhya v. State of M.P. %
[P

Trs. ¥.?. Hadhyawmik Siksna Adhiniyam -Act, 1973
h : ‘
nrovided that before prescribing the text-books the

h

Chnaira

Y]
=
[e]
.
[

. he 3oard was to be <consulted. 1Its

infraction was considered and held that any attempted

!

ccevcise of the power by the State Govt. without

i
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le 0of the fouse or Gouses

the Ltate legislature an< such statement is c¢pen o

P ol . v - . . : . -+ .

discussion t:ze:elny Lae Board .s tound £o talke iuto
h

consideration such mcdifzcaztion, 1f wade, or any
)

coaments,  wmade on such scatement 5y she stane

teggislazure, Unuavr *hose circumsitsances 1f was held that
| v

“he  pon-cowngiiance of fec,15{5) did vor +render rAae

3
I

fevisionlof zariff invalii
{

aniaz,  sec. 1 tae Towns Zc:, 1246 envisages
(21)
. e ‘ ]
The Yinister of Towwn & Sountry Flanning afrer
1
ceasulcacion wisn the local auchocities, 1f satigfred

that  i% is expedient im the nacional interest that any

areza of land shoulsd ss ceveloped 2s a neyw town by the
I

Corporation estaslished under the &4ct, he may ma'te -an

[

srdier cesigratiag taat area a8 a site of the oproposal

2f tae rnes tora. Zn Ccrober

Yy 1544 nress mwotice
i
4as “3sua” 3iving  the date of meeting af che
1] -
representcatives of -~ae local aucnpriries and che

“inis:e~ exvniained ,n sne weeting what he nad in  ais

1

@ind  in  drriviaz a: the vouncaries of the araz.

o f



effecting the union of beneficers under fec,3(l) of the
Pastorallﬁeorganisation Heasures, 1949 which postulates
of “consPltation so far as is practicable®, Comstruing
the langyage it was held that a meeting was held
explaining the proposecd Scheme, rhe members of the
Church thouzh opposed the scheume,; it was approved, As
such it ,was held “hat the action was valid and thers

was proper consultation.

In  Port Louis corporation v. Attorney Gemeral

- s o s o e o ———— B e A

2f___Mauritius, the 1local Govt. of Mauririus was
259
émpowered undar the Local overnuent Ordinance, 1352 by

522.72(1) te alzer the boundaries of any town, districr
or village, afrer consultation with the loacl

authorities concerned, The Govarnor and
b

Yinsters in Hay 1952 had in their winds to alter the
h

boundaries of Port Louis, so chat rhe

. I

Council of

villages

surrounding Port Touis Tewaship would De embraced
[

PR

within and wouls enlexrge the area of tae tawn of Port
I

Louls. The Minister by a letter ask

ed the views of the
i : :

tocal autnorities, enclosing the details of the
I
rropes:d  alteration and the map. Majority Councillors
[ ' T
4



the apvellanis. In that case rae question was tine year

£

of allotment wunder the Forest Service (Regulation of

Seniority) Rules, 1953. By fixation of the year of

allotment i% had retrospective effect from the date

-

when the promotee was grougnt into select list or the
was
date of appointemnt whicheverzz later. Under those

circumstances it was held that retrospective operation
!
of the rules ¢id not prejudicely affec

(3

any vested
right mucs less any fundamental rights of the officers

recruited from the State service,
-

i
I . . .
Thﬁ result of the above discussion leads to

the following conclusions :

(1) Sonsultation is a process which
requires meeting of minds between tne parties
<L E| .

inrvolved in the process of consultation on the matarial

facts and points involvead o 2volve a correet or at

least satisfactory solution. There should be meeting

. I
of miads opetwean tae pronoser and the persons

to ©be consulted on the subject of consultation. ~There
must ?e definite facts which constitute foundation aud
source for final decision. The ohiect of the
consultation is tc render consulration meaningful to

serve the intenced purpose. frior consultation in
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-

pass appropriate orders or take decision thereon.
| ' :
|

In such circumstances it awounts to an action after

I .
consultcatcion ‘.

I

(35) No har¢ and fast rule could be laid, no gseful

purpose | would ose served by formulating words or

definit%ons nor would it be appropriate to lay down tné

manner in which consultation must take place. It is for
I

the Courz to dz2termine in each case in the light of

its facts and circumstances whether the action 1is

"after consultation™; “was in fact consulied” or "was
I

it 2 "sufficient consultation”.
[

(1) iinere any action is legislative in

L4
I v . . .
churacter, tnhe consultation envisages like ome wunder
Sec.3(1ly of the Act, that the Central Govt, 1is Lo
intimate to rthe 'State Governuments concerned of the
. li :
i

proposed action in geuneral outlines and on reczivin

. 0Q

the ovljections or suggestions, tne Qentral Sovt., or
Legi;lﬁture is free to evolve its vpolicy éecision,
ma'ke appropriate legislaﬁion with nacessary addiﬁions
or mogification or omit the proposed ome in draft bill
or ru%es, Tae ravised graft bill or rules, amendments
or ad?itioﬁs in the altered or modified form nreed not
again Ybe cowmunicac2d ro all «che concerned GStace

. ; , . .
bovern&ents nor nave prior fresh consultation. Rules

i

35

Il



and it was not necessary te have prior
consultataion again to bring the proviso on statutes
as part! of cthe First Amendment #ules., The contemtion of

I .
Sri Vaidyasathan that the ©proviso 1is rendered void
h

for the, absence of consultation of the 5tate ZGovts. is

devoid 6f any force.
h
I
, Ry operation of Sub-sec.{2) of Sec.3 the

tules were laid on the floor of each Fouse of the
- II L3 .
Parliament. There were no suggestions or alterations

made by =2ither ouse of Parliaments. Thus the First
Amendmnent Rules stood approved by the Parliament,
Under the circumstances we have no hesitation to hold

1
that thF failure to consult all the State

Governmencs

. l L JET .
proviso to rule 3(3)(ii) or (iii) of the F
!

or Union Territories on the

invalid lor void. Accordinlgy, we do not find any

. h . .
to issue the writ as prayed for in the
i

The Writ Pecition and Civil Appeal arising out of S5.L.P

writ petition.

(C) Wo0.12459/90 are dismissed. The appeal arising out

of C.L.P. (2) No.13823/91 is ellowed and the order of
I : .

the Cen%ral édninistrativg Tribunal, Allanhabad, Bench
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(v) Office address

(vi)address for
service of
notices

1.2 (1) Name of the
applicant

(44} Name of father

(iii)Age of the
applicant

(iv) Designation
and particulars
of office in
vhich employed

(v) Office address

(vi) address for
sewice of
notkes

i3 (1) Name of the
applicant

(i4)Name of father

s

*»

*0

Additional Commissioner,
Sales Tax, U.P., P.C,F,
Building, Station Road,
Lucknow,

C-.17, Butler Palace
Colony, Lucknow.

Sri Janardan Prasad

Sri IN . .Tewari

52 years

Joint Secretary,
Ingtitutional Finance,
Government of Uttar
Pradesh, 16 Vidhan Sabha
Marg, Lucknow.

Joint Secretary, -
Institutional Finance,
Government of Uttar
Pradesh, 16 Vidhan Sabha
Marg, Lucknow,

D-16, Butler Palace
Colony, Lucknow,

Kailash Narain Pande

Sri Lakshmi Chand Pandeg



(144)

b'.' (iv)

(v)

* (vi)

' 1.4 (1)
(14)
(144)

I (iv)

: (v)

n (vi)

: 1.8 (1)
¢ ?J:/«/) (11)
S
T (144)

3,

Age of the applicant 3
Designation and s
particulars of office

in which employed

Of fice address ]

Address for service :
of notices

Name of the applicant 3
Name of father H
&ge of the applicant 3
Designation and parti-s
culars of office in

which employed

Office address s

Address for service ]
of notices

Name of the applicant

Nare of father :

Age
Ramm of the applicant s

54 years

Collector and
District Magistrete,
Haridwar

Collector and
District Magistrate,

Haridwar

C.57 Butler Palace
Colony, Imcknow,

Rajendra Dutt Pathak
Sri Kashi Ram Pathak
52 years

Additional Director

of Consolidation, U.P.,
Lucknovw.

Additional Director

of Consolidation, U.P,,
Lucknow .

4/5 Multi Storey
Building, Butler Palzce
Colony, Lucknow.

Ram Sharam Varsheny

Sri Brij Nandan Lal

47 years
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(iv) Designaticn and
particulars of
office in which
employed

fv) Office address

(vi) Address for services

of notices

Joint Secretary, Fxcise
and Labour, Govermment
of UoPc, Lucknow .

Joint Secretary, Excise
and labour, Government
of U.Pe., Lucknowe.

J=3, Housing Boerd
Colony, 6, Park Road,
Lucknow.

2. Particulerg of the respondeptss

(i) Name and/or desige
nation of the
respondents

(i1) Office address of
the regpondentsg

(114) Address for service
of notices

1. Union of Indis,
throuch the Secretary,
Personnel and
Training, Government
of India, North
Block, Vijay Chowk,
New Delhi.,

2. State of Uttar
Pradesh, through
Chief Secretary,
Appointment,
Sachivaleya,
Annexie Bhawan,
Lucknow.

As above

As zhove



S.

3. Particulars of the order
ageipst which the applica-
tiop is mades-

(2) (1) Order number with 3 Notification no.14014/

reference to 17/86-A1S8(I) askad
Annexure number, Annexure No. A-4,

(11) Date s 18.1.1988

(141) Passed by 3 Ministry of Personnel,

Public Grievances and
Pensions (Department
of Personnel and
Training), Government
of India, Published in
the Government of
India Gagzette in Part
IX Section 3(1)
(Extraordinary) .

(B) 3 fQx@exy Notificetion

No. 14014/17/86-A1IS(I)
dated 18.1,1988 passed
by the Ministry of
Personnel, Public
Grievances and Pensions
(Department of Personne)
and Training),Gove me
ment of India,
published in the
Government of India
Gagzette in Part II
Secticn 3(1)
(Extrzordinary).

L~

4. Subject ip brief:

By the aforementioned notification rules



6.

called the Indian Administrative Service
(Regulaticn of Seniority) First Amendment
Rules, 1988 have been notified bringing about
an amendment in rule 3(3)(ii) in the IAS
(Regulation of Seniority) Rules, 1987.

The said amendment aims at giving
additional weightage to promotee officers in
the assignment of their year of allotment on
account of the consléerable frustration that
they suffer due to belated promotions to the 1.,A.S,,
so that they may be able to get Supertime Scale
in I,A,S, before Superannuation. But the
amendment, as it has been done, has failed to
achieve this objective., It has consequently
resulted in denial of weightage in seniority to
the applicants who are promotee officers and
who are also suffering frustration on account

of their belated promotion o the I.A.S.

5. Jurjsdicticp of the Tribunals

The applicants declare that the subject-
matter of the order against which the applicants
want redressal is within the jurisdiction of thig

Hon'ble Tribunal,



7.

6. Limiteticp:

Applicants further declare that the
petfition is within limitation prescribed under
Secticn 21 of the Administrative Tribunals Act, 1985,

7. ZPacts of the cages

7e1. That applicents 1 to 5 after brilliant

academic record entered in the U.F. Civil Service
(Becutive Branch) after they were selected at a
combined competitive examinaticn conducted by the
UsFPe Public Service Commission. Applicants

nos. 1 to 4 were selected at the said combined
examinaticn held in the year 1959 while applicant
no.5 was selected at the said competitive examination
held in the year 1963,

72 That the applicants had served the State
Government of Uttar Pradesh for 24 years and above,
They have had very distinguished service with
respondent no.2 and on being found suitable for
promotion to the Indian Administrative Service
their names were placed in the select list
contemplated to be prepared by Regulation 5 of

the Indian Administrative Service (Appointment by
?}omotim) Regulations, 1955. The applicants

1 to 4 were appointed to the Indian Administrative
Service on 23.7.1985 and were confirmed with effect
from 23.7.1986. Applicant no.5 was appointed to



8.

the Indian Administrative Service on‘ 22.7.1987,

763 That pecruitment and ccnditiéns of services
of the persons appointed to the Indian Administrative
Service are regulated under the provisions of the
41l India Services Act 1951 ( hereinéfter referred
to as the Act ). Secticn 3 of the Act empowers
the Central Government to meke rules for the
gegulaticn of recruitment and conditicms of

service of persons appointed to I.A.S. In exercise
of the said power under section 3 thé Central
Government amongst other various rules fremed

rales called the Indian Administrative Service
(Regulation of Seniority) Rules, 195&.

7.4 That applicant no.l1 had been‘ the President
of the U.,P, Civil (Executive Branch) Service
Agsociation for three years and had faeen
representing respondent no.2 about the delay in
promotion of the members of the U.P. Civil Service
(Executive Branch) to the I.,A.S,

7.5 That the said service Associaticn of which
the applicants along with other P.C.é. Officers are
members had preferred a representaticn dated

)9. 1.1984 to the Hon'ble Minister of Home,

Government of India, New Delhi. & true copy of the
said tepresentaticn dated 19.1.1984 is being

annexed as Apnexure No.,A-31 to this application.

t
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A perusal of the said representation would show
which fact is hereinagain rejiterated that there
was great disparity in promotion prospects in the
various States of India. Whereas in States like
Kerala and Karmataka PCS Officers of 8-10 years

of service get into the I.,A.S, while in the State
of Uttar Pradesh PCS Officers are placed in the
IAS after 25-27 years of service, The Association
by the said representation suggested remedial
measures to remove the said anom2lous situation
and disparity in promotion prospects of its
mexbers, In support of the saild assertion of fact
applicant no.l who was the President of the
Assgociation referred to the statement made by the
then Secretary Personnel, Government of India,
before the Estimates Committee of the Parliament,

The said statement is as followss=

®* Actually my own experience over the last
fow months has been that as a result of
the existing rules and systems, 2 1lot of
distortions have appeared in the operations
of e systems., I would give you only one
instance. In Karnataka, where I was last
month I found that the State Service
Officers with a service of only about 12
years were being considered for the

select 1list, But when I went to UsPe, I

found that the officers who hawve put in
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even 27 years of service were still out of

consideraticn ....» there is an element of

distortion which has come in,

. In the said representation the findings of
the Estimates Committee have also been referred to.

. The sald Committee in its report made the following

observationsgs -

® The Committee are constrained to £ind
h that while in one State, State Civil
Service Officers of 12 years seniority
.. are being considered for inclusion in
the Select List for promotion to IAS, in
h another State, Officers with even 27
years senlority are out of the range of
}. consideration for promotion. The Committee
would like Government to examine the entire
H gheme of recruitment to IAS/IPS/IFS by
promotion from State Civil/Police/Forest
. Service so as to evolve a procedure of
selection, which ensure that by and large
T. equitable opportunities are available to
Officers of comparable seniority and age

from different States for promotion to All

b India Services.”

A "
/ ‘l‘ I‘WA /

\;/ 7.6

b

The Central Government decided to accept

the recommendation of the Estimates Committee and
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appointed a High Power Committee consisting of
the Secretaries to the Government of India and
Chief Secretaries of some States and also
decided to ask the Committee to make an analysis
of promotion opportunities from State Services
to the All India Services and to suggest ways
and means to correct the imbalance in promoticn
prospects. The High Power Committee considered
the question whether the seniority rules could
be amended to provide for additional weightage
in seniority to promote officers to compensate them
for their belated promoticn to I.A.S. and made
recommendations for amendment in seniority rules,

The said recommendations were accepted by the

Government of India.

7.7 That on the basis of the recommendations
of the High Power Committee for amendment in
seniority rules the respondent no. 1 by circular
letter bearing no. F.No.14014/17/36-AIS (I)

dated 9th September, 1986 sent a proposal for
adopting a revised formula for fixation of
seniority of officers promoted to IAS, A true
copy of the said letter dated 9.9.1986 is being

annexed as Annexure no. A=2 to this application.
A perusal of the said circular would show that
with a viewtHb compensate for belated promotion
to the I.A.8, of P.C.S, Officers in some States
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the High PowWwer Committee has suggested certain
proposals for amendment in the IAS, (Appointment
by Promotion) Regulations, 1955. The proposal
was for providing additional weightage over and
above the year of allotment as per the relevant
rules. The period of weightage suggested to be
provided was four years for the first 12 years of
service in the PCS and thereafter an additional
weightage of cne year for every 2 or 3 years of
service completed in the said Civil Service.

7.8 That by a8 notification dated 6.11.1987 the
Central Government in exercise of power conferred
by sub-section (1) of section 3 of the All India
Services Act, 1951 made rules called the Indian
Administrative Service (Regulation of Seniority)
Rules, 1987. The said 1987 rules repealed the
I1.2.5. (Regulation of Seniority) Rules, 1954

and all other rules corresponding to the said
rules in force immediately before the commencement
of the 1987 rules. A photostat copy of the

said notification dated 6.11,1987 is being

annexed as Annegxuze po.d3 to this applicatiom.
However, the said rule 1987 did not meet the demand
made by the U.P. Civil Service (Executive Branch)

Q sociation and accordingly the Association
- continued to press for its members being given

weightage of seniority to compensate for their
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belated promotion to the Indian amministrative
Service,

7.9 That the proposal for revised formuls for
fixation of seniority of promoted officers to the
I.A.8, as made by circular letter dated 9.9.1986
was partially given effect to by respondent no.1
when it issued a notification dated 18.1,1988
bringing asbout certain amendment in rule 3(3)(i1)
of the I,A.S. (Regulation of Seniority) Rules,
1987. A phobtostat copy of the s2id notification
dated 18.1.1988 is being annexed as Annexuyre No,A-4
to this applicaticen.

7.10 That the Indian Administrztive Service
(Reguletion of Seniority) First Amendment Rules,
1988 (hereinafter referred to as the First
Amendment Rules, 1988) contained in the notification
dated 18.1.1988 have been provided to come

into force on the date of their publication in the
Official Gazette.

7.11 That the date of publication in Gazette as
the date for coming into force of the said .

First Amendment Rules, 1988 has no nexus with

the object sought to be achieved and the purpose
for which the said amendment in the IAS (Requlation
of Seniorityl;?lig§7 was made. In other words, the

purpose for effecting amendment was to remove the
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“ consequential disparity on account of belated
promotions of PCS Officerstb the IAS, The said
disparity was sought to be remedied to certain
extent by providing for a weightage of senicrity
over and above the year of allotment. The saigd
purpose is not served by only amending rule 3(3)
(11) of the I,A.8. (Regulation of Seniority)

“ Rules, 1987 since this results in exclusion of
such of the officers who were promoted to the IAS
prior to the publication of the said notification
| dated 18,1.1988 in which category the applicants
” would fall.

7.12 That the entire efforts and representations
of the applicants some of whom were office- -
! bearers of the Association at the relevant time
prior to their promotion to IAS have brought them
. no benefit at all and the First Amendment Rules
“ made as a result of the said efforts have not

given them any relief whatsoever,

7.13 That the purpose of giving weightace in
}| | seniority to promote officers and that of
| implerenting the recommendaticn of the High Power
Committee can only be served by adding a proviso
| C i~ _~to the follewing effect to Rule 3(2) of IAS
!! (Requlation of Seniority) Rules, 1987 by way of
further amendments-

® Provided that notwithstan@ing anything
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contained to the contrery in these rules
or the I.2A.5. (Regulation of Seniority)
Rules, 1954 the year of allotment of a
promotee officer in service at the
commencenent ofthese rules shall be
assigned or re-assigned to him in’
accordance with rule 3(3)(ii) of thisg

Ruleo.

The incorporation of the proposed proviso
still leaves unredressed a further grievance of the
applicents against the first proviso to clause (c)
of Rule 3(3)(ii). The said proviso reads as unders-

® Provided that he shall not be assicned

a year of allotment earlier than the year

of allotment assigned to an oflficer senior
to him in that select list or appointed to
the service on the basis of an earlier

Select List,*

The applicants respectfully submit that the
said proviso overlooks the fact that the principle
of giving weightage to the PCS Officers promoted
to the IAS, was only against direct recruts and not
vis-a-vis the promoted officers, The said proviso
has the effect of deprivation of due weightage
contemplated tc be given by the earlier provisions
of the First Amendment Rules not only to the PCS,
Officers already promoted to the IAS but even to
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those who may come to be promoted to the IAS,

for several years hereafter, In some cases the
deprivation and discrimination would continue to
be effective in view of the fact that in the
select list it is possible that one of the officers
who has been placed in the select list on account
of merit alone but has put in only 8 years of
serviee in the P.C,S, while other officers may
have put in 23 or 24 years of service. The said
excepticnally meritorious officer would get only
four years of weightage while officers appointed
after him will lose their weightage, Thus the
said proviso is not only discriminatory but is a
negation of the principle enunciated in the amended

provision of rule 3.

7.14. That the present notification does not
give any benefit to the applicants. The applicants
were promoted to IAS in the senior scale when tley
had only 7 to 9 years of service before their
superannuation. Under the IAS Pay Rules, 1954

the last pay drawn by the applicants in the State
Civil Service is protected up to k. 5700/- only

in the IAS, However, in the remaining period of
service in the IAS, i.e., 7 to 9 years which the
applicants have, the applicants would reach the
stage of Rs. 5000/~ only in the scale of R.3950~5000
(Junior Administrative Grade) just before their
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superannuation, Had the applicants refused to

joiniA8 and had continued in the State Civil
Service, the maximum salary thet the applicants
would have drawn near the date of their
superannuation would have been k. 6500/-. These
facts would show that by joining the IAS for
certain period, the applicants have been put to
financial loss of about ms. 1500/~ per month and
after their retirement the recurring loss of

ise 750/~ per month in pension apart from the loss
in D,A. till they are eligible to grant of pensicn.
7.15 That the aforesaid discrepancy has foreced
a number of officers of the State Civil Service
who were on the select list of the IAS to opt out
of joining the Indian Administrative Service.

The names of the said officers ares-

S/sri
1. Ramesh Chandra
2. Mahendra Prakash
3. K.,K.N,Singh
4, Ashok Kumar
and

5. Prabhu Nath Misra

The said officers have been on the select 1list
since 1983 but despite an offer of promotion
to the IAS they have refused to join IAS and they

have foregone their chances of promotion to IAS,
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. 7.16 That one Ram Swarup who was also in the

U.P. Btate Civil Service (Executive Branch) was
promoted to the Indian Administrative Serwvice in
the year 1985 but subsequently looking to the
monetary loss sent his resignation from the

IAS and his resignation was accepted by opposite-
party no.1 and he presently continues in the

U.P., 8tate Civil Service ( Executive Branch).

h Te17 That by way of elaboration of the assertions

\ made in para 7.14 hereinabove it is relevant to
“ state that peftioners 1, 3 and 4 were working in

the U.P. Civil Service (Executive Branch) in the

then scale of ks. 2300-2700. This wes the position

| which was obtaining prior to their induction

in the I.A.S. The said scale of rs. 2300-2700

: has been recommended to be revised by the U.P. Pay
h Commission to f&se 5900-200-6700 and it is moot to

} state that had the said petitioners continued

% in the U.P. Civil Service (Executive Branch), they

would hive now been placed in the said revised

scale of ., 5900-6700, The present revised senior

scale of IAS is ms. 3200-4700. The said petitioners

have accordingly been made to suffer financial loss.

7.18 That by notification dated 13.3.1987 issu=d

by the Government of India, Ministry of Persomnel,
P.G. and Pensions, (Department of Personnel and
Training) rules called the Indian Administrative

“ Service (Pay) Second Amendment Rules, 1987 have
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been made to amend the IAS (Pay) Rules, 1954
which are hereinafter called the Pay Second
Amendrent Rules, 1987, Bythe said Pay Second
Amendment Rules, 1987 Junior Adminigtrative Grade
has been provided for in the scale of Bse 3950-5000
with effect from the First Day of January, 1986.
It has further been provided that a member of the
service shall be appointed to the senior scale

on his completing four years of service subject to
the provisions of sub-rule 2 of rule 6-A of the
Indian Administrative Service (Recruitment) Rules,
1954 and to the Junior Administrative Grade on
ccapleting 9 years of sewvice. For purposes of
calculating 4 years and nine years of service in
the said rule it has been provided that it would

be from the year of allotment assigned to a member

of service.

Applicants 1 to 4, as indicated hereinabove,
have been allotted 1980 as the year of allotment.
If the IAS (Regulation of Seniority) Rules, 1987
a@s amended by notification dated 18,1.1988 h=g
been made effective with retrospective effect so
as to cover all the members presently working in

the IAS, the applicants 1 to 4 would have been

eligible to four years weightage and the year of
promotion would be reckoned as 1976, On that
basis they would have been deemed to have
completed 9 years of service in 1985 ang to be
placed inthe Junior Administrative Grade under the
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I.A,8, (Pay) Second Amendment Rules, 1987. The

financial less would have been mitigatedtd a
considerable extent.

It is further relevant to state that over
and above the Junior Administrative Grade a selecticn
Grade rs. 4800-5700 and a super-time scale
#se 5900-6700 have also been provided for by the
Ias (Pay) Second Amendrent Rules, 1987. The super-
time scale in the IAS is admissible to members
of the said service on completing 18 years of
service, But State of U.P. has been granting
this scale to the members of the seryice on

completion of 16 years only. The applicants 1 to 4

in the event of reckoning of their year of allotment
as 1976 and keeping in view the year in which they
would be attaining the age of superannuatién would
reasonably hope to be placed in the super-time scale,
7.19 That it is further relevant to state

that the revision in the scales of pay for the U.P.
Civil Service (BExecutive Branch) has been
recommended by the U.B. Pay Commission subsequent
to the applicants confirmation in the IAS thus
leaving no option to the said applicants to revert
back to the U.P. Civil Service (Executive Branch),

7.20 That under section 3 of All India Services

Act, 1951the Central Government has been enjoined



21.

to make rules after consultation with the Governments
of the States concermed. In pursusnce of the

said provision the proposal contained in letter
dated 9.9.1986 (Annexure A-2) was sent by the
respondent no.l to the State Governments., Since

in the said letter it had not been specified that
the proposal would be made effective only from a
future date and exclude the benefit of the saigd
proposal for adopting a revised formula for
fixation of seniority for officers who had already
been promoted to IAS, the amended rules necessarily
has resulted in their being no consul@ation with
State Government on that aspect of the matter.

7.21 That being aggrieved by the provisiom in
the notification dated 18.1.1988 whereby the
amended rules have been made effective only for

the future promotee officers, the applicants

are preferring the present petition which would
otherwise be cognizable by the Hon'ble High Court
under Article 226 of the Constitution of India and
are challenging the said amendment on the following,
amongst obhers,

GROUNDS

|

N
(a) Because the provision in the Amendment
Rules contained in Annexure A-4 that they

apply only to officers appointed to the
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(c)
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service after the commencement of these

rules is clearly arbitrary and violative
of the provisions of Articles 14 and 16

of the Constitution of India.

Because the amendment made has no nexus
with the object and purpose for which the
arendments to the IAS (Regulation of
Seniority) Rules were being made,

The provision that the said Amendment Rules
would come into force on the date of their
publication in the official Gazette has
unjustifiably resulted in sxseutix
exclusion of officers of the State Civil
Service brought into the IAS prior to the
date of publication of the said Amendment

Rules .

Because under section 3 of All India
Services Act before making rules regulating
conditions of recruitment it is incumbent
on the Central Government to consult the
Sgate Govermments, In view of the
divergence in the proposal sent for purposes
of obtaining the said consultation from the
State Governments and the final shape in
which the Amendment Rules have been framed

is violative ofthe said provision of



A

(a)

(e)

(£)

(g)

[
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section 3 a2nd it must bhe held that there was no
consultation with the State Governments as far

as that aspect is concemed.

Because it is against all good senée that
incunbents like the applicants recé iving
promotion to IAS retire at a salary of

Bo 5000/~ per month which is less than the
salary they would be entitled to had they
not opted for I.A.8, This could easily be

eliminated by making Annexure A-4 retrospective,

Because respondent no.1 was committed to give
one year's benefit in I.A,S, for every three
years completed service in P.C.8, to an
incumbent of the letter who got promoted;
therefore the provision of Anneiure h-4
depriving the applicants of the benefit of
accepted principle of weichtage ‘in seniority
is negation of justice,

Because otherwise also the respondent no.1,

to make the wejightage system iﬁtelligible and
uniform and not offending against the equality
clause has to be directed to give the benefit of
Amexure A-4 retrospectively so as to cover all

the applicants.

Because the directly 2ppointed I.A.S, Officers
lose nothing, if promoted officers to the I.A.S,



are given weightage as the direct recruits

to the I.A.S.get promotion according to the

time scale in each State.

(h) Because the provision in Annexure A-4 making
it applicable to officers appointed to the
Service after the commencement of these rules
suffers from the vice of breach of promise

of giving weightage to the applicants,

8, Relief Sought

It is most humbly and respectfully prayed that

this Hon'ble @Bribunal may be pleased:

(i) to hold the provisions contained in the IAS
(Regulation of Seniority) First Amendment Rules,
1988 as notified by notification dated 18.1.1988

and contained in Annexure-A-4 to this application

as insufficient, arbitrary and violative of
Article 14 of the Constitution and iséue
direction to respondents nos.l and 2 to further
amend the I.A.S.(Regulation of Seniority)

les, 1987 by adding the proviso as given

, At
| S
in para 7.13 of this application to Rule 3(2).

(ii) to issue a further direction to respondents

nos.l and 2 to apply the provisions in the

said Amendment Rules, 1988 to the applicants
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and to give them weightace in seﬁiority over
and above the year of allotment with all
consequential benefits in the mafter of
fixation o f pay,promotion and placement in the
next higher grades from the date on which

each of the applicants becomes entitled

consequently.

(iii)to give the applicants such otherbenefits
and reliefs as this Hon'ble Tribunal may

deem just and proper in the circumstances

of'the cases

(iv? to award to the applicants the costs of

this application.

9, The applicants further declare that the subject~

matter of the present application is not‘pending
in any court of law but the applicants have learnt
that the direct recruits have presented a petition
in 1988- A.C.Pandey and others versus Union of
India and another which is pending at thg

Additional Bench at Allahabad on 8th December,1988.

10, Particulars of the Bank Drafte

Name of the Bank

D.D.No.



11, List of encl@sures.

4. Representation dated 19.1.,1984,

2. Letter dated 9,9.1986,

3., Notification dated 6.11,1987

4, Notification dated 18.1.1988

VERIFICATION

I, Niroti Lal Gupta, aged about 53 years,
son of Sri Mani Ram, resident of C-17, Butler Palace
Colony, Lucknow,presently posted as Additional
Commissioner,Sales Tax, U.P..,P.C.P.,Building,
Station Road, Lucknow,do hereby verify that
the contents of paras 1 to 11 are true to my
prsonal knowledge and belief and that I have not

suppressed any material fact.

o

(N.L.GUPTA) ‘
Applicant No.l.

Dated:January ,1989 counsel for the applicants.

The Registrar,

Central Administrative Tribunal,
Lucknow Circle,Lucknow,
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In the Central Administrative Tribunal
Additional Benbh at Allahlkbad

Lucknow Circle, Lucknow

Application no. of 1988
BET/EEN
Niroti Lal Gupta and others ~Applicants
AND

Union of India and another ~Respondents

Annexure no. A=-3
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7~ FYBLISHED IN THE GAZETTE CF INDIA EXTRAORDINARY o \
/ L » 7 i'ppr 11 SBCTION;3iSUB;SECTION: (1) DATED & 6.11o87- | |
LV e npuidpy it H'n!w“'fi?"xﬂ‘ BT B b4l 1

S T TRaefd 10,14014/76/84-A18 I o v o) ,w“’:‘rwm':‘ c .
VA 'Government of Indiar 1 i cahl- ; SR -
% o X Ministty of)PerSOnnel,rPublic -~ i
Yoy ot B MIsTigrievances: and Pensions: :J{?:Q“ijﬁfogﬂg cLs ‘
| / .?Y,LDettctment“ofvPersonnel.& Trainipg, " rl» rl R ,
e Yo \*._’.‘.ﬂu »‘ ;""'J‘-TI \ (1 { dblr‘rj J.{J . . . . . A
LA :' RN -”-r L {\I,! .h"! xq ‘a.d e ) -
- -';, N z:.,. (. "’_‘ o 1' ‘“i o on. ’. .I . ‘ .. % ;.,
R . i New Delhi,\the 6tb November‘ 1987.'ﬂ) ) ) T
‘ L - . ‘.'A"fl o vy 1,," i v ‘ \'. .
il - "JJ:! "y .\r ) + o ST . L .
! *NOTIFICATION‘{T’,df“‘b‘?l"‘.,(x) _. ‘
| ) , , e ANIADTO 95
{ ¢ : " 1:,: d o.‘\ RN \';.-.,z (\;”J lﬁaH RO o lh' axiy ”1”{‘ %) )
Fﬁ' GSR Nc’:);,; q 6( K) In exercise of powers conferred by sub-section o i
3 of the Alll India Services Act, 1951.°(61 of) , = - §

,(1)l0§ﬁi

@£319§T)j,g e dentral Government, ‘after consultation with the - J St

GREE & of -States. conC?rned'threqY makes sthe following * .
mlesb namly = v ""11‘ :, ';-‘.L\/J H‘S ""’,_,Vﬁfl’lo Lo . o
1. 0 F "’_p%rg_gt_leami___s_msﬁt—im‘l) ‘hese ules way’ 1
bhe called the Indian AdministrativeASe:VicevﬁRGQ“I?}i°n of f“ﬁif-;”
beniority) Rules, :1987. L f"'*“ KUTNE S S P (T S ST

. : RCLUNI

: SAVLTRNEAT o S T T
Iy ﬂ‘“‘ (2) They shall come ‘into forge on the date of their LT
publication’in the official gazettes e IR

-

’Ej Sy "Definitions.-In:these rules, unless the context'” SRR
otherwise_requires, -',WJ CU ¥ 1 T

T =t (a) “‘cadre' means’ .the 'Indian Administrative Service :'quﬁ ‘
Cadre constituted’ in accordance with rule 3 of CoT
the Cadre Rules: ‘ et

- . N N . L. . - . .
) . b

(b)_ 'Cadre Rules' means“the Indian AdminiStratiVe RN
‘ ‘Service G:adre) Rules, 19543 . 7" UVt vl
‘,"(,') < iCadre Schedule - means the Schedule to'theif T N
- """ Ipdian Administrative Service (Fixation of"” ad Linre ‘
¢ i Cadre Strength) Regulations. 1955; - 'i’“l" }’!ﬂ'V'Jq . b
f - . LY ’ J. :. - )
i ’ ‘(d) ’“Commission\ means .the Union Public Servicel .," ,
o Commissions: «i @ b i Wy sy hho,ved;
R R N ;‘;‘, T ' '.i 1.;.1.‘ Ik ;f ()f h"lﬂpi.u") :
'1'(e) u‘mpetitive examination' means: the examinatiOn“‘%wbr>' .
o raf crred to in rule 7 of the Regruitment RuleS' D‘WOT"‘ |
.~ o N i
4T H(g)Y 'ddrect recruit officer' means an officer appointed .
’ ' o the service through a competitive iexamination< =ff3
C o in accordance with rule 7 of the Recruitment Rulesfﬁ L
"L (g) ‘'gradation l1ist! means the gradation list prepared LN
' under rule 5 of these rules; _——" v e :
? /}J\ M - co-ooo/- P
_— / "“ :.
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: Provided that if a direct recruit officer is
y i . permittzd to join probationary training under I
‘ - Bule 5(1) of the IS (Probatioh) -Rules, 1954, -with—-—-
direct recrult officers of a subsequent ‘yearof -
allotment, then he shall be assigned tha ‘subsequent -
" year as tﬁe~year¢gﬁ allotment, e
R R P : e s e 0T
'/izl)the‘yegrfoifal}otmentfof a promotee officer shall -~
I be.the,saquaa,tpe_year‘dffallotment‘bfﬂthe‘huniorbmogt'
LT ﬁa,among'thé,directfpepruit‘dfficers“who‘officiéhed'
- , dontinuously id a' senioripost’ from’ a'date .earlier to
: the.date of gppolntment of the promotee officer to .
the Ssrvicae ™. . o ' CoL -
T i:“"'f{.{‘l'{ fu'4 Q".’_’Jfr(J,L hgas mren LT J oy spe
o 1141) 'ha.year ‘of .allotment ‘of’ an''officer ‘appointed by s
¢ +" gelection may .be ‘deteérmined ‘ad hoc 'by the'Centralpe.
o poe, MOverament on the‘repommandabion‘of’phe«Staterﬂ 3]
- M7 Goyaranent ‘conceraed’aad in consulsation g7ith sthe
Comalagions .. . ¢ AR

| ! 7 'pProvided that heishall notibe allotted: a-yearjoq
‘]( i : ﬂ;,mearlisrfthan‘thaj&sar of'gllquent-of a-promaotee sy
. | _ : officar alreadi appointed.to the:Service-anl whose .
Ty - length of service gn the Stata yViyvil 3service is more
\ "', . than.the lengtn’or eontiuuous service of the former )
o b. ; . ¢ L - . o .
: iuquuugcul9ﬁ yich :whe 'uffairs’oflthe Stateshsunsc oy -
o : *'f“¢w,”f§}w1“v"““iT‘Ptnuh“i(L?W' preyan tie olug o S
“(4) nocwithstanding anything contained iniclause“(ii)ivofticaca-
. sub-rule, (3),.1f,a promotee officer officiated continuously. inn
a senior post in accordance with the: provisiona of*rule;9égfr§he
' Gadre sules, he may be assigned the 'year-of allotment oxi tne = -
- junior moat?directyredru1t‘office; who ‘was ' appointed:to qfficia:e
n a senior poat from a date‘earlier to ‘the-date of.commencemgns,
‘of such officiation of the promotee- officer,:subjectito the
:xollowing copdilions®that,i= } 104 poaw dbbuiup, g po oLi7eT9pe
‘ S "";':-’..-”?-Hg f‘(.‘ EM f’:.‘;ﬁ-(".'{f‘!l\d {'_O r‘.. g‘;:{—‘r.r;rp tTot. p'!;,}” )
. (a) the' neme of the promoteeiofficer is included in-all
(eonieinces . I“tha Sel ct'Llsts'ﬁn?iorceﬂhetWQenfth date.oth%S“G
mesk of . " Ligfficiationsand;the date.of his appointmeng, Lo - he
) 4 \: s (.&} ;5'Bervice g jij tr i l«;.".. 7'.&{.4\'__‘}' "_\(_) {‘ 24} ‘.,!V ti.v:],\,;cr- )'J_Uu
A . Lo to . N . ) PO o
*“. -+ Provided-that where the-ndme..of ‘an officer was .
f:include¢'in‘theﬂselect=Lisp in‘forqevimmediatelygrm ;
i"Yefore theirs-organisation.of the:States and 13 _
i - |
r’also included in Select List prepared subser Vi rpe.
»  ®%g.the date of such reorganisation the Namg.vey « - yy
., I:such officer shallske deamed-to_havg;been g nryre |
.:';_.' (r‘) g1 “,"_?’___(Ki'u.{.&——-v' TTL L ..;‘:5l‘.f¥£-‘\3’~§ Lo .-;s;.":.-ﬁ‘:,}'nﬁ ‘b ra
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U AR e
(d)~a Selact List Ofricer shall be .cremted as having z

AT PN X 4 " . " by
ond 1psleava or.,qralnl_nf-"lffwne.;Statel,\iovorwwuc i8sue
PP I '*“,,,cex‘siflcet.u‘.-r.‘}gxnc? ug- for sueh 1save or trainigg = /v
'J‘:‘,_\-M::I_.-k'(;f_he'.wou'ldThaye 00 ,di,f:];c}ated;id a%. sgg;&.)rx,"pqat;o T.'*.Sf*\.'" el
SO ddaraag that pariods el e ot v,;ﬁ.##,a;;:’-"“;ﬁ' beirsy .
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Y3 ¥ (¢)Y an Officer who’occupiesta 1owes rank: insa gelegt Tisunt
) phull nov be gven Lne bunsfii of guch,.officia'qio'ri insb
Moy 2, 7’.’;-“:‘:"_\81'830101“ pom;/ex—cadre. post frow & di.te ea‘rliur"tQ‘thez)
L sl o date from Whicn such benefit: is. adx_niss_igble;co an. . .
aat A Vg .o:ﬁ:ioer.-“hg.is,:'hisher‘1‘-.}-f~rank.-m chat gelect List. . {€)
L e ST e o ot S @l e asipad |
4, 'Later-sa ‘senloidgy of ‘tha officers viho 'are"essiahiad_"‘f:j""',g_ wdd '
tne some year of allotmonte= Lhe’inter-ee seniorityv df:thed '
of ficers’ appointed to the Service' shall be in therfollowing
orer amd in each calegoly .'t.he'inter—ise‘»'qeniority- shell be -
' dete;‘:’in‘ad',in;tho follaving manner_-.é‘ r '_*_‘!"19'.". et j:.,)“.,';:,: L.
ERET . o Ve S R ALY SR R R
(1 dvirect'recruit'fcfficéirs'ﬂhall be ranked inter-a8"t
X " in the order of merit &s detemmined in accordance
4, wich.rule 10 oi the Indian Administrative Service

X
"

e
R (Probation) ;iules 11954328 £150I1T0.A0 v
gt W ST LG e dd e L’|(} ,-ibq","-;i fT},’lO“Q vikiclon® LY
e A promotee.offé.cers"ahall"be*rauk_ed inter-se in“the . .
" ‘order of‘'pheir.dates of ragpo%pmggxxt,,to!‘the Service
ST L v A Voo

Y '»,ofiluiuch“_in‘,'a' ganior!post -durisg yany. periol of . - (q) g
git G

I . < / ._; . B
S f'u >‘\“J ,' o . = € Ty : 4% :'“:(‘ t" t ey ’
S04 provided thet if the dace of ‘appointnent”of :more-

TRV Y S 3
",‘.,\‘-_'.E.’;,anan one oificer-is { he aamey tneir inte:-se saeniorivy .
7" éhall be in vhe order 4An whigh thelr napes' are arranged
- ..in the Selectlist .on:the.-data.of. apgoi.ntme_nbft'.o’m.the»;fa
o . 3 . . . . N -‘_,’-,. UPIRT - PAWIO BRE IR bng a3 o
L et Services ‘ M 3 8inow
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T (41d) ‘officers appointed by ,aelgccion shall be’ rante d intersse
¥ in the order in wpich heir menes ere ‘arranged by the,
VX e . Gormission tor thg. purpose of appointmenb'_.tolz—bhe_.mqmice
Tt 2 . ana bt et | L ' o H '
Lo by Belectlons THL AL T () = gan oot SRz o

it gq;ﬂf L DI PRI SRV A T M s
i ! yeal f £OI

* o5, m%m}_m.- I'here, shallibe prepared every'y )
_s__ each atate Ladre an:i‘Jointihadre'-.a.ggradatipn,liat;qonaistingo
it 'y of the names of all ojiicers borne onrbhac'cadre arranged ing
by orde;-.g?f_.,sgnior;w,.ﬁ '.’:,;11:4‘“ :Q’L'L~"ex i.v .‘U.iJ,n;?’ ., -
tion of che Saalority of officers tpanaferred to_ o

~ (1) -Af a‘direct frecruit,off_ice;‘"‘_isf'loéov. ‘
g rensierred from one cadre to snother in puhlic j,n_i:eres't,tqmis‘
20t year of allotment shall remain unchanged and his :\.'nter‘,-'ser 03
f5dr yogition emong the direct' recruits.having the same year of -
allotment in the cadre’ to‘which he-is transferred 8 all remain
- the same as’ dotermined- in:accordanca with rule 10 .of ithe Lndian

sduinistrative, Sorvice (¥robation " siules, 195417 TN
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TYE OF INDTA IN
{

BE, Pl ED_IN_THE GAZETTE A
>+ T UPART- 11 SECTION 3(3) EXTRADADTNARY)

No,14014/17/86=A1S(1) ;
Covernmont of India * P
Ministry of Personnel, P,G., & Pensions. . o
(Dapartment of Personnal & Training) '

[ A XN NN

New Delhi, the |% Jan., 1988, 5

NOTI FICATION

GoSeRuND,esevssessssln exercise of the pouers
conferred by sub-section (1) of section 3 of the
All India Services Act, 1951 (61 of 1551), the
Contral Government, aftsr consultztion with the
Government nf States, hereby makas the following
rules further to amsnd the Indian Siministrative
s5arvice(Regulation of Senijority) Rules, 1987, |
namely $- . ‘

1. (1) Thexs.rules may be celled the Indian
Adminisciativg Servicou (Regulatiok ~F
Seniority) First Amendment Rules, 1588 v

(2) They shall come into force on the dats of
their pulblicstion in the Official Gazette.’

2. 1n the 1AS (Regulation of Suniority) Rules, 1987
Rule 3(3) (ii) shall be amended as belsuv 3

"(1i) The year of allotment of a pfomoteo
of fFicer shall be determined in the following
mannolt $- e

(a) for the servics rendered by him in the

- -$tate Civil Scrvice upto twelve years,
in the renk not bolow that of a Deputy.
collecctor or equivalent, he shall be
given & yeightage of four years touwards
fixation of thg ysar allotmernt; =~ . -

{b) ne shall also be given a veightage of one
year for overy nompleted thoee ysars of
service buyond the period of twelve yaarsy
referred to in sub-clause {a), subject to
a maximum weightzoe of Pive years, In this
calvulation, fractions are to be ignoradyf

{c) tho welghtape muntionsd in eub-clause (b},
shnll he caloulastad with affect from the
year in uhich the officsr is appointed fo ;
the sirvice 3 : ' '

H

- Providcd that he shall not ba assignec
a yeor of sllotmsnt earlisr than the yoea¥

/
. E RS %/”'
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RLE 14014/17/86—&15(1‘) New Delhi, the['g.’lanua.y, 1986
,Opy forwarded for information to;~-

1. Tha Chief Secratariss of all ths State Covernmanta.
2. tinistry of Homa Affairs'IpPS) Section/UTS section.

g e Fiinistry of Enviornmant & Forasts(IFS II Section) )

4. All Accounteant Ganerala.
e Ministry of Lauw & Justice(Dapartment of Leg slation)N.D~
'6 The Comptroller and Auditor Gengral of India, New Relnj,

7y The Seurstaty, UAloR Public Service L. hmlasiuﬁ New Delhi,
ds« Lok Sabha Secretariat, New Delhi (Lomm;ttea Branch)
9. Rajya Sabha Secretariet, Naw Delhi, N

1J RIS 38! Soctmnw{)eqa,rtment of Parsonnel and. Tm. :

Ihi.

v

S - Gp}é.a/\ .

(RENIARTHAT TTERJIEE ) -

: _ Deputy Secr.stary to the Govt. of India
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I WY 5 4T T et @ wweT &1 a1 28 swy afes
W 7 At a1 A R A fendt s wad SR <o age
W T YAEAT A AT AT q9T qg B AT T
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2. Y

vaS uppointed in IAS after comp.eting 23 yeaors

of service in State Civil Service,
Thut the contz2nts of para 7.4 call for no comments,

That the contents of Laras 7.5 to 7.i0 of the
application are admitted. It is, howgver, stetad
that Govt. of India had sent a proposal to all

the state govts, for iantroducing a weichtage formula
fior fixation of seniority of the State Civil

Service officers gppointed to tne ZAS by promotion
as contained in their letter .o, F.N,14014/7/86-als(4)
dated 9.9.86 (annexure Awij;f the application).

The state of U.k. (Respondent no.z) sent their
concurrance to the said oroposazl vide their letter
n0.,1211/11-1-19/1(96)86 dt. 13.2.87. After having
received the concurrence of their propossl from

all the State governnents, the respond:nt ro.l (Govt,
of Incia) issued notitication no, 14014/17/86-x15(1)
dated 18.1.88, giving effect to the zbove proposa.
by amending rule 3(3)(ii) of the I~aS (Regul:ition

of Szniority) Rulas, 1987 (anne.ure 10 =4 ) as

2irst dmend.ent Rules, 1966,

ihet in reply to tie content of Lare 7;11 of the
application it is stut:d that the zmendnent to

Rule 3(3) (ii) of the IAS (Ragul:otion of Seniority)
Rules 1987 coaled first «wcendrent Rul:s, 1ve.8
introduced under notificetion dt. 18.1.38,caue

into forsce on the date of their pu.lication in

the Gezzette i.e. 13.1.88., aAn cmendoant to « fdaz

cannot ke wizde aifective retros zctively, =i

Cout,e, o3
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3.
arendment is to be operative only prospectivaely.
since the prouoted oificers vill be getting nicher

'/
Seniority in the IBS then vhot they -oulé h:ve got
-~
prior to the :mendment, tharefore the directly reonted
iy recruited IAS oificers are adversely afiectad. It

was,therefore’not legaily permiuvsibie to apply these

amendnents ratrospectively, Besides, it was neitre

p Qi)

desire:ble nor feussible to reopen ¢ll the past cases

for re-determination of seniority as it would Lave
led to unsettlidg the issues settlad lony ago. $he

amendnent was,thersfore, righely given 2tfect froam

the dcete of its publication in the ofﬁicial gezette
dated 18.1,1938. It has never osen,i.tention of tie
Uaion of 1l.diz, «:2spondent no.l in tihis case, to give
h

SCH ]

igher seniority to those urormoted officers wiio
alre-dy in position und tlerefore it is .ot courrect

for the applic.nts to wzllege thut the purpose oi remov-

ing the dispadrity could not be served by the said
amendzents,

-

vy ‘ .
9. 4wht the contents of &&==r 7.12 of the epplicsation
ere (duitted, ..o benerit of tue umend:eat to Seniority

rules is admissible to tne applicunts es they were

appointed to the 1AS by promotion prior to 18.1.88,

10, Thet in reply to tiie conteants of pars 7.13 of
the cuplication it is stated thet tie proviso suggested by
the

cpolicants in this paragraph cannot be adopted,

asS tihe oroposed proviso vould recuire the cmerdad rule
v

to have retrospoective ecfuct, 4 as re¢ . rds the op reii-

2nsion of the upplicant thet if _n officer «ith 8 ye..rs

oL survice in the State Civil Service is L. ced in

t.2 select list on ccount of werit -lonc tian e

vila restrict tic seniority of the ofiicers to e

Conbaeo, 4,
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sppointed after hin, .00 mey heve put in nuch

loag:r service, it is submitted thet this ap.rehen-

Sion is yvithout any basis, The Ias (popointi2nt by

Promotion) Ragul tioas, 1955 h.ve been smendad on

30.3.89 according to which how tl2 zone of consid-

er=tion of thz eligible officers h.s been reduced £froi:
Six tines the number of veczncises to o little more

thicn three =nd holf times the numuer of vecencies,

’129ua Ry e pen WR2no-Shne

“oBIReIneins  In view of this, the possibility of

a4 juni.r officer, with "uch loss servicz, superceding

<y senior ol.icer,

tl

i@ zone of consideration will be havirng .ore or less
equal length of service.

>

11, th.-t in replyythe contents of par:s 7.14 of

D

2sent mend-

the gpplication it is admitted thet the ~r
nt does not givey any benefit to the wpplicant

oy

Line

.
tiovevar, it is submitted that the petitioner nos,
1 to 4 h.ve bezn alloiLted 1980 us tie yaar of allot-
2ent  in sccordance ith the olcd rules «nd cs sudh

they will be cligibie for Junior adainistrative Grode

of Rs,3950-5000/~- after ©

=

~
ye-rs of service feomtme
O T BT e

SIS, —

12, Tiel in reply to the contents of Pera 7,15 .ad
N~

/.16 it is statad thet @Sri lamesh Chandra vho <

eSS
“wpointed to Ias from promotion uote on 11.0.04,

COQt....La.
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resigned from the I.a.S. und his resignatcion was
cceptad by the Govt. of Indie with effect from
11,06,84, Sri Rum swyarup who ;¢S :ppointeﬁ to 1I.A,5,

| from promotion cuota on 23,7,35 «lso rasigned Irom
I.4,8, and ris resignation hus beern accepted w.e.i,
22,656,883, S/sri riahendra Prckash, Probhu thh wlsre,

| L., vy Si.gh 0d ashox Kuacr whe were in the Iad
Swelect list, however, did not give thei; option

for appointment to I.a,S, and they -ere lait out and

” officers ne:;t to them in the Sel.:ct List were appoint-

ed to 1.a,9,

H 13, That in reply to the contants of ﬁgra Tel7

\ of tha c¢pplication it is stated thet the petitlonar
no.,1l, 3 and 4 were appointed to the IasS on 23,7,85,

!l Bfter obtaining their options for joining the ILas.

1t will be relzvont to point out thut foﬁ protection

of pay of promotee officers upto 5700/-, the Govt,

of Iadia hive issued orders vide their letter o,

v 11030/25/87-AIS (II) dt., 21,1.86.

x4, That in reply to pura 7.18 of thé agplication

I it is stated th«t the sceniority of the petitioner no.
1 to 4 has beoen fixed according to old rules and

they have been given 1980 «¢s the year oé allotment,

| The ammendment to the Seniority List cannot ke applizd
to th2 :zpplic:nt8 and the averments mad: in this

regard are misplaced,

15, That in reply to the contants of pura 7419
of the application it is stated th..t tl2 oriers ol

confirm:tion in raspact of petitionz2r no.5 heve ot yot

CONC s,



"r»l. %(i\\
;I - 6 -
v Y ‘lSSUQd, _
. been Erohsed $rom St Sawbaipt)., 2S5t of
the conta2nts nead no comments,

\ 16, Thaut in reply to the contents of para 7.20

of the ap_lication it is stated that this resgondeat
: hed sought tle couments of the State Government,
in lettar datad 9.9.86 on the proposal to amend

the Seniority Rules for introduction of the weight-

) cge formula. It was not necess.ry to specify in

thzt let.or that the amendnent to tha2 rulés will

be mude with prospective effect beczuse it is very

.2l: understood by zll the 3t..te Govoernashts th_t

PR

an zmendment to the rules c.n be nade only vith

srospactiva

=

ei.ect unless nobody is :dversely offect-
2d by such «n anendnent,

Sinces t..2 diract roecruit

IAS ofiicery .ould h.ve baen «dvaersely astfacted by
h ‘

amanding the rules Rretrospectively, therafore,
W

tiare was no nead to write to the State Govern.ents

spacifically th-t the .eendoents will cover only
J ‘

%f l the future cascs., In fact no State Govermmeéent bv.d
=ny doubt about this Larticuiir issue,

i 17 ° Tl’) gl.t t}le

contention of the a plicant
L indicat2d in o

&

as
.ra 7+21 (a) of the wpulicction th..t

t.e propective gppliicsbility of the wmendnents is

i arbitr-ry nd viol tive of the provisions of articl:s
14 2ad 1o of the Constitution is deni:d, On tha
: other hand any retrosgpective .pplication of this
. ameadment would huve be:n discriminatory .gairnsc
- p v‘..
ﬁ&§y - \\?E the dirzct recruit IaS oflicaers und 130 zgaihst
Q! @/ Yo
.@t - ng}é : tie principle of n.tur.l justica.
1y & A N hel
\ < ol ue 4 N
N2, _ ’QF '
: :.p./-»l

Cont..7
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18. Th.t in reply to szig sub p.ras (b, to

(h) of vara 7.21 of tr2 spplicztion it is st..ted
th:t in view of the averments made in the preceeding
p ragr.phs, the grounds tuken by the .. plic:nt zre we

r —
tenficble in_fuct dnd’igw, the epplication lack»
L

~

W ~
merit and,liasble to dismi&éaﬁith costg, .

l9. Yol in reply to para 8 of tlhe zpplication
it is statzd that .pplicentd ¥R fuiled to make out

a cuse for the relief sought by tiem.

20, That in reply to paraz 9 of the cpplicution

it is stutad that Sri 4,C. Pandey, l.a.3. (K.R.-84)

and other officers hve filed « _etition No.928 o 193u

in the Centrul Administrative Tribunal, &ll. hisb.d
Bench against Government of lidia, Depertuieai of
fersoanel & Tr.ining totificgtion ..0.,14014/17/86-
4IS8(I) duted January 18, 19388 by which dulie 3(3) (ii)
of IAS (Ragul.tion of Seniority) «ulos, 1937 has

bzen smended,

Lucknow, dated, \>S

augustd\ , 1989 DA POL ST
V.RISICAT 0N

I, the sbovencmed deponent do nergdy veriiy
that the contents of psras 1 of this
affid.vit sre true to my porsoaal Know.edga
and those of p-ras of this cfuiilzavit
are Dzs2d on record .nd thosz2 of paras

of this s.fidovit ere vasad on legal dvise
vhich #l: I believe to ¢ true .nd ti.t so
conceazled in it., So help ne God

e G

Luckuow, datedo\~&-& &
uow, 4 2\ -8 ) DA PO Lo L

I identiiy the deponent 1iwo hes signed sefora
s and is personally xnown to 2.
| -~ *Z
A/.Kv \[‘\l,b‘: 1Y
Ly L/v“\a..*‘
Soleunly afcirmed before e on this Q)
d:y of Wugud) 1989 tR-\S =4/pm DY che
azpon2ut who h s becn ide.ticied oy
I heve satistied iyse.f oy cnemining tne
dz2ponent thet e understood 2 co.itents ol ti.is
aLlidvit which hiis besn re.d and understood oy ti.z
G2ponent,
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In the Central administrative Tribunal at Allahabad,

Circuit Bench, Lucknow

.
[ -
1 )
e PR
A%/;* SN Case no. 18 of 1989
Yo : ‘é\\‘_\
HEEN X
AFTIDAVIT (- E
N o
b Fed
& ol
Al e ABAL

Niroti Lal Gupta and oth:rs --apnlicants
versus
Union of India and another --Respon_.ents

REJOINLSR=AFFIDAVIT Oil S.HALF OF AP2LIC . 3
NOs, 1 to 5

I, Wiroti Lal Gupta, aged about 53 y=ars,
% son of Sri Mani Ram, resident of €-17, Butler
Palace Colony, Lucknow, do hereby solemnly take

oath and affirm as under:-

That the deponent is one of the applicants

x.l . 1 .
y . \"i\/\;/ A -
N o in the above-mentioned case and as such is fully

" conversant with the facts deposed to herein-

' after.

2. That the depoaent has gone throuch the
counter-affidavit filed by Sri M.S-llathur, Desk

Officer, Departrment of Personnel and Yreininc,

Governrent of Indiz, Naw Delhi on bihalf of




b

D

| the respondents and has fully understood the

contents of the same,

| 3. That the contents of varas 1 to 7 of the

counter-afficavit need no comments except that

2?e contents of the letter no. 1211/1iI-1-19/1
®6) 86 dated 13.2.1987 of Government of U.P,
| need be divulged « The applicants have reason

to believe that the recommendation of Goverpment
I [ e /»j"( -7
w -
of U.P. was different from whieh it has been

e

i made out to be,

4, That the contents of para Bbgre not admitted.
i . . nesevel C’f.u' i
I The Union of, India has framed serwviee rules

L giving them retrospective effect. Latest exanple
of such a rule making is Government of India
Order no. 20015/2/88 A.I.S. (II) dated 4th August,
1989 which has bzen made effective from 1st

o January, 1986. It is denied that the retrospective

. application of the rule woulcd advefsely affect

—

i - the direct recruits, as their own seniority
Il

will remain undisturbed. The pay structure of
‘the I.A.S. will ensure that they get their

TN promotions to various grades at the dot. I+ is

surprising that the Union of India has taken

such a stand which is contrary to facts. The

o
contention in the counter-affidavit ¢h@bit s

I not the intention of Union of India to ;ive
hicher seniority to promoted officer alrcady in

position does not give reasons for doin.. so.
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The;fieponent begs to submit that these assertions
are imaginary and not based on facts. The IAS,
consists of direct recruits as well as promoted
officers and any service conditions have to look
after the interest of both the ségmpnts. The
weightage formula was acccpted to remove dis-
parity in inter- State promotions to IAs. and

to compensate State Service Officers for belated

|l
promotions .% ZASx ¥ ¥ If direct recruits in
one State are not adversely affected by promotion

of a PCS. Officer to 1IAS after 12 years of service,

they have no logical and cogent reasons to be
adversely affected by promotion of officers of
P.C.S. in another State after 12 years and his

being given a weightage of 4 years in seniority,

So this argument is absolutely misconceived. The
weightage has nothing to do with the status of
direct recruits who will continue to get their

time scale. The Union of India before framing

amended rules never made any distinction between
PCS. Officers promoted before the wéightage rule
and after it., It is therefore figment of imagina-

tion to say that it was never the intention of

Union of India to give higher senicrity to those
promoted officers who were already in position

or that it was not found desirable or feasibls to

reopen the past cases for re-~-determin-tion of
seniority . These matters were in fact nover
considered by the Union of India and the cmendrents

were made in routine without seeing whethsr the
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| |
objective intended +to fulfil the recommendations

of the Estimate Committee and the High Power

Committee as circulated in circular letter dated

|
:
h 9.9.1986 was being achieved or not. Since the
amendment made has fallen short of achieving
its objective, the same may be corrected by

“ inclusion of proposal made in para 7.13 of the

' | application which is in the nature of a proviso
y and provisos are a comron feature of all =
\
rules.

5. That in reply to the contents of para 9 it

is stated that this para states the position as

“ it is under the amended Rules. It does not

give reason why the promoted officers who were

¥
);.v’ in service on the date of amendment should not
“ — get the compensation for belated promotion by
| - vy > :
. way of weightage in seniority. It thus tried to

avoid the issue raised in the ¢laim petition.

N 6. That in para 10 of the counter-affidavit it
is stated that the proviso proposed in para

7.13 of the application, if accepted,will make

N : the amended Rules retrospective. It is contended

that it is not illegal to give retrospective

effect to any rules if it is necessary in the

interest of justice to do so. It is specifically
“ provided in Section 3(2-A) of the All India

Service Act that any rule or regulation can be



amended retrospectively. Since in the instant

case the amended rules are not doing justice with
!
officers promotedearlier to these rules, they

should be given retrcspective effect by suitable

modification like the one suggested. It has also

been contended that the Union of India has

reduced the field of eligibility for promotion to
IAS, and so there is no apprehension of a junior

officer superseding a senior officer in state

Services. The deponent states with humility

that the possibility of such an effect on the
seniority of a senior person still;‘ remains though

slightly less and therefore the proé.sion is

discriminatory. The deponent further seeks permi-

ssion of the Hon'ble Tribunal to introduce a

hypothetical case where seniority of officers

promoted before amended rules, say in 1984, was
not determined but was determined after these

rules. These officers are entitled to weightage

as per amended rules., There are several States

e T
where seniority of officers recruited prior to

January 1988 is not yet fixed dug to liti?étion

or any other reason but such officers will now

J\ get benefit of these rules whilé the applicants
are denied the same. Thus officers promoted with
the applicants will get higher seniority than
the applicantsyif their seniority is determined
after coming into force of these rules, This

disparity can only be solved by making the Rules

retrospective.
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7. Th-t in reply to the contents of para 11 of
the counter-affidavit it is pointed out ®hat it
was stated in para 7.14 of the application that if
the applicants had refused promotion to I.A.o.,
they could have drawn roughly uw to r:. 6,500.00
in their State Cadre. The avermenﬁs made in

the para under reply tactfully avoid the issue.
This is a recognised principle of service of
jurisprudence that no one shall be made to suffer
by promotion. The applicants should,therefore,
get protection up to or near this staéz/gf pay

by being given the weightage in seniority.

8. That the contents of paras 12 and 13 of the

counter-affidavit call for no reply.

9., That the arguments made in para 14 of the
counter- affidavit are strongly refuted and those

of para 7.1i8 of the application are reiterated.

10, That the contents of para 15 of the counter-

afficdavit call for no reply.

11. Thoat the contents of para 16 of the counter-
affidavit are strongly denied, Thefe is no factual
basis to assume that it was well understood by

all State Governments thzt the amendment would

be prospective., There was in £fact no occasion

and no reason for such understandiné by the otete
Governmeat, In fact the otate of Uttar Pradesh

has had a different apnroach to the problem.
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The State Government amended fixetion of seniority
rules of promoted P.C.8.0fficers and ‘J'_mplemented
\. them with retrospective effect as is evident
from the mixz letter no. 5025/II-(3)-19-3(g4)/74
\: dated October 5, 1985 a photostat copy of which

is being annexed as Annexure no, RA-~1 to this

rejoinder~affidavit, The pronosed amendment had

the simple objective of compen.ating for belated

f
¥ '  promotion. It was,therefore, natural to assure
#\ : that it would be applicable to all Officers who

got belated promotion or would so get in

future, It is unnatural to assume that it would

\ apply to future promotion only purticularly when

it was intended to deal with problems/ills of the

old existing P,C.S. officers who got belated

promotions,

luch has been said about the adverse effect

. of the retrospection of amended rules to direct
recruits. The Union of India in the coimter-
C; e __faffidavit are trying to make out a case for

T  direct recruit IAS Offic.rs in supporting their

Petition no. 928 of 1988 filed in Central Adminis-

trative Tribunal, Allahabad Bench, wheresas in

normal course the counter-affidavit should hrve

supported the prospective character of the

r amendment. The case made out for direct recruits

is factually incorrect because the applicants

| by getting weightage would at the most get thea
. seniority of 1976 and the direct officers of this

P4
batch already stand promoted to selection grade.
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Therefore, they do not stand to suffer at all

by the applicants getting weichtage. In fact

no direct recruit would suffer if the promoted
officers are allowed to get their weighted seniority
because the direct recruits are bound to get

their promotions whenever they become due. If the

contention of the Union of India is that since the
promoted officers were shown as juniors to some
direct recruits and the change of the seniority of

the promoted officers would hurt the ego of such

direct officers, then the Union of India should
think of tte promoted officers alsd under whom
these very direct recruits had worked as S.D.Ms

In fact

etec., and have now become senior to them,

the retrosvective application of the rules will
only wipe out some of the tears of these
unfortunate promoted officers who were eligible

for promotion after eight yecars but were actually

promoted after 25 years of service. It is a

< AT ’_ general principle of equity thet those who claim

——

equity must come with clean hands. The deponent

seeks indulgence to show that equity is not in

favour of direct recruitssi-

(a) The CentralPay Commission had recommend-
y/
ed a pay scale of k. 3000-5000for IAS senior

scale. To benefit the direct recruits it was

converted to R, 3200-4700 so that they get a

higher start of R, 3200/~ in plsce of ~. 30CC/~ .

No direct recruit ever reaches the maximunm of o
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senior scale and is promoted to Junior Administrative
Grade in 9th year of service and in selection grade
after 12 years. Thus in ninth year he gets a rise
of Rs. 450/- and in 12th year ks, 600/-, The

oromoted officers have been made to lose R, 300/-

at the maxigum stage and to stagnate at ks, 4700/-
for many years. The applicants will get this

maximum for at least three years continuously.

(b) To benefit direct recruits further a

new scale known as JAG has been introduced so
that in 12 years of service they get 5000/- which

otherwise they would not get.

(c) Special pay is admissiblé against certain
posts in Govermnment., The pay rules of IAS were

amended to again favour direct recruits by

providing that pay and special pay toéether will not

exceed the maximum of the scale. Read with para

~-<Xa) above it will be very clear that direct IAS

will always get in special pay as they will never
reach the maximum of the scale whereas promoted
officers who nommally reach it, will be deprived

of the special pay. The applicants nos. 1 to 4

are in fact not getting special pay since
January, 1987 even thdugh they are working acainst

special pay posts.

(d) Again to favour direct recruits the

pay rules provide that in case of officers in

selection grade the pay and special pay shall not



exceed . 6150/~ . Thus a margin for Ri, 450/-
special pay has been proviced only because
promoted officers reach the stage of Rs. 5700/~

in that scale.

(e) The Union of India has again connived
in amending seniority rules to the advantage
| ;
! of direct recruits so that in spite of the
f/ \L( "W“% e

amendment no promoted officer gets theiprovnxed

weightage +till 1992,

(g) That promoted officers on each promo-

&
tion zre fixed either at parya lower level in the

higher gradp whereas rules have been framed to
C My
ensure"/é:fz;&’of several hundred rupees to the
Va
gdirect recruits on each promotion.bzausswosx The

case of any officer would prove it,

“ 12, That in view of the avermrents made in paragraph-:

1 to 11 of this rejoincder-affidavit the contents
Of paras 17 to 20 of the counter-affidavit are
denied and those of paras 7.21, 8 and 9 of

the application zre reiterasted, (It is submitted

that direct recruits do not in equity or law have
a case against the applicants and that the

“C gy . . . ..
(i . _amendment to the seniority rules is discriminatory

and it discriminates between promoted officers
themselves who are similarly situated and it does
not achieve the proposed objectives. The

v
| petitionem,therefore, deserves to be allowed by
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by issuing a mgndamus to Union of India to modify

the amended rules so as to give the due weightage in

seniority to the gpplicants and all promoted

officers similarly situcted.)

The sum and substance of the counter-

[
affidavit seems to be wnconccaled anxiety of the

e
authorities to boosl the direct recruits at the

cost of the promoted officers who have been
forced +to drag their féet. The gap of pay of
Rse 1275/~ between a direct recruit and promoted

officers of the same batch has been reduced to

Bse 150/- within a span of seven years. Promotéd

Officer gets only an increase of k. 375/- during this

g
khe period whereas tthe direct recruits have been

given increase of ks, 1500/~ .

z

'Mﬂa =

-—

Deponent

Lucknow Dated
e

2%9 . 1989

I, the deponent named ‘ébove do

hereby verify that contents of paras
1 to 12 except the portion within
brackets are true to my own knowledge
and those of portion within brackets
are true on the advice receiwed

from my counsel which I belisve to

be true. No part of it is false



and nothing material has been concealed;

i so help me God.

‘ C" Ay, i :#_ - -
Z Lucknow Bated Deponent
\“ /
" 22.9.1989
I jdentify the deponent who s signed in my presence.
? ; ‘ﬁef ts :é kmoum to /
‘ (R.K, ber/
) Clerk to Sri B.C.laksena, _AdVOC-"te
G

Solemnly affirmed before me on 22 93 9
i
' . at 600 aa%/P(-/m by Niwoti Lal GW»PTZ\
l*-l "TZ\ the deponent who is identified by sri l? K Sylaarva

Clerk to Sri B C - Saafderf

Advocate, High Court, Allahabad.

I have satisfied

myself by examining the deponent that he understands

the contents of the affidavit which has been read
out and explained by me.

CAY 2] “a‘-‘b‘ ;; f;-m

[
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In the Central Adm¥nistrative Tribunal at Allahabad,

Circuit Bench, Lucknou

- -

Case.no. 18 of 1989

Niroti Lal Gupta and others
versus

Union of India and another

Annexure no., RA=1

--Applicants

~-Respondents
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In the Central Administrative Tribunal,
Additional Bench at Allahabad,

Lucknow Circle, Luchnow

Supplementary Affidavit

/ o oaFFDAVIT N\
38 \
K_ MIGH CCJURT

ALLAHA D '
q In Re:s

v a Original Application no. 18 of 1989
y
Niroti Lal Gupta and others --Applicants
| Versus
~ )
~ ! Union of India and another ‘ -Respon’ents
\-\’ \”\J\ — i
\7\\\' u ﬂ
“ I, Niroti Lal Gupta, aged about 53 years,
LN ‘
o son of Sri Mani Ram, resideznt of C-17, Butler
i
Palacegolony, Lucknow, do hereby solemnly take
%"5‘5? .
,{;’ oath and affirmas under:-
. f
I - ‘
_ ‘L " 1. That the deponent is one of the applicants
\,- /‘)/7//D %7 in the above-noted case and as such is fully
~ : — onversant with the facts deposed to hereuncer,
' /Hmu

“ 2. That at the time the rejoincer-affidavit was

filed, necessary documents were not available

and therefore they could not be filed along

with the rejoinder-affidavit in support of the




&

assertions made in para 6 thereof. The said

documcnt s have now become available in support of
the assertions already made in the said paragraph 6
of the rejoinder-affidavit wherein itfwas stated
“ that " there are several States where seniority
“ | of officers recruited prior to January 1988
is not yet fixed due to litigation or any other
\ ‘ reason but such officers will now get benefit
A of these rules while the applicants are denied

In support of the said . assertion
14014/47/89~

the same."
a true copy of an order bearing no.

AIs (1) dated 17.5.1989 4issued by the Personnel,
| Public Grievances and Pension Ministry, Government
j of India and addressed to the Chief Secretary,
Rajasthan Government, Jaipur is being annexed as

A

Annexure no.8A-1 to this affidavit . A perusal

of the same would show that certain PCS Officers

of the Rajasthan Cadre who were promoted to

IAS. by notification dated 29.12.1988 have been

: assjiegned a weightage of 9 years in accordance
By

with the provisions of rule 3(3)(ii) (a) and (b).
The said officers had put in 27 ysars service

or more in the state Civil Service of Rajasthan

and due to weightage their year of allotment

has been fixed as 1979.
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In the same context it is relevant to
state that petitioner no. 5 who was promoted to
I.A.S. on 22.7.1987 has been given 1982 as the
year of allotment., The officers mentioned in the
order dated 17.5.198% have been promoted to I,A.S.
very much subsequent to the petitioners and by

being given 9 years weightage have been given

an earlier year of allotment than the petitioners.

x
It is further relevant to indicate that
Seavtee
the State CivilAOfficers of the U.P, Cadre

who have been prométed after January q‘18, 1988
have been assigned 1983 as the year of éllotment
and have been denied the weightage to the extent
given to the Rajasthan Cadre Officers promoted in
the same year. A few names of such U.P.ICadre
Officers are Sarvsri Subhas Baﬁukhandi,;D.D.
Bahuguna, Km., Uma Varma, Sri G.P. Varshaney,

o —

Lucknow Dated Deponent

51>{2. g?f?

I, the deponent named above

and Sri G,D.Maheshwari.

do hereby verify that con:ents
of paras 1 and 2 of this

affidavit are true to my own
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' kmowl:dge. No part of it is false
and nothing material has been
' concealed; so help me God.

p (::zfi::;///////

“ Lucknow Dated Deponent

presence.

\ 4 . I identify the deponent /;:45;3 sizned in my

to (R, K.urlvastava)
Clerk to Sri B,C.saksena,Advocate

%
,/47

Lru

Solemnly affirmed before me on

at 07 [0 a.n‘/p/‘{ byN\{ﬁQ oZ /9

the deponent who is identified& by Sri /Z /(
<,
clerk to Sri .fgéf .LE;22Z%%L,/

Advocazte, High Court, Allahabad. I have satisfied

myself by examining the deponent that he understands
the contents of the affidavit which has been read

out and explained by me.

™ 4T
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In Lhe Hen'sle Zentrpzl feriniss

rior of Indis & Cihars

“iroti Lzl Tupta & Dthers

"nion cf Indic

2.

rztive Tritursl at Allsheabad,

circuit danch, Luckrru,

miec, ‘mnlication o, 317 of

1993.(f3

Analicznt/Rasrendent

Ny

LI I s 008800 O

In

Zase No. 18 of 1589,

sees4n sss0 s s ;;pplicant?.

Vercue,
& “there esesesn ceee Rzerandonts,
“hz Hont'ble Lice Thzirran ¢ HMis Tompznion Member-

af tha = foresaid Tribural,

The aprlicatfaon of the humble snelicart —ost resouctfully chowsth s—

That Fuyll fucte baye b3en niven in tha rccompnznyine Tuonlementeary
Zounter zffidavit,

Thot for the fazecte ¢ circumeianca stuted in Lhe accompanyino

Tunnlementary Zewntar SFFIAavit it I wxpedisrct in L be interect

of juetice that the suoplementary lZ-ur.iar AFfidayit mzy bz
takan on record ¢ the netitian ray be tiomuexd off w diemicsed

with co=t.

It is, therefore, most raspectfully prayed that this

“on'ble Tritunal may be oleessed to admit the zccompanying Supplementary

Sountsr Ffidavit snd to dicniss the petitior vith costs,

Luckrow ¢

Jated

) () -

23 r'"‘h Chaprrre
fyoedtis,
souny 2l

2) For the Puesorsonie

H ‘\-5" ‘L I‘.

Acdl,
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‘lhr I THE CENTRAL ADMIUISTRATIVE TRIBUN AL AT ALLAHAB 1D
»In CIRCUIT BENCH, LUCKNO
‘; C:SE NO. 18 of 1989.
" Hiroti Lal Gupta & Others eoo Applicants
il. Versus
" & Union of India & Others +++ Respondents
, x 'SUPPLEMENTARY COUNTER ZFFIDAVIT
' I, 4.8, Matlmr aged gbout 47 years som of
. Late Shri D.P. Mathur, Under Secretary, Department of
| & ' Personnel and Training, Government of India, New Delhi, do
AT. hereby solemnly affirm and state as under :-
L That the deponant is suthorised to swear this
' affidavit on behalf of the Respondents. .
il. 20 That the deponant has read the supplementary affidavit
‘f and the rejoinder filed by the applicant and has
-\\'Q)\ : underst;ood the contents thereof. _
SQ - \ 3. That the deponant is well conversant with the facts of
’: : the case deposed hereinafter.
' 4o

That the contents of para 1 of the supplementary
affidavit need no comments.

That in reply to the contents of para 2 of the said

affidavit it is submitted that applicant has referred
%o his earlier assertion that :-

"There are several States where seniority of

officers recruited prior to Jamiary 1988 is not yet

0000'00002/"
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fixed due to litigations or any other reason tut such

officers will now get benefit of these rules while the

applicants are denied the same." The applicant in support

of his assertion has referred to the fixation of the year of
allotment of the promoted officers of Rajasthan cadre.
However, as has been mentioned by the applicant himself,
these officers of Rajasthan were appointed to Ia3 by
promotion on 29.12.88, i.e., much after the amendment to the

Zeniority Rules, introducing weightage formla, came into

force on 18.1.,88. Thus, the reference to the Rajasthan

afficers does not support the contention made by the applicant
that the officers appointed to IAS prior to January 1988 wili
also get benefit of the weightage formula, if their seniority
had not yet been fixed.
As regards the Rajasthan officers, it mgy be clarified

that they were appointed to IAS by promotion after 18.1.88

and were given full benefit of 9 years of weightage and
consequently 1979 as the year of allotment because the State
Civil Service officers of Rajasthan appointed to the IAS by

promotion prior to their appointment had been assigned 1979

as the year of allotment. Thus, proviso to Rule 3(3){ii) of

the Seniority Rules did not restrict their years of allotment.
On the other hand, in so far as U.P. cadre is concerned,
since the petitioner No.5 was appointed to IAS on 2247487,

he vas assigned 1982 as the year of allotment as per the

Seniority Rules in foree at that point of time. On the other

hand, those officers of U.P. cadre who were appointed to IS
after 18th Jsnuary, 1988, were assigned 1983 as the year of

00000003/"' '



allotment, becauss of the restriction contained in proviso

to Rule 3(3)(ii) of the Seniority Rules. U.P. State Civil

Service officers appointed to IAS earlier than them have
been assigned 1983 as the year of allotment, therefore,
their year of allotment had also to be limited to 1983, and

not |
as such they could/be given the full weightage of the

service rendered by them. 4is mentioned earlier, the full

weightage of the service rendered was given to the Rajasthan
officers, promoted in the same year because the restriction
contained in proviso to Rule 3(3)(ii) did not reduce their
seniority.

In this comection it mgy be clarified that the
restriction under proviso to Rule 3(3)(ii) is applicable
only with reference to the officers belonging to the same
cadres It so happened that in the case of Rajasthan, the
appointments to IAS by promotion prior to 1988 were made

only in 1984 and those officers had been assigned 1979 as

the year of allotment. Thus, the officers of Rajasthan

appointed in 1988 were also entitled to the year of
allotment upto 1979, which was eventually given to them
because they had rendered more than 27 years of service.

Cn the other hand, since there have been regular appointuents
to IAS by promotion in U.P. cadre, officers appointed after
18.1.88 cannot be assigned year of allotment earlier than
1083, even though they had rendered much longer service and
vere entitled to higher weightage because the U.P. cadre

- officers who were earlier appointed had been assigned 1983

as the year of allotment, the officers appointed in 1988

0000004/-
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could not be given year of allotment earlier than 1983

under proviso to Rule 3(3){(ii) of the Seniority Rules.

6ol That it is worthwhile to submit that the amendment

to the IAS (Regulation of Seniority) Rules, 1987, introducing
the formula for determination of the year of allotment of the
State Civil Service officers on their promotion to IAS, was
carried out after consulting all the State Govefnments.

dost of the State Governments had concurred with the proposal

and they had also understood that the amendment will have

only a prospective effect. In fact, all the rules and

smendnents thereto take effect either from the date of their
publication in the official gazette or from the date

otherwise specified. However, if it is proposed to amend a

rule with retrospective effect, it will have to be clearly
stated, not only in the proposal circulated to the State

Governments but also in the draft notification. Thus, it is

incorrect to say that the State Governments were under the

impression that the amendments to the rules will have

retrospective effect. In so far as contents of the letter

of the Government of Uttar Pradesh are concerned, it is

for the State Government of Uttar Pradesh to say whether

they would divulge its contents or not.

Go That it is admitted that the Central Govermient nave

powers to frame or amend the rules with retrospective effect
under Section 3(1a) of the All India Services zict, 1951, but
in the same section it has been provided that no retrospec-

tive effect shall be given to any rule so as to prejudiciou-
sly affect the interests of any person to whom such rule

may be applicable.

000.005/-



6.3 That the argument of the applicants that even by
retrospective gpplication of the amendment the direct recruit
IAS officers would not have been adversely affected, is
incorrect. It is true that the year of allotment of the
direct recruit officers would havé remained the sam®, bat if
the seniority of already promoted officers were to be refixed
as per the weightage formula, they would have got much higher
seniority and in the process direct recruit officers would
have become junior to many such officers who were junior to
them in inter-se seniority. Thms, it is not corrept that the
direct recruit officers would not have been adversely affected
by the retrospective application of the amendment to the
seniority rules.

inother group of officers, who would have been
adversely affected by the retrospective application of this
gmendment is such State Civil Service officers vwho got
appolntment to the IAS after putting in relatively lesser
service. TFor example, if in a particular State g State Civil
Service officer was appointed to IAS by promotion after
putting in less than 15 years of service, but if he had
officiated continuously on a cadre post after inclusion of his
name in the select list prior to his appointment to the 128,
then he would have got the benefit of officiation and thus,
might have been assigned the year of gllotment being more than
4 years in terms of weightage. If the veightage formula is
made applicable to him, then he would be entitled to only 4
years of weightage and thus, if the year of alloi:ment of all
the pramoted officers wer8 to be refixed under the weightage
formila, then he might have lost one or two years of seniority.

00.00.00.6/"
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Thus, officers like this example would have been adversely
affected by the retrospective application of the weightage
formula. |

The apprehension of the applicants that in some of the
States the officers who were appointed to IAS prior to 18.1.38,
but whose seniority was fixed after that date will get the
benefit of weightage formula, is not correct. The weightage
formula is applicable only to sach State Civil Service officers
vhose date of appointment to IAS is 18.1.88 or thereafter.
e That regarding the averments made in the Rejoinder
affidavit relating to pay matters, it is submitted that the
promotes officers are not allowed protection of pay, they were
draving in the States; on their induction into IAS. Their pay
is first brought at 1l.1.86 level after deducting DA/ADA etce.
allowed and merged in the scales after 1le¢1.86 (This date is
101,73 in case of promotees inducted prior to 1.1.86) and then
it is fixed in the IAS psy scales at the next stage. From
10186, they are also allowed protection of reckonable State
Civil Service pay upto Ee6700/- (Re4700/~ as maximum of the IAS
Senior Time Scale and Rse1000/- as persongl pay). Consequent
to the application of revised Seniority Rules, some officers
also straightaway get Junior Administrative Grade gnd their pay

is fixed in that grade accordingly under the ssme formula.

" 8 That with regard to para 11(b) of the rejoinder affidavit,

it is stated that the contention of the applicant is not

correct. The Junior Administrative Grade of the IAS is

B30 3950-5000 gnd a direct recruit IsS officer does not get

Bs¢5000 in thg 12th year. On entering 14th year, however, he

can be placed in the selection grade with the pay of [.4800/-.

Selection Grade too is allowed on senliority-cum-merit and on
Cenans?/
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avallability of vacancies.

9, That in reply to para 11(c) of the Rejoinder affidavit,
it is stated that it will be incorrect to say that these
Tules have been framed to benefit direct recmit officers and
to deprive promotees from getting the benefits“of special pay.
This provision has historical existence and it 1s there to
ensure that officers in a particular grade and getting
special pay do not draw more than what another officer would
get in the higher scale if he 1s not getting special pay in
that scale.

10. That in reply to para 11(d) of the sald affidavit, it
is stated that this provision has been in existence to
maintain the inter-service parity between the IAS aznd the IPS
officers of D.I.G. level in IPS (Pay scale k.5100-6150) both
of vhom are eligible for appointment as Directors at the
Centre, in which case this dispensation of drawal of pay upto
B.6150 is allowed. Both are the feeder grades for higher
posts in their Services having the pay scale of R.5900-6700.
11. That in reply to para 11(g) it is stated that normally,
this position agppears after the Junior Administrative Grade
vhen the officers from different streamsbegin to be remunera-
ted equally. In ghy case, it is because of the pay fixation
formula mentioned in para 7 above, promotees canmnot sometimes

be allowed protection of pay on their entry into the IAS

: . becanse some States indiscriminately increase the pay scales

. for their officers and in the process, some officers begin to

get more pay in the States than the pay they would have drawm
at the Centre with the same length of service.

0.0.08/"'
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r 12. That in view of the submissions ﬁade in the above
H paragraphs, the averments made by the applicant are not tenable
 in fact and law, the application lacks merit and is lizble to be
| disnissed with costse. | |
ﬂ Lucknows_ P C}m\ﬁj(
Dateds P45 Deponant
|
VERIFICATION
t! I, the above nagmed deponant do hereby verify that the
contents of paras 1 to 3 of this affidavit are tme to my own
, lmovledge and those of paras 4 to 12 are believed by me to be
"  true as per records and legal advise of my counsel. That
\\LI nothing material facts has been suppressed.
i
Signed and verified this thé{ day éfwé;;g@, 1990
- | within the court compound at Lucknow. |
Lucknows
e | Dated: 7, ( . lbpgg\;g/t\.
Lia 'J(,Y\f Mkt I identify the deponant who has
ol Vo | 2 rzﬁy signed before me

i

o ! ¥
-5
ko

) (-

,-. . oot &dVOCateo

A , .
) fdeptitied vy shri A L4532 | sdvocate,

rl High Court of Lucknow Benchs,

I have satisfied myself by examining the deponznt that he

| understands the contents of this affidavit which has been read

over znd exXplained to him by me.
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. Central Administrative Tribunal at Allahabal
: Circuit Bench, Lucknow
f -
I
1
W l“_‘ils.e.\'j
Case no. 18 of 1989

AFFIDAYI °

2y ¥ 22.5’ 40

Niroti Lal Gupta and others ~Applicants

versus

’I
Union of India and another ~=2e spondent

SUPPLEMSENTARY REJOINDER AFFIDAVIT ON SIHALF
OF APPLICANTS NOS, 1 to ?5

.
L ]

| |
I, Niroti Lal Gupta, aged sbout 5% ¥&ars,

w» ° son of Sri Mani Ramr, resident’ oé C-17, Butler
Palace Colony, Lucknow, do hegeby solemnly take

oath and affirm as undersi-

i )
i 1. That the deponent is gpplicant no. 1 in the

above~-noted case and as such is fully acquainted

f's /% 8 .
'&\' with the facts deposed to hereinafter.

2. That the deponent has gone through the

“ supplementary re joinder-—affidavi“t filed by

. Sri M.}lathur, Under Secretary, Department of
“ Personnel and Training, Government of India,

' New Delhi and has fully understood the

contents of the same.




3. That the contents of pargraphs 1 to 4

do not call for any reply.

4, That in reply to para 5 of the supplementary
counter-affidavit it is stated that the contents
of para 2 of the supplementary affidavit of the
deponent dated 17.11.1989 has not been understood
in proper perspective. Had the Rajasthan
Administrative Service Officers been promoted
prior to the amended seniority rule of 1988

(for which vacancies existed) they would not get
weightage in seniority. The inaction on the
part of the SelectmCommittee constituted under
Regulation 3 of the Indian Administrative Service
(Appointment by Promotion) Regulation, 1955

to meet and prepare the select ﬁ@st has resulted
in benefit of weightage in seniority to Rajasthan
Officers, which they would not otherwise get. This
case was quoted as an example of the anamolous
situation that the implementation of amended
seniority rules could create. The petitioners

are also of the same seniority in State Civil

/({ Service as the RAB officers but since they were

promoted prior to amendment ,they are being
denied the weightage and placed in 1980 whigﬁ«
RAS officers have been placed in 1979 and
this is the anomaly to which attention of the
Hon'ble Tribunal has been attempted to be

drawn. While it is not disputed that under
———

)
%he existing rules,those promoted after arendment



will get weightage in seniority and those promoted
earlier will not, the deponent seeks indulgence
of the Hon'ble Tribunal to assess the cited
example of anomaly in implementation of weightage
rules in the perspective of its being discrimi-
natory as between officers of same seniority in

different State Service.

S. That in reply to the contents of pafagraph 6.1
it is reiterated that the State of U.P. had no
oc?}s«ion to understand that the amendments will be
e pdespective. Contents of paragraph 11 of the

rejoinder-affidavit are reiterated.

It is further stated that the supplementary
counter-affidavit has been filed on behalf of
both the Union of India and the State of U.P.,
therefore the statement that "in so far
as contents of the letter of the Government of

A Uttar Pradesh are concerned, it is for the
\k ol State Government to say whether they yould

\ /Q/ LA 0 laed. KL —

OS\ ’ divulge its contents or not") &ihe_ contents of
' letter should be divulged since the All India
Services Act provides for framing of rules
both prospective and retrospective , the objective
for which the rules are made will detemmine whether
the rules should be aspplicable retrospectively or
prospectively. In this case, all promoted
officers of most of the Northern States were
suffezers on account of belated promotion.

he Estimates Committee of the Parliament and the

77 Wl
—— Secretaries Committee had studied this plight
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of the promoted officers and recommended for
weightage in seniority and thefefore if any
relief has been granted, it should be available
to all those officers who were adversely affected
by belated promotion and)were in service. The

objective 0%8. 1.1988 = amendment therefore

fully justified its being given"retrospective
effect.

L
That contents of paragraph 6.3 need no

reply.

6.

7.1 That in reply to the contents of paragraph

6.3 it is reiterated that prejudicial effect of

the retrospectivity of the amended rules is

not to be considered in relation ‘to direct recruit

officers because amended rule does not apply

to them. This rule being gpplicable only to the

promoted officers, the question of any adverse

effect on direct officers cannot be considered

in view of section 3 ( i A) of the All India
)45\17/3 ‘

Services Actjwhich is quoted below:-

“3(i A).

The power to make rules conferred
by this section shall include the power to
give retrospective effect from a date

not earlier than the date of commencement
of this Act, to the rules or any of them

but no retrospective effect shall be given

to any rule so as to prejudicially affect

the interests of any person to whom such xms

rule may be applicable,®.
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7.2 In reply to second part of paragraph 6.3
it is gubmitted that this rclates to assigmment

of year of allotment under rule 3 (u)

of the IAS (Regulation of Seniority) Rules, 1987
and not under rule 3(B) (ii). By the amendment
rule 1988 rule 3(u) of the 1987 rules has been
ée]j d and,therefore,the intention of Government
of India is clear that no seniority is henceforth
to be fixed on the basis of continuous officiation.
Further, it is rule 3(3)(ii) which has been

prayed to be made retrospective andlnot rule

3(u) and,therefore, officers whose seniority

was fixed under rule 3(u) would not be affected

at all by the amendment being made retrospective,
The averment in the supplementary counter-affidavit
that they will be adversely affected is not

correct.,

7¢3 The averments made in the last part of

para 6.3 is not disputed.

8. That the contents of para 7 are not

disputed,

9. That in reply to the contents of para 8 ,
it is submitted that the direct officers get a
jump of Rs, 450/= in 9th year of service and
begins to get Rs. 3950/ - from ks, 3500/~ in senior
scale which otherwise he would not get if <the
Junior Administrative Grade had not been

introduced. On account of drafting error r«, 5000/
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BS99~ in ninth years has been ment ioned which

is regretted.,

10, That the contents of paragraph 9 are denied

and the averments made in para 11(C) of rejoinder-
affidavit are reiterated. It is further stated
that there is no historical reason for granting

or denying special pay. In Secretariat it is
granted as a compensation fon meeting transport
expenses to and f}/%e% and for there not

being any orderly/peon attached with the officers.
Posts that do not carry special pay have official
vehicles and orderly/ peons attached with them.

The pay plus special pay in selection grade

has been allowed up to Rs. 6150/~ when the maximum
of the scale is k. 5700/-, No direct officer ever
reaches the maximum of senior time scale of the
Junior Administrative Grade but there is a
possiizility of their reaching the scale of’Rs. 5700[;
and therefore this limit has been extended t?m
direct recruits only. In fact, the explanation

is only imaginary and neither true nor reasomable.

11 That in reply to the contents of para 10
it is submitted that the explanation given by the

respondents goes against their theory of

historieal reasons. In the first place, it will
not maintain parity in the I,A.S. and the I.pP.s.
Their lengths of service when they go to the
centre as Directors,are not equal. Secondly,

he D.I.G., also gets specizl pay on the post
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of Director, he will again get more than his
I.A.S. countevrpart. Thirdly, parity is not
meant only for these I.A.S, Officers who are
posted as Directors, large number of I.,A.S
Officers in that grade will go wifhout special
pay and lastly, when the Government decided to
give higher scale of pay to the D.I.Gs. they did

not say that they W&brmg parity in pay
of the off:lL/rs of m cadres. 'I‘he fact is that
Whe s@oaé%e the direct recruits in the Government
of India get promotion to the supertime scale
after completing 18 years of service, by which
time their salary level reaches &s. “_5400/- and
the special pay at that level may be Bse 500/-.
Thus they would begin to lose special pay after
they cross the stage of rs. 5200/-- Hence, this
provision was made to prevent loss é%special pay
to direct recruits in selection grade and DIG/
Director story has been created as ‘-an excuse
for getting special pay as all DIG/Directors do
not always get ks, 6150/~ on this post.

/
12, That contents of para 11 are denifd as
imaginary. Para 11(g) of rejoinder-affidavit is
aboit{'fixation of pay from one scale of pay of
I.A.S. to next higher scale and not rom those

L Wedps o] flak Cernnk_Locivice O

senlor/\to I.A.S. The point will be further

illustrated at the time of hearing.

13, That the assertions made in the supplementary

counter~affidavit are thus imaginary and mis-
leading and deserve to be rejected.

Lucknow Dated QQTS. 1990 ( e — Dgoonent
/
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I, the deponent named above, do hereby
verify that the contents of paras

1 to 13 are true to my own knowledge. N
part of it is false and nothing materia

has been concealed; so help me God.

Lugknow Dated Deponent

. — .

al.5. 1990 @‘*/ |
I identify the deponent wh s /Sigrned in mypr

2 ‘

(R.K. Srifdstavdl—
Clerk to Sri B.C,Saksena, Advocate

Solemnly affirmmed before me on Q\""g e
—
at 1\~ Sa.mfpom by

the deponent who is identified by sri Q"L\‘L\,ﬂ

clerk to Sri Vo~ St

Advocate, High Court, Allahabad.

I have

satisfied myself by examining the deponent tb

he understands the contents of the affidavit

which has been read out and explained by m¢



