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‘ partlculars to be. examlned

pIs the appeal competent 7
1

1 Is the application in the
prescrlbed form ? '

b) Is the appllcatlon in pape;
book form ? :

ta) 1s the appeal in time ?

ih) 1f not by how many days it
| is beyond tlme? L

e) Has suffieient case for not'
making the appllcatlon in tlme,
been filed?

Vakalatnama: been filed ?

=Is the appllcatlon accampanied by
B.D /postal Order for Rs,50/-

‘Haa the certified copy/copies -
Of the order(s) against which the
appllcatlon is made been filed?

'a Have the COpleS of the

1" documents/relied upon by the

} - applicant and mentioned in the
% appllcatlon, been flled ?

i :

#) Have the documents referred

1 to in (a) above.duly attested
i by a Gazetted Officer and
.numbered accordingly %

é) Are the documents referred
§ toin (a) above neatly typed
| in double sapce ?

Has the index of documents been
faled and pagalng done properly 7

‘ Havé the chronologlcal details
. of representatlon made and the

out come of such representatlon

bﬁen indicated in the appllcatlon? ‘

Is the matter raised in the appli-
Catlon pending before any court of
Law or any other Bench' of Tribunal?

ill l’ ) v . N A.

4

‘Has the document of authorlsatloq/;

v
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Are extra copies of the applicatloﬂ
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' b) Defective ?

Y

o i
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i .

%

. . . \
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Affldav1t afflrmlng that they

are truo 7

17+ A&re the facts of the casa

Qontlonod in item ne, 6 of the - r%X/YD
appllcatlon ? ' T
. Ei; COWCi Se ? : o .
W) se 7 _ ‘ﬁ%§~k)
H) Under distinct h ’ :
. \ v eads ?_ o r?&vﬁ
humb red consectivoly B

d) Typed in double space on one “3/\9
i side of the paper ?

HaVe the particulars for interim
order prayed for 1nd1cated with .

reasons ? . . .
19. wh kher all the remodles have
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD BENCH,

"CIRCUIT BENCH, LUCKNOW.

0.A. No. 89/1989(L)

+

Manoj Kumar Srivastava - essApplicant.

Shri S.K. Mishra S «.Counsel for Applicant.
versus

Union of India & ors « + sRespondents,

Shfi D. Chandra ..COunsel' for Respondents.,

HON, JUSTICE K., NATH, VICE CHAIRMAN,
HON. K. OBAYYA, ADMN. MEMBER,

(Jtidgment delivered by Hon. K. Obayya, A.M|

N\

This appllcatlon under section 19 of the
Admlnlstratlve Tribunals ACt, 1985, has been filed by
Manoj Kumar Srivasta ava, challenglng hls termlnatlon £rom
service from the post of T]plst in the office of Accountant
General (Audit II), vU,P., Lucknow, There is alsoﬁhe prayer

for regularisation of his Servic es iﬂiﬁhe,said post, -

\

2. The Case of the applic ant is that he applied for

- the post of Engllsh/Hlndl Typist in “the office of
Accountant General (Audit-II), U.P., LuCknow durin ng
April, 1987 and was appointed after test as a casual
Typist on daily remuneratidn of %'20;00. He joined duty
on 11.5,87 and worked without break up to 15.2,88. There-
after, he was again given appointment eh the pest of
Typist on casual basis from 23.2.88 to 25,2.88 ahd £ rom
15.6.88 to 31.8,88. It is alleged by the anollcant that
he Was verbally 1nformed that his: services are terminated

w1th effect from 30.1.88. His contentlon i3 that he

- . S -



-2

performed his duties tothe satisfaction of superiors.
There was no complaint or adverse remark agalnst
his work, as such his termination xx_wlthout notice or

calling an? explanation is arbitrary and illegal. His

M .

further contention is that since he has put in more
thaa'240 days'of service, his terminaticn/retrenchment
without following the provisions of section 25(F) of
the Industriai Disputes éct, 1945.13 irregﬁlar. It is
also alleged by the applicant cha; some of his juniors
were allowed to continue while his sérvices were

terminated,zg%gunted to discrimination.

3. The respondents filed counter in which they

have denled'that the a0p11Cant‘na5 employed agalnst

a regular vacancy. Accordlng to them, on account of

increased load of work, the appllcant was engaged for

| typing wok on casuyal basis on dailly wages of Rs 20,00

v

from time to time aﬁd that during 1987 he workedrfor
a total number of’ 160 days and in 1988 for,157 days.
Thelr further contentlon is t hat the post of Typlst
is a Group Cvpost for which selection is made by the
Staff Selection Comm1551on( SeS.C. for short) and no
appointment can be made w1thout such selection..
Competitive examinations were held for the post of |

Clerk/?ypist'during the period the applicantavas engaged

on typing job as casual worker and the applicantw as

~ak -
never.cprevented from appearing;ﬁue said'examination

to‘get regular Selection for appoiﬁtment. The respondents
'alsoacohtended that the applicant was simply -a casual

+ Worker and'was liable to be disengaged Wirhout'any

-

written ordjés.
?// . - o



4, In the rejoinder, the applicant haslstated that
he was given the work of regular typist'due to.shortége .

of regular staff and the post on which he was. worklng,

was vacant, as such he was entitled for salary based on

principle of equal pay for_equal work,

5, ‘We have heard the counsel for the partles and
also con51dered the pleadlngs on both sides. The
learned counsel for the appllgant_ln his lengthy
submissions beferevus urged that the applicant has

put in more than-240 days of work in a year, as such,

'he was governed by the provisions of section 25 (F) of the

Industrial Disputes Act, 1947. His termination without

follow1ng the prov151ons of this Act was-not in order.

" The respondents contest; “the statement. Accordlng to

them the dppllcant had worked for 160 days in 1987 and 157 dx
days in 1988, Section 25(F) of the Industrial Dlsputes

Act provides safeguards to the workmen in the matter of
retrenchﬁent.rjlt'lqys down tha; notwbrkmah shall be
retrenched without one months' notice or wages in lieu
thereof and also compensatibn'of>a SUh equivélent tb

15 days averaqe pay for every completed year of continuous
service etc. The learned counsel has also relied on the

decisions of the Allahabad High Court (Lucknow Bench)

in Narendra Srivastava ys. Scooters Ipdia Ltd, 1086

(4) ICD page 427 and also the decisién of the Hon'ble

Supreme Court in workmen of Americah Express International

Banking Corrorstion vs. Manaqemght of Americal Express
Banking Corporation AIR 1986 S€ 458, The “dispute

involved in the above cases was with recard to the
number of days worked by.a workman. In the above -
cited cases, it was up-held that the workman should

have the benefit of not oﬁly of the daYé, he worked ,

| but also of the days' on which the 1ndustry was ¢lesed

-

by compulsion of statute, sz%iélng orders etc. The
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Hon 'ble Supreme Court observed that the expression,

e
e
b
o0
L 1]

" actuaﬂyWorked"\does not mean those days only when

the workman wbrked with hammer, sickle or pen, but

mus£ necessarily comprehened all those days during

which he was in the émp10yment of the employer and

for which He'had been paid waces eithéf under'ekpress

or implied contract of service or by compulsion of

statute, standing 6rders etc, The proposition laid-down

in’these.decisiods is well known and accepted and we

have no dis-agreement with the learned céunsél on-this.,

But the questlon is whether the applicant is a workman

and the Office of Accountant General (Audit) an 1ndustry/
" industrial establishment for the purpose of Industrial

Disputes Act, 1947. The 'learned counsel has not

placed before us any order or decision in this regard.

6, The concep£ of "WQrkman"Aand "indusfry“in the 1.D.
.Aét are ihter_rélated. There cannot be a workman without

an induétry and vice-versa. The deflnltlon of workman :
occurlng in section 2(5) 1nd1cates that wOrkman means
any person employed in any industry to do any . manual,-
unskilled? skilled, technical, Operafional, clericéi

or supervisory work for . hire or reward. The personnel
of armed férces, police ahd.aiso those emplbyed in
‘managerial or administrative capacity etc. aré not
workman unaer this definiti@n;« The definition eof
'industry is under section‘z'(j).which reads as under:

" "1ndustry" means any systematic act1v1ty carried on
by co-operation between an employer and his workmen
(whether such workmen are employed by such employer
directly or by or through any agency, including a
contractor) for the production, supply or distributig
of goods or services with a view to satisfy humen
wants or wishes (not being wants or wishes which
are merely spiritual or religious. in nature), whether
or not, - " '

X . X X X X
but does not include -
| ,%‘.xj X X X X




(6) any activity of the Government relatsble to
the sovereign functions of the Government .
including all the activities carried on by
the departmehts of the Central Government

'dealing with defence research, atomic energy
o ] .

L L]
.
184
.
L 2 )

and space;

The Hon 'ble Supreme Court in Bangalore Water Supply vs.

A. Rajappa A.I.R. . 1978 = SC. p.550, held that the

sovereign functlons strictly understood quallfy for

exemption from the definition of 1ndustry. The Accountant

_General (Audit) is an authority under Auditor and

- Comptroller General, Government of India which is a

constitutional authority, and exercises sovereign o
powers derlved from the provisions of Indian Constitution.
In the c1rcumstances we see no merlt in thls arqument
of‘the learned counsel for the appllcant, as the Cffice
Of-ACCOuntant General (Audit)’cannot be deemed to be

industry.

7. The next point urged by the learned counsel

was on equal pay for equal work as enun01ated in

' Surend;a Slgg h and another vs. Englnee;-ln-Chlef, C.P.K.D.

A.I.R. 1986 SC p. 584, The Department of Personnel in

their letter No. 49014/2/86-Estt(C) dated 7.6,88 issued
certain guidelines based on the above decision of the
Hon 'ble Supreme- Court. Departments were strictly

instructed not to employ any person on dailywages.

. Paragraphs 4 & 5 have a bearing in the instanﬁ éase(

Annexures- BA- 1), The stand of the respondents is

that the petitioner was never appointed against any

- vacancy and that he was engaged to do_typing work of

‘casual nature -and also these guide lines are applicakble - -

to cases of casual workers and not to other employees.
We have also been)shoWn instructions dated 26.10.84 issued
by the Department of Personnel and Administrative Reforms,

-

Ministry of Home‘Aff?}rs, New Delhi in their letter

£
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No, 49014/19/84-Estt(C) dated 26,10G,84, -According
to this, instructions were given for regular appointment
of casual workers in‘Group D!t posts provided they

have put: in 2 years service. A scrutiny of the

| above instructions *of Départment of Personnel clearly -

shows that the instructicns were meant for regularisation

~ of daily workers in Group D' post provided they

gatiéfy the prescribéd'peiiéd of service etc. In the
circumstances, we agree with the learned counsel for

the respbndents\that the payment in case§ of . non-workers
is ¢governed by para 5 of the instructions of Depértment
of Personnel, The last point urged'by the learned
counsel is for regularisation. Admittedly, the applicant
was.not posted agaihst any vacancy.Also this is aai

Group 'C' post for which selections are made throuch

‘the Staff Selection Commission. Though the examinations

‘were held in the intervening period, it is not known

whether the applicant has appeared, but, neQertheless

hg wa§?g2prived of any opportunity to éppear for the
selection/examination axx¥ by the respondents. Since

he was not selected from Staff Selectidn'CommiSSioq,

He cannot claim his right for appointment or regularisation.
Taking'intq.eonsidération, the facts and circumstances -

of the case, we are of the view that there is no merit

in the petition; Accordingly, it is rejected without

any order as costs,

MENBER (A) ~ VICE CHAIRMAN
(sns) - ' o
April ")3,1990
dacknow.o,
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Application U/s 19 of the Administrative
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.
Xk
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> .
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" 'Manoj Kumar Srivastava se e Applicant

Ver sus

1= Accountent General,(Audit)-1I,
UP, ﬁllah?bad’

@3@"'2_ Senior Dupty Accountant General,( Avdit)-II,

UP, Commercial Audit Wing,

ITnd Floor Sahkarita Bhawan,

14-Vidhan Sabha Marg, Lucknow. «..Respondents
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DT ATLS OF APPLIC AT ION:

"d’t
1~ Particulars of the applicant:-
i) Name of the applicant : Manoj Kumar Srivasstava
ii) Name of Father/Husband : &ri Harish Kumer Raizada
iii) Designation & Cffice in
which employed ¢ English/Hindi Typist on
causal basis in the Office
of Senior Dy.Aiccountant
General(Audit)-II, UP,
, Lucknovy.
iv) Office Address - ~do-
v) iddress for service of
al? notices : 288/114, Arya Nagar,Lucknow.
2- Particulars of the Resnondent Ho. :-
F\ i) Name and/or designation of the resvondent :=
s Accountant General (Audit)-I, UP, Allghabad.

ii) Cffice address of the respondent -

- do-

iii) Address for service of all notices:-

..do-

ﬁ;\ Particulars of the Respondent no.2:-
s“-/ . -
®

i) Name and/or designationof the respondent :-

TZJ Senior Dy. iccountant General (Audit)-11,UP,
Commercial Audit Wing, IInd Floor Sahakarita Zhawan,

#-Vidhan Sebha Marg, Luclmow.

ii)Cffice address of the respondent :-

ﬁyﬂﬂ§ -do-=



- = o
-:3
< iii) Adéress for service of all noticesi-
3~ Particulars of the order against which application
is made:-
The application is against the following order-
i) Order Wo. :
I ii) Date -
rgainst the impugned order of termination
dated 31.8.83 but till date the said order has not
been given to the applicant.
iii) Passed by ! The Respondent No.?2
iv) Subject in brief:-
By the present applicaticn the applicant seeks

the writ ordirection from this Hon'ble Court thereby
quashing the order of terminaticn by which he is

v
not been allowed to work weeefeo 31.5}88.

Jurisdiction of the Tribunal i~

The applicant declares that the subject matter
of the order against which he wants redressa? is within

the jurisdiction of the Tribunal.

Limitations- o
The appiicetiocn further declares that the application

is within the limitation prescribed in Section 21 of

£>9§§y}/ the Administrative Tribunals Act, 1985.

- e e,
o
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6= Facts of the case:-

The facts of the case are given below-

1~ That in the month of April, 1987 certain posts of
Bnglish/Hindi Typist had fallen vacant in the Office

of iccountant General (Audit)-II, UP, Lucknow.

2= That the applicant had z2lso applied for the selection
of the said post after completing the necessary

A formalities.

3= That thereafter a type test was conducted by the
Respondent no.2 a2nd the applicaent alongwith the other

candidates had appeared in the said Type test.

;: 4~ That it is pertinent to mention herein that the
applicant had passed the said Type test with flying
colours and thereafter the opposite party no.2 had

given appointment to the applicant on the causal basis

on the said post.

_—

5=~ That in pursuance of the above said appointment the
applicant joined his duties on the post of Hindi/PEnglis

typist in the Office of the Respondent nos2.

6~ That the applicant is being paid Rs.20/- per day.

7- That the applicant after joining his duties on the

M post of English/Hindi typist on 11.5.87 worked

N \Ggﬁ”ﬁv ' ceo B,



Iy -

) | —{ & @
i 2 x
. 3 el

continuously and without any breask upto 15.2, 88

!
20
(&
.o

and thereafter he was again given appointment
on 23.2.88 in pursuance to which he worked upto

23,5.88 on the causal basis.

8- That 1gst1y he was given appointment by the
respondent no.2 on the said post on 15.6.88
and in pursuance to it he worked upto 31.8.88

vithout any break.

F3

9=~ That throughout the above said period of service
the applicant discharged his duties to the best
of his capibility and capacity and to the entire
satisfaction of his superior authorities and till
date no adverse entry or remark has been passed by
$: any superior authorities against him, nor any
pu comnlaint has been made by anyone against his work
.and conduct.
10~ That it is not out of place tolmention herein that
- the opposite party no. 2 after 51.8.88 did not
. A allow the applicant to work and terminated his

CE}////$\$;3 services inspite of the fact that the work against
A%

h S —

} the post held by the applicant is still available

in the Cffice of the respondent no.2 and the post

is also 1ying vacant,

T1- That on an enquiry made by the applicant, from the

Qﬂgéﬁa/ respondﬁﬂt no. 2 that's why he is not being allowed
M@"" to the work om the post of Typist (English/Findi)

- 4
«“és in the Office of the respondent no. 2 when the work



< is 8till available the avplicant was verbally told
that his services have been terminated w.e.fe
31.8.89, though no order of termination has been

given t-> the applicant till date.

12- That experience certificate issue@_by the concerned
authority certifying that the petitioner has been
working as causal typist in the Office of Fhe

respondent no.2 for the said period is being annexed

.,>“‘\

herewith as ANNEXURE HOs 1.

-’

13~ That the applicant has been subjected to hostile
discrimination and his services have been |
terminated from the post of English/Hindi typist
on causal basis when the work is stil? available
and the persons junior to him namely Sri Jagbir
?“- Singh has heen re-cmployed and then retained, Th{s
action of the respondent no.z2 is in violative to

Article 14 & 16 of the Constitution of India.

7- Relief(s) sought:-

In view of the facts mentioned in paragraph-6 above,

the applicant prays for the following relief(s) ;-

i) To issue a writ order or direction in the nature
of certiorari thereby quashing the order of
terminatign by which thg ap@ix:aqt is not being
allowed to work wee.fse 31.3.88 on the post of
English/Bindi typist after summoning the sanme

from the raspondent no.2.




iii)

fede
<
A

V)

To issue a writ order or direction in the nature
of mandamus thereby comz~nding the opnosite
parties/respondents to alleow the applicant to
work on the post of English/Hindi tynist during

the vendency of the present application.

To issue a writ order or direction in the nature
of mandamus thereby comuanding the resyondents
to regularise the services of the applicant on
the post of English/Hindi typist and to pay him
his regular salary and other allowances each and

every month as and when the same falls due.

To 1issue any other writ order or direction which
this Hon'ble Court may deem fit and proper in the

nature and circumstances of the case.

To award the cost of this application in favour

of the applicant and against the opposite parties.

GROUNDS :-

s

(&)

ch
L\
ﬁspﬁ\
I\

Because the impugned action of the opposite

parties/respondents of terminating the applicants

. services after 31.8.88 wihen the work & post is

still available is totally illegal, arbitrary
without jurisdiction and also amounts te unfair
vractice, as befdre terminating his services

nor any explenation has been called from him angd

without affording any opportunity whatsocever

N -
L '8'O-o
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(Ve most abrupty and malafidely his services hage been
terminated. The said action of the opposike parties/
respondents is wholly discriminated_amd voilative

of frticles 4, 15 & 21 of the Constitution of India.

(b) Because as undisputedly the applicant has worked
on his post since 1).5.87 when he foined his services

in pursuance of the appointment and his completed

~

woTe than 24y days of continuous service ag
contemplated under the Industrial Disputes sty so
his services could not be terminated without followin

the provisions of retrenchment as provided U/s 25( £¥

(¢) Becausge the seryices of the applicant'cguld not have
S: been retrenched even on the groundof financial

\ strigency without following the provisions of

| retrenchment ad contained in the Indusirial Diputes
Act, In his case none of the provisions of
retrenchment has been followe& neither prior

woisoon - o

mowhsien of the Govt., has beeqﬁbtained aor any
retrenchment allowance has been naid as such the
izpugned =ction of the resmondents of verbally

termiaating the services of the applicant vw.e, f.

31.8.88 is totally bzd ang illegal in the eyes of law.

et . 2
y (d) Because even other<wii>metsion rotrenclment could

not have been made in the case of the applicant
deaww* without folvowing the eriteria of last corme first
wJ&Eﬁ“ g0, which has been totally ignored in the case of
apylicant as several persons junior to him have been

retained in services.

I ..‘:9:...
¥
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(e) Because the applicant has been subjected to hostile
.discrimination and his services have been terminatec
from the post of FEnglish/Hindi typist on causal
basis when the work is gtill avallable and the
persons junicr to him namely Sri Jegbir Singh has
besn re-employed and then reteined. This action
of the respondents is in viclation to Article

4 & 16 of the Constitution of Indis.

AL 8- Interim order, if vrayed for :-

Pending firal decision on the application, the

applicant seeks issue of the following interim order:

That in view of the facts stated above it is
_ expedient in the interest of justice that the respondents
ﬁN may be directed tec allow the applicant to work on the
rost of Fnglish/Hindi typist dquring the vendency of the
present application otherwise the applicant shall suffer
an irreparable loss and injury as the post which is helg

7 the applicant is still available in the Office of

espondent no.?2 and the post is also lying vacant.

9= Details of the remedies exhausted :-

The applicant declares that he has availed of a1-

the remedies available to him under the relevant service

:[ rules, etc.
qﬁgégvﬂo- Matter not vending with any other court, etc:-
ﬁﬁggQ The applicant further declares that the matter
&Q?* regarding which this application hﬁﬁ heen made is not
o™

pending Before any court of law or any other authority
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\) or any other Bench of the Tribunal.

11- Particulars of Bank Draft/Postal order in respect

of the Application Feei-

.

1= Name of the Bank on which drawn

2~ Demand Draft No. :
CR
J: 1= Number of Indian Postal Order(s) : W R27994

2~ Name of the issuing Post Office: @7’}/ 5%@(,‘4/—,%&@/
MW

2~ Date of issue of Postal Order{s): Ryl 39

4~ Post Cffice at which payable: .ﬂﬂafwbow/

;i" 12- Details of Index:-
\%\ " An index in duplicate containing the details
’ A of the documents to be relied upon is enclosed.
&
]

13- Iist of encloswrss 3 tne NIC

In verification -

I,/Ivianoj Kumar Srivastava, S/o Sri Harish Kumar Raiaada
age. Zlfmwor ting as Tnglish/Hindi typist, R/o 2%8}! ILP.,..
/AWM@?&L&MG&W cesesesesdo nereby verify that

Y the contents from 1 to 13 are true to my personal knowledge

and belief that I have not suwnpressed any materi~l facts.

C LUCTNU: . .
\Qfﬁw%‘\"‘ DATE @ zQ\‘i\s Signature of syplicant
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Before the Central ‘dministrative Tribunal,

S

Lucknow

C.A. Mo, of 1979

TN N
L faso :
o AF'HDAVIT
X 53.7/0 %
o HléH%é”RT
'S e
LR o
'U.‘b""""“‘ww..}' ""“;.? ' .e“:’»l}\j""‘
A SN
Kanoj Kumar Srivastova eosApplicant
£: Versus
¢ Accountant CGeneral (fudit)-~I,
{0 TN UP, Allahabad & Others .+ «Resgondents
RN
: qe gk
: A £ £ i d a v i t

= I, the deponent, Mapoj Kumar Srivastava, aged about
e
Q."Z-.vhar:,, S/o Sri Harish Kumar Raizada, R/o 23. ./.U. Je oo

A“%N%Xm’\ Mm +y do hereby solemnly affirm ang

state on oath as under:-

1= That the deponent is applicant in the present
:f application and as such he is fully conversant with
. the facts and circumstances of the case deposed herein
;r after.
ot

s o0 :12:00¢
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2~ That the contents of Uarafr?pnu..i.....tp..JS..
of the application are true to my own knowledge and
E/ belief and that I have not suprressed any materio’

facts.

3= That the deponent verifies that ‘*nnexure rno. 1 of the

application is photocony of the origina™ duly compared.

V*:T ’“7 . - . [ %
I0CE ( ; V/ . MWWﬁIkhwth&Jvdxhn
DiTED |8|“f ) | DEPONTIT

VERIFIC A7 ION

_ I, the depoqent above named do heredy &erify that the
contents of paras=1 to 3 of this affidavit are true to my
ownh knowledge.

No part of it is false and notblng material has been

conceaTGd so0 help me God.

Bl L-UCKITOE'I : o | M“’“"j wms‘ﬁwxﬁw—
" paTm Yi8|482 DEPONTT
I identify the deponent
who  has 31gned befnre me.
Eranan

e W PeYAmna
To e - [<;<fX2@ZLpé&\M
: "'DTI 00 4 ”brg)

Solemnly affirmed before me on. & hl?%?at.c?.'.“_.o. A/ P’ﬁ
by the depnonent Sri ¥anoj Kumar ngVqStuV who is identified
v gl knmﬂ’v/
by Sri @mﬁwntmsﬂn@, Advocate.
I have satisfied myself by examining the deponent that
he understands the contents of this affidavit which has been
read over and explained to hlm by nme.

!"‘ C (r\‘ V R

as T B iSffD % .



»forethe Zentrel ‘dministrative Tribugk:
1

Tucknow
<
[
C.n. 1IC, ol 1979 J
I
3 » T e .
.20 dumer Srivostava J, Ap~'icant
Versaus | o
LE ount ~nt Gnhorﬂ”‘udlt) -1,
A 7ehanag !
ad TR =LAl R e T

Cthers

J0e1

OFFICE OF THE ACCOUNTANT GENERAL (AUDIT) -1 U.p..
COMMERC IAL AUDIT WING

IIND FLOOR SAHKARITA RHAWAL ;
14, VIDHAN SABHA MABG :
LUCKNOW . f

70 WIOM IT MAY CONCERN

This is to Certify that shri Manoj Kumar Srivastava,
has worked in this office as 'Casual Typist*' from 11.5.87
to 15.2.88, ?3 2.88 to 23.5.88, 15.6.82 to 31‘8 88. To
the kest of my knnowledge and kelief he Lears a gnod

moral character.

I wish Shri Manoj Kumar Srivastava all success in

future,
- 4 ’
SLH?
2/ g}()
- (S. s. MISR;V
AUDIT OFFICER/ADMN
de s &2000m b pg Oeacraleauuiy 14

A Cm:]wn (aofigtr;-1
C::D::‘_:Q,mm
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| ol qaT

Ty

T fad gFeR § arft o ¥ off gy W A oo

R, AFTU FII7E, FAIRAS, TG qaqw& BT
5 AW Ge © U'%UJ TEAIFET AEITT

%& - T A USANRE fagad &k SRS (3FR) FaT1 & W7 fre e g
) M}/E AT ¥ qedlde wgied «ad qaar @ qede grw Y g de

TAARG T AHTT F AT AT WE FT afET 77 ar aYerd {ar

BT A1 ¥ folt wrd wud st s YT T AT GAZAHT 41

SR T, A AN, At 7 foz arfewr gard ae ¥ g ar

ACCEPTED a7 gereix & arfaw &% &R qadts &2 ar geaar sord ar e

WA A W AT g A1 Feeh W afas fRar saar amx a1 ganrt

gEAT-Eg (IaEdt) wWe ¥ A a1 g9 FraFa 3 - qeatde w@ien

ADVOCATE g &Y &1damgy gas! ga4r efiere 8 31X gri gafre ag astaqaar
fam fear f& s <@ ate qag 92 w0 9y

v gEATT d
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IN THE CENTRAL ADMINISTRATIVE TRIBUNEY AT ALIAHADAD .
‘ CIRCUIT BENCH, LUCKNOW . W}& -‘

short Counter-gffidavit on Behalf of Respondan“’l}s

Case No.  of 1989 (L)

Mano] Kumar Srivastava . Applicant

. Versus

-

A.Ge (Audit)eI U,P2others 'y Respondants

Short Counter— Affidavit
Mala-Sinha . .-, ..

. 31

I years

D/0 Sri KeCoSinha. Dy. A. G. -

aged abow
2 O/O the A.G.(Auu b =71
Sahkarita Bhawan, Vighan Sebha Marg, .Iucknow do hereby

solemnly affirm and state as under :-

4;',

Te That the d eponant is the .py, Accountant General in
Office of the A,G’., 14, Vidhan Sabha Marg,
Tucknow and is fully conversant with the facts
of the case deposed hereinafter.

2o That the deponant has read the applicahion
filed by the applicants and has understood
the contents thereof.

¥ 9o’ . }
)’ . 3 Thet the present counter-gffidavit is filed
JK/Q/// to oppose the admission ofthe said application
AN 8 and the respondants reserve the right to file
< & PG » N
1(‘@\ e \%\f‘” a detailed counter-affidavit in case the
P b qar e T
S ?3“?\ apblication is admitted,
fe L
s g
PSR
& e 4. That on account oft he mcrejgpd load o1 worlk
’%‘“ {"(}h R T
,'\-.*"-'{x —r (\’49‘ - the applicant was wexzm engaged from tine do
& X V4
R A \;’\ time, for typing work and for short durabion,
[ h .
- @1 : '
‘l( ng Ve P not exceeding five days in a week,
-

J
N _/’\NY}/
N s




¥

5 That the applicant was engaged on a purely

casual basis and was paid daily wages @Rs,20/-
Only'o

6, That the appointment to the mgular post of a

typist which is a Group C post is made on ‘the

recommendations of the Staff Selection

o Commission and the respondants are not compet-

-ent to make appointments foxr Group C posts
without such recommendations from the Staff

Selection Commission.

v Te That the applicant was engaged for doing typing

work as casual worker,

8., That the post of a typist falls under the

category of Group C posts.

J 9. That the applicant was employed for spells of
short durationand for the work of casual
nature on daily wages:; Ls such no appointmant

AR Uk letters were issued to the applicant.
. , . Ay . Weither any termination orders were issued

( : v ‘
- %%g ))Q _ whenever has services were no longer required,

That the avplicant was not employed againct
any regular vacancy of Group C post., The
. applicant was simply casual worker liable To

)F/QJ be dissengaged at any time without any written

’ ordeXs
. %“ .;Q(;;«l\‘ e
& e o

ﬁ(@g@«\ o) 1. That the applicant namely Sri Iano] Kumar
ae
\

€ & aﬁa@ Srivagtava worked as casual typist for 160
- Al

* days in 1987 and for 157 days in 1988, His

® o

engagenent vas for broken period and thexe

was no continuity in service,




12, Theat the applicant has not exhausted
departmental remedies available to him. Ilo
representation against the subject matder
of the petition was made to higher aguthorities

of the department,

13, That under the position explained above, the

gpplication is not liable to be admitted.

.)y"

. ' Dated: h~ B~¥9 o %W/
o Deponagt
T 5 ”
B AN R N
L2 i @@ (§o%°) fga
Verificat iogra=a ®2 i

Jds ﬂi“’

I, the deponant gbove named do hereby solemnly

—

: affirm and verify that the contents of paras 1 to 3 are
true to my personal knowledge and those of paras 4 to 13
are based on records are believed to be true. Io part

of is false and nothing material fact has been concealed.
4 - 3
So help me God. X

Deponang: (77T
I identify the deponant who is gr?l;%%qa«;ly\émoxfﬁ

3 1.¢

. . = re yef-Gv @
to me and has signed before me, HNa wd ’
g o] ECGES

T
v AT ’
2

dvocate
Solemnly affirmed before me 0Ny ata- 3« anypm Ly the

deponant Mecda Scw™wa  who has been “é“mmm‘j‘fdentified

by Dr. Dinesh Chandra, Advocate, High Court, Incknow Bench,
I have satisfied myself by examining the deponant
that the understands the contents oft his affidavit which

have been read out and explained by me,

Oath Commissioner




T SUMJACT:= Inolementation of the

L , e

Copy of D.M, . NO 49014 /19/8L-Estt(C) dt.20th 0ctoneﬁ?

;T989,fron Government of India,Ministry of Home Affairs,Dgptt.

of Personnel & Adnministrative Reforms New Delhi . ..
g , ST AR1nLs - A ST

_OFFICS MEMORANDUI

- .
> instructiosns refating to
regularisation of services of ‘casual workers 1in
Group 'D' -osts, 1ln-the organisations obseyving five

day Wee K.

The underéigned is directed to say that as per thé

.general instructions issuz:d by this Department, the services of

a casual worker may be regularised in 2 Groug D' post, provided
inter-alia, he has put in two ye2rs as & casual worker, with

24C days or more of ser ice as such,during each year. The nusber

of 24C days was worked out with reference 10 5 day week - being
observed in Central Governm:nt offices. It has been brought to

the notice of this Department that there arc certain. organisations,
which heve adopted the instructions issued by this Depzrtment
albout regularisation of service ox casual workers, but whd ire
ohserving a five day we=<. A qusstion has been raised whether

ven in the organisations observing five day we=k, the recruitment

2
57 24C days or more of service during sach o the tws y2ars oy
be enfsrced &s it is, or whsther the reguisite nuaber oI days
may be Srou-ht down csroportisnitely. :

2. The matter has been considered in this Departmernt

and it h.s been decided thot in the organisations observing
five day week, casual workers may be cansidered for regular

appoint ent to Grougp D p2sts; if otherwise eliginle,if they have
pit in 2 years 8L service 28 casual workers, with 2C% ‘days of
service .uring each year(as agzinst the usuzl 24¢ d3ys). This may
s .
1

olezse- be brought to the notice 2 all concernad.

.

sd/-
> AN )

_ (MIos MaNJULL sU23adid
Y. SECRATARY TO THZ GOVT. OF InDIA.

Nam,
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#’Eﬁ‘vé In the Central Aadministrative Tribunal at Allahabad
’ s
L- Circuit Bench, Lucknow

Case No.89 of 1989(L)

*

-

Manoj Kumar Srivastava ... Applicant
Versus
g Union of India & others ... Respondents

@ ¢ ¢ 00 0 0 Ly

=20d Supplementary Short Counter-—-affidavit on behalf of

-.'? ”\-'";""",ﬂu, )
gfg 1989}} . 2}k respondents '

.4 AFFIBAV, Y 5.

X . ’4*.? I, (Kkm,) Mala Sinha, aged about 31 years,
§

p daughter of Shri K;C. Sinha, Deputy Accountant General,
(audit}-II, Sahkarita Bhawan, Vidhan Sabha Marg, Lucknow
do hereby solemnly afiirm and state as under:-

1. That the deponant is the Dy. Accountant
General, (audit)-II,14 Vidhan Sabha Marg, Lucknow and is
well convarsant with the facts deposed hereinafter.

2. That the present supplementary counter=
affidavit is filed to oppose the admission of the said
application and the respondants reserve the right to file
a detailed counter affidavit in case the application is
admitted,

3. That the contents of paras 3 to 11 of the
Counter-affidavit filed on 4.8,1989 before the Tribunal

L are reiterated., It is, however, submitted that the
\ﬁ;g} ¢@9 engagement of the applicant was for broken period and
V‘g$§§ﬁfﬁtﬁ‘ there was no continuity as is evident from the month-wise
| Gﬁyﬁﬁgf’ yearly statement for 1987 and 1983 showing the date on
\d§$i;bifici' which t?e applicant was not engaged on the job ( ANNEXURE=-
AR SN I &1II).
N \,°°

- 4. That the recrultment for the post of clerk/
typist is done by the Staff Selection Commission and during
the period when the applicant was engaged on typing job

as a casual worker, the Comﬂ1531on had held competitive
_gzgggnatlons for the posts oF clerx/typl t and the

dpplicant was never prevented from appearing in the said
' competitive examination.
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5. That the petitioner applicant has not
worked for the required no. of days each year for 2
consequtive years. In fact he has worked for less than

2 years in all.

6. That in view of the averments made in the
preceding paragraphs, the application filed by the
applicant is not liable to be admitted.

M
Lucknow \}Lgfi _
- . Augual 22 1984 :
Dateds Augual 281967 MAREER

't General Comr
s s Dy. Accountant
Verification y’che of the Accountant Get

(Audit) 11 U.P-
I, the deponant above named do hdmehp¥solemnly

affirm and verify that the contents of paras 1 to 2 are

-}

true to my personal knowledge and those of paras 3 to 5
are based on records are believed to be true. No part
to is false and nothing material facts has been concealed.

So help me God.
-2t cie
) »\e 1 8‘

I identify the deponant who iéﬁiquﬂhally

) SPRW

Advocate

known to me and has signed before me.

Solemnly affirmed before me oni38-2yat\t-1e¢ an/pm by
the deponanthvﬁ) Nl @ RV who has been identified
by Dr. Dinesh Chandra, Advocate, High Court, Lucknow Bench

_ I have satisfied myself by exaning the
deponant that he understands the contents of this affidavit
which have been read out and explained by me.

Qath Commissioner
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Statement of days durinz which daily Wage tvplsﬁ f‘”

. not r eauired to attend the on“lce.

1, Ko Srivastava

1987

o

5/87 15, 167 17, 237 24', 29, 307 31 =8

6/87 6, Ty 13, 14, 16, 20, 21,g
Mgé_’,fﬁi,;, 27, 28 g = 10
1/2 1/2 ,

7/87 4, 5, 11, 12, 18, 19, 25, 26, 28 = 9

8/87 1, 2, 5, 8’ 9, 16, 22, 23, 29, 30 = 10

9/87 5, 6, 12, 13, 19, 20, 26, 27, 30, = 3

10/87 3, 4, 10, 11, 17, 18, 22, 24, 25,
31, = 10

11/87 1, 5, 7, 8, 14q 15, 21, 22, 28, 29 = 10

12/87 5, 6, 12, 13, 19, 20, 25, 26, 27, = 9

s .£'>‘ - - ) U re —/
T 1?‘ (MTAT B
,é(( . \ $ lllll /\ AAA Q‘r\ T \\
g( @d{\‘v \)m " Dy,»A\.COu::n.T:E Gen r\\‘,{“a‘
o i%ﬁg% )s i - Office. of the Accoun::.;:: weueial
N R (Audit) II U.P,
CRN Lackaam,
- .‘,’{I — s '
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- Dewdxees-h

Statemen’d of days during which daily wage ’cy-pj.st
wasg not required to attend offices

MeXeorivastava

Calender year 1988
aLshues I o

1/88

2/88

3/88
4/88

5/88

6/88

7/88

8/88

. DaySe

2y 3, 9, 10, 16, 17, 22, 23, 24, 30, 31 = 11

6, 12, 13, 19, 20, 26, 21, 20, 29, 30, 31, = 11
l.,_ 2, R) 9’ 10’ 16’ 17’ 23’ 24-’ 30 = 10

1’ 7, 8’ 14‘9 15’ 1:7, 1?’ 1.9’ 249" 21’ 22, 23’ 28
29, = 14 |

495, 11, 12, 18, 19, 25, 26 = 8

2,3,9, 10, 16, 17, 23, 24, 25, 30, 31 = 11
_1..’

6, Ty 13, 14, 20, 21, ;2+4_-_: 27, 28 = 9

\}kg P )

Y\T'_T ,A_.
(MALA QINTTA) .
emrols

stant Geperal Comnslv

A~y
. AcCCoul
Dy. A¢ ot Geperal

Ofiice of the Accountd
(Audit) 11 U
Lucknews
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In the Central Administrative Tribunal at Lucknow,
Circuit Bench Lucknow.

Short Rejoinder Affidavit.

In re:

O.A. No.89 of 1989.

Manoj Kumar Srivastava. = ===-——=- Applicént

Versus
A. G (Audit) I, U.P, & others. = -—~=-~=-=- Respondents

Rejoinder Affidavit to the short counter
affidavit and supplementary short counter
affidavit filed on behalf of the respondents.

I, Manoj Kumar Srivastava, aged about 22

years, son of Sri Harish Kumar Raizada, resident

of 114, Arya Nagar, Lucknow, the deponent, do

hereby solemnly affirm and state on oath as under :-

1, That the deponent is applicant in the above

_noted case and has gone through the contents of

short counter affidavit and has read and understood

the same. Moreover he is fully conversant with

_ the facts and circumstances of the case deposed

hereunder.

2. | That the contents of paragraphs 1, 2 and 3

of the short counter affidavit need no comments.



3 That the contents of paragraph 4 of the
short counter affidavit are inéorrect and wrong
and as such the same are denied. It is further
stated that the deponent was given appointment
on the post of English/Hindi Typist in the office
of the respondent to discharge the work, which
is to be done by the regular employee due to the
shortage of regular staff., Moreover it is prayed
that the Hon'ble Court may be pleased to direct
the respondent to produce the position shown in
staff case, prepared by the office and sent to
the A. G U,P, (Audit), Allahabad. From the report,

it is crystal clear that the various post of LDCs

i on which the deponent is working were vacant and,

as such, the deponent was engaged on the said

vacant post on temporary basis. The necessary

| o e

budget provision was made accordingly. It is

further stated that in the Central Government
Offices there is only five days working in a week

and during his tenure of service, the deponent

2 . was discharging his duties in all the five days

in a week. The Attendance Register provided to

deponent may confirm this fact.

4. That the contents of paragraph 5 of the
short counter affidavit, it is stated that

although the deponent is appointed on temporary

basis on the post in question but he was discharging

his duties for regular nature of work against

regular post vacant in the office. Keeping in
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view judgment of Supreme Court, Department of
Personnel & Training, Government of India vide

his O.M.No.49014/2/86 dated 7.6.1988 (Annexure & 'A')
has issued order that casual workers may be paid

at the rate of 1/30th of the pay scale (at minimum
stage of the scale) plus D.A. Hence by paying

Rs. 20/~ per day depértment has exploited the

deponent. So department is liable to pay difference
for entire period and full amount of the days which

remained unpaid.

5. That in reply to the contents of paragraph 6
of counter affidavit, it is stated that the

Staff Selection Commission was established about

8 years back whereas Government order for approving
casual workers against regular posts was issued
after Staff Selection Commission coming into
existence. Hence it is clear that the Staff
Selection Commission is in no way a hinderance for
such appointments. There are instances in other
Central Government Departments where casual workers

were appointed against regular vacancies. It may

i also be mentioned that B8taff Selection Commission

has issued 'No Objection' Certificate to other

departments, if necessary.

6. That in reply to the contents of paragraph 7
of short counter affidavit, it is stated that
although, the deponent even since his appointment
has been discharging the work against regular

and permanent post besides discharging the work



of the post of Hindi/English Typist, the deponent
has also worked on the post of Receipt and Despatch

Clerk from time to time.

7. That in reply to the contents of paragraph 8
of the short counter affidavit, it is stated

that the post of Typist in the Office of the
A.GU.P, (Audit) Allahabad falls under the

category of Group 'C’' post but the Accountant
General (Audit) U.P. is fully competent to appoint
a person who is working on the post in question

on temporary capacity as permapent employee after
seeking 'no objection certificate' from the s
Staff Selection Cbmmission, Allahabad. It is further
stated that the above said practice is a followed
in other Central Government Offices in which if a
person is working on a temporary post, he is
therefore appointed on regular post after obtaining
no objection certificate from the Commission,

This position can be very well ascertained from

the Staff Selection Commission, Allahabad.

8. That the contents of paragraph 9 of the

short counter affidavit to the extent that the
deponent was appointed for the work of casual

nature is incorrect and wrong. It is further

stated that the deponent is appointed after

passing the written type test on the post in
question in temporary capacity but he has discharged

his work against the regular post. It has been
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admitted that the respondents neither issue

an appointment order nor issue a termination
order, thus leaving a scope to act in a most
arbitrary and whimsical manner. The policy of

the respondents to terminate the services of

the deponent without passing any termination
order and not to issue any appointment order

is totally illegal and arbitrary and malafide

and also in violafion to the fundamental right as
guaranteed under the Constitution of India,

specially Article 14 of the Constitution.

9. That the contents of paragraph 10 of the
short counter affidavit are incorrect and wrong
and/:Scb the same are denied. It is further stated
that when the applicant with other casual typists
was employed so many regular posts were vacant
™ and in the absence of regular staff the deponent
was continuously doing the work of regular nature.
No undertaking was obtained by the department

for such termination. The deponent was employed

after obtaining application from him. A test was

taken and result was finalised and apprised to
the D.A.G (Administration) with a note of Audit
Officer (Administration) and D, A. G (Adninistration)

approved to employ the deponent.

g 10. That the contents of paragraph 11 of short

4“¢FX counter affidavit are incorrect and wrong and as

such the same are denied. It is further stated that

the deponent has worked in the office of respondent
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during the tenure which are as follows :-

a) From 11.5.1987 to 15.2.1988,
b) From 23.2.1988 to 23,5.1988.
¢) From 15.6.1988 to 31.8.1988.

This fact is also evident from the experience
certificate issued by the respondent as contained

in Annexure No.1l to the claim petition.

11. That the contents of paragraph 12 of the
short counter affidavit are incorrect and as such
the same are denied. During last spell of service
repeated efforts were made to submit igg;esentation
to the officer concerned but all theLdeponent was
told that the office is itself trying to regularise
his services alongwith his other counter-parts.
Necessary éorrespondance, in this connection is in
process with C.A. G of India and fruitful results

are expected shortly.

12. That the contents of paragraph 13 of the
short counter affidavit are incorrect and wrong
and as such the same are denied. It is further
stated that the present case deserves to be

admitted and also deserves to be allowed with cost.

13. That the contents of paragraph 3 of
supplementary short counter affidavit are incorrect
and wrong and as such the same are denied. It is
further stated that the deponent attended office
in all & working days for more than 270 days in



first spell continuously for other spells position
may be known from office records viz. Pay Bill and
Attendance Register. The Attendance Register may

confirm the facts.

14, That the contents of paragraph 4 of
supplementary short counter affidavit, it is
stated that the position has already been

explained vide paragraph 5 above.

15, That the contents of paragraph 5 of
supplementary short counter affidavit are incorrect

and as such the same are denied.

16. That the contents of paragraph 6 of

supplementary short counter affidavit are incorrect,
wrong and as such the same are denied. It is further
stated that the present case deserves to be admitted

and also deserves to be allowed with cost.

Lucknow, dated, iWaij/khwthﬁiv«gﬁuw~
32’16 89 Deponent.

Verification.

1, the deponent abovenamed do hereby verify

that the contents of paras ~ | — 15 "

are true to my own knowledge and those of paras

" 16 > are believed by me to be true

on legal advice and no part of it is false.
Signed and verified this%;%Xday of October,

1989 at Lucknow,

Joiie L“\"akd\q/\ﬁw 7y
I 1dent1f¢a he deponent wﬁgwt Deponent.
has signed 'before me, -~

Advocate.
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