— . s

I.LC](DOW Bench f CL
PRI L

IL\DEA SHYET

,jjﬁjm@@aagowww |
e “WEJT i AILDAEA{A {, Pa}_k__,_es /‘))9’\0& b‘.‘b_’,’__,} ﬂ?lxﬁ_App11 Cal’]t '

V'. r'._gUS L

P _.T.._—...._......» _—._—_.__.._..__,_____....____;__...__._‘_'“ - i i 2 __________

al I\o . %A/{_Deﬁcrlptlon of docu" ents Page o

[’) buck bt M " L
ey Chad ?43 - 2:;‘: T
(3)"7@ —14%6 R
| {t/) &,é‘,{; = ﬂ}C/ | A,/
- ~~§»Q®va~s | )%%}
\“’) 9”“%&% 5” f-)'z& PNV
S cpl ML“‘W?V/
(7@\) I‘“W’V“ "
M)C’ rm/
C TSN %99 /-
B )g“AP < V\r\wrm\/
;;éfejilgméah A e

OOt G s b

‘_’A 4 )45"*‘ k\A.eJ[,»Hmo{&

m 3&&%@ 12



CENTRAL ADMINISTRATIVE TRIBUNAL

ADDITIONAL BENCH,

23-A, Thornhill Road, Allahabad- Z”W'éd:c{m Lo, Lnckdow
Date of Filing 15 /4/

Regustrauon No. ’7 ( of_' 198ﬁ | (7/:2 Date of ) «}m t by Past..
| A M:W

N\

APPLICANT (8} e s v A & MVH& s s o Depsty Rogltrae()

Ve < Q(,\ .
RESPONDENT(S) s s e s e o s s e 585

000 .0008000008 4000000000000 20004681 006 10000068 200 OOF 20809507 0000 00000008 4ot 8000 0010000 50000000 0400 PRS0 200 BOOC

w7 Particulars to be examined Endorsement as to result of Examination
17 Is the appeal competent ? ) e
2. (a) Is the application in the prescribed form ? \\_o,\ .
(b) s the application in paper book form ? o
(c) Have six complete sets of the application T M‘h d‘,@}/j '
been filed ? )
3. (a) Is the appeal in time ?.
(a) ' PP Y-es
(b) If not, by how many days it is beyond -
time ? .

(c) Has sufficient case for not making the ‘ _
application in time, been filed ? :

“i\
4 .,
4. Has the document, of authorisation,Vakalat-

nama been filed'?

Yo

_ + 5. I8 the application accompanied by B.D [Postal-

¢ Order for Rs. 50/- ‘ _ ' 84 8- 4.9
s Rs g0/ —
6. Has the certified copy/copies of the order (s) ) -
against which the application is made been
filed ?
7. (a) Have the copies of the documents/relied - M&

upon by the applicant and mentioned in
the application, been filed?

(b) Have the documents referred to in (a) ij/() b'7 WJ

above duly attested by a Gazetted Officer
and numberd accordingly ?

| %\
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(2)

- Paftiéu!ars to be Examined Endorsement as to result of Examination
@ y
(c) Are the documents referred to in (a) . - H,@/A
above neatly typed in double space ? A
8. Has the index of documents been filed and - | : (/\9/5

paging done properly ?

8. Have the chronological  details of repres-
entation made and the outcome of such rep-

resentations been indicated in the application ? —
10. Is the matter raised in- the application pending
. before any Court of law or any other Bench of p}x{g : :
Tribunal ? : . _ : ;
11.  Are the application/duplicate copy/spare cop- - W _ ‘
ies signed ? I
12.  Are extra co pies of the application with Ann- o @ th cv &%‘//o @Z/ w-;?‘u ‘
/ exures filed ? o ) ! \
| ez W e, |
4 (@) Identical with the origninal ? ' !
1
(b) Defective ?
(c) Wanting in Annxures
NoS....ccvvrneenen.. iPages Nos., ........ ?
13. Have file size envelopes bearing full add- M 174«,—# ’
resses, of the respondents been filed ?
14. Are the given addresses, the registered 22

addresses ? . ‘ -

15. Do the names of the parties stated in the
copies tally with those indicated in the appli-
cation ?

}6. Are the translations certified to be true or ‘
supported by an Aﬂldavut affirming that they i /4’ g

are frue ? . !
17. Are the facts of the case mentioned in item 129
No. 6 of the application ?
(a) Concise ? ‘{f’/’
(b) Under distinct heads ?
(c) Numbered consectively ? :
(d) Typed in double space on one side of the 1“ i
paper ? i
18. Have the particulars for interim order prayed (,\,g,g
for indicated with reasons ? : . . ‘
19.  Whether all the remedies have been exhaused. : j’%’* Aafe 2 RLY /%Whm».)

WW” ao 2 ulsp,
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orders on 11-5-1989,
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IN.THE CENTRAL ADMINISTRATIVE TRIBUNAL @ ‘ \\‘ :

} L R CIRCUIT 2ENCH,LUCKNOW . : B

_GRDER_ SHEET

- C.M.A.144/89(L)
REGIST--TIuN No. 7% " Iﬁ}o, .N0.76/89(L)

APPELLANT - A.K. Mishra
H%’E’I‘CmﬂT - T
- VERSUS |
DEFENUANT L Union of India §‘O£S .
RESPONDENT T , b
eial T Arief Order, Mentioning Refererce T Fow conplicd
umber | ‘ if necessary : : v with anddate

- orders

‘and datel - - . 4 '
" ) . [

continued, frgm pre page..,

of compliance

-

to the tes;:ondents'. 1“he learned counsel for |
the respondents 3&4 requests for .2 weeks time for
filing mply. The learn,ed counsel for the
applicant objects to this, -He states thatg%.
sue

time be allowed)aad the interim order be is
in the meanwhile, After considering the

arguments of both these sides, the_time jof “W '
one week is dlowed to the reSpond% The

e . ' case be listed for hearing on interim relief , , e
on 24-5—89, I do not finda{xis &e-a fit -case| - | : I
for granting 1nterim order ' | |
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: Tm,rﬁs_rEmTﬁAL KDMINISTRATIVE TRIBUNAL
'  CIRCUIT DENCH LUCKNOW

1

~~RDER: SHEET

REGLST- T1d6 No. 16 ori198q (L)

e

| A K Mihrs
R T N TR e e : i N
VERSUS
V0 A

c oA

“.rial | ' rief Order, vﬁ’:entioni‘ng Refersnce <« How complied |
rumber ’ 17T neccssary e ' ' with anddate
&f gfdn ' ' ' - of compliance

3 oatm ) S : . .
177@7 '}hiéwuq.‘al% ks 108.09. Fo
;. _kd;&m&#:j.~ ‘ I .

7"' ' "' Rpac’.

|
- ' -
j Hon Mr, D.K. Ag‘awal JeMe " ,":  co . _sz%qvﬂ” 7“, Fﬁva,
10/8/89 |l Shri HeM. Mehrotra, learned cc;unsel for the omand ment” o> g%@
- !  applicant and Shri Anoop Kumar, learmed counsel -
I .for respondent Nos. 3 and 4 are present and heard,
| In view of the orders passed in O.A. No., .
| 74/89(L) H.N. Srivastava Vs, Union of Indla | Sy
| and ors ana 0.A. No. 125/89(L) C.B. Rai Vs. | RN
? . : ~
4

B

Union of India and ors, - I am of the opinion'

that the interim relief asked for cannot be
. denied to the applicant as well,

Congequently the respondents Nos, 3 & 4 are ‘ | o
T directed to post the petitioner to a post ' |
n{  equival-ent to the post, he was holding
. ‘before the impugned order of transfer dated :
18-4-1989 ( a cadre/non-cadre post of IPS), o

Let the counter affidavit be filéd within
four weeks hereof to which the applicant may |
file rejoinder affidavit within 2 weeks L
thereafter. - o '
{ List this case along with 0.4, No. 93/89(L), “
i

. 8.K. Shama Vs. Union of India & ors, O.A. No.
104 of 1989(L) R.K. Trivedi Vs, Union of Ind a|
and ors, O.A. No. 74/89(L) H,N. Srivastava
Vs. Union of India & ors, O.A. No, 125 of 89(L)
C.B. Rai Vs. Union of India and ors,"....., contd...

S S
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3 © IN_THE_CENTRAL ADMINISTRATIVE TRIBUNAL:
“[: | -7 CIPCULT BENCH,LJCKNOY "

y _CRDER | SHEET
. 0.A. No. 76789(L)
REGL:T WPIaN No. of 198 ..
» A.K. Mishra
ApELLANT 5 - AeRe Mi
RPPCITANT |
. - VERSUS
- ' - ia & ors
DEFERDANT Union of Ind amm&wmwwm;u—_
TR PGthJuJT .
. Sel.?ial "’ T Reiaf Order, Menticning Referemce How compli—é"a-
naIboT ‘ . i? nececssary , : ' with anddate' _
P ordost S S R ' S of compliance
&d catn] _ - L : : . : o

Hon' Mr. D.X. Agrawal Je M.
i Hon! Mr. K. Obayya, A.M.

19/10/89 Shri H.M.vMéhrptra, Counsel for the applicant =
' . . and Shri Anoop Kumar counsel for reépondent '
J' nos. 3 & 4 and Dr. Dinesh Chandra counsel for |

-

f the respondent nos 2 are present and heard.
' The applicant's counsel files rejoinder to the
‘counter filed by respondent nos. 3 and 4. He
- also desires time for filing fejoinder to the
| counter filed on behalf of respondent no.2,:
g Allowed. Let the rejoinder be filed w1th1n
_ } 2 weeks hereof, '
# | | Dr. Dinesh Chandra counsel for respondent no.2
| ﬁh ‘states that no COunter affidavit is to be - -
.+ - | filed on behalf of respondent no. 1 i.e. Union
t of India, '
List”“this case for. heari;g on 7—12—1989.
I An application has been movéd by respondent
« | ‘nos. 3 & 4 for modification.foéﬁinterim order
o . passed on 10.8.89. Learned counsé.for respondgnt
" nos. 3 & 4 has, stated before us that they are | \
willing to post the’ applicant to the post of | S i
Additional S.P. or equivalent thereto, but thatf
" the word * cadre or non cadre of IPS post* | .
may not be $n|forced.' We have heard the learn
" counsel for the ‘parties. i
Notwithstanding the words " ,cadre . or non cadr
_ of IPS post" used by us in the interim order
" dated 10.8.89, we direct hereby the respondent
" nos. 3 & 4 to implement the order of posting o

oio\ XN ] Con{:df L
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% . . ¢ e S0
. .

Brief Order, Mentlonlng Reference v How complied
if necessary . o - with amd
i ' date of.

compliance

Serial
number
Oi
Old?‘”"

and date

Ch T

\ fram_pre page

as Additional S.P. or equivalent there to. |
Specific orders were passed by this Tribunal
that the Opposite parbiés will issue orders
to post the applicant as Additional S.r.
The- opposite parties are given 10 days time to
po.st the, applicant as Additional S.P. without
further delay. The case be put_up for orders .
on_3-1-90 when opposite parties 3 and 4 will
'Place a copy of the posting order of ‘the appli"arit,
before this Tribunal. '

Copy of this order be gi\}en to the counsel.
)\Q’R(b for Oppos te parties 3 and 4 today.

A i

.
—— - ——————
s P B

T W A-M VeCe
| Asns)

‘Hon' Mr Justice Kamleshwar Nath, 1 ;C.,
“Hon' Mr K. Obayya, AM,

-

21/ o Shri HM: Melhotra counsel for the gpplicant
B j and .shri ArOOp Kunag counsel for the 0,P .No.3 & 4.

’ o are present., Shri An00p Kumar says that’ although :

‘ | he had received copy of the order dated 21/1p/89 -

. ©on 22-12-89, but, he could not ccmmunicate '

the same to the Department. He requests for a

:  ;‘ short time, The case be listed on 12-1-90 for

oggers .

: \ (SRS)' . :
ilse | No Scth W o ’“'s" : oill<d 1
| h.’j LNF ttxp‘:]«h@, Gr present ~ MWSMIP

o " émls‘ !

Dinest/
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Reserved
. X ’
e - | ,
ot ' CENTRAL AIMINISTRATIVE TRIBUNAL
& - ,
LUCKNOW BENCH !
LUCKNOW N
g - "'1
ORIGINAL APPLICATION No, 76 of 1989
Ashok Kumar Misra )
versus
~Unrion of India & others
o 1 Shri Amurag Srivastava Counmsel for apgplicant. .
)jw* | Shri V.K. Chaudhary Counsel for kespondents,
X ; -
Corams
Hom. Mr, Justice U.C, Srivastava, V.C. )
Hom. Mr. K. Obayya, Adm, Member,
(Hon. Mr, Justice U.C. Srivastava,V.C, )
? _ The zpnlicant was recruited as a member Of the X
: U.P. State Police Service in the year 1969 and {oined ‘i
; the service in the year #971. He was posted on variousg 1
(r/ . Ii e

posts In different distriffts and was given senidr

scale in &pril, 1980. He was promoted to the post of

w2 \ ,
Police when he|posteé as o

' Adcitional Superintendent of
5 City

C.0./at Roorkee. ACCording io the gpplicant his performance

hes been very good and he h

a8 also been given letter of
gppreciations for the work done by him
i ‘ ~ Or outstanding _
ent/remarks, except when he was posted

amd ke nas always '

% been given excell

g
at Moradsbad as C.O. City,there was a riot im the month

"of August, 1980 at Meerut and forthe gaid riot he was

given adverse entry for the year 1980-~81 which was

communicated to him in the year 1982. He made represente- -

akion to the Director Gensral’ of Police who rejected the

same whersafter he preferred a Memorium to the @governor



TNt

of Uttar Pradegh which is still pending Gigposal. Despite

the saild entry he was promotazd as /iéditional Superintende
of Police inthe year 1984. The grievance ofthe.ap,licant

is that although he wzs entitled to but he has not been

promcted to the I.,P.S. cadre, his neme has not been

included in e select list although tle seme chould have

been included and that is wry he prayed-that the

1 bR ‘ B ‘bf‘ - ‘]l 3
regpondents e d@irected to promote hl@ilHClUQlﬂg his
name in the select list of 1385 and the Legpondenta be
further direCtad to kesp one post in the I.P.S. cadre
r~eserved, Subsequently, by.way of.amesgdment, he hase
prayed that the order dated 18.4.89 reverting the

applicant from the post of &Cditional Superintendent

of Police to the post of Deputy Commandant, PL,aA.C. may

be queshed and he may be continued on any cadre post

Of IOP'S.

2 The sglect list , which accordinds the apnlicant

-

has be:zn preparsd, is not in accordance withthe Regulatiom

5 of he Infian Police Servic e(4cpointment by Promoticn)

Regulations 1985, which reads as unders
"£, Preparation of a list of suitable offfcers:

(1) Bach committee shall ordinarily mest at

f

intervals not exceedi Hg one year angd prepare a
list of such memb el's Ofthe State Police Service

as are held by them to be suitable for wromotion

to the Service, The numbar Of members of the State

Police servic e Lﬁcluﬁnw in the list shall not be

more than twice the numbef of subgtantive vacancie

anticipated in the coWyse of the perios twelve

nmonths, commencing from the dace Of preparation



Q{{)

Of the 1list, in the §ostsvavailable for them
under rule 9 of the Recruitment Rules, or 10
percémt of the senior POsts shown against items .
é - 1 and 2 of the cadre schedule of each state of ;
‘ group OfiStates, whichever is G “

Yeater,

| (2) The Committes shall consider, for inclusion
A in the said list, the cases,, Of mambers of State
-3 i Police Service upto a number not lesg th
/ﬁ,»v 1 |

ch fivs
times the number re

ferred to in subregulation(1):
[ )

_ FRrovided that, in computing the number
‘L : - 0] 3 [3 - . L] - 3

: for inclusion in the field of consiaeration, the
i a
’ number of Officers referred t

O ‘in sub-regul ation
(3) shall be excludeds

Provided further that the Committee
shall not consider the case of a member of the
" State Police Service unless, on the first day

of the January of the year in which it meets,

he is substantive in the State Police Bervice
end has completed not less thap eight years of
continuous sérvice (whether officiating or sub-
stantive) in a post of Deputy Superintendent of
POlice or ény other post included in the State
Polica Service Which is declared by the State
i Govérnment,‘With the prior concurrence of the
| Central Government, as equivalent in status and

regponsibility of that of a Deputy Suverintendent
‘ of Police.

(4) The selection for inclusion in such list shall

! be based on merit and suitability ip all rescect.

VR _ [
o Provided that were the merits of two of
more Officers are found to be equel, seniority
shall be taken into account.

Contd,....

_



ey

(5) The nsmes of the officers included in
the list shall be arranged in order of sen -

lority in the State Police Services

Provided that any jurior officer who
in the opinion of the Committee is Of exception
merit aned suitability may be assigreé a place

in the list higher tham that of officers senior

(6) The list so prepared be reviswed ard re -

viced every.year..

(7) If in the nrocess of selacfiom, review.on
revision it is proposed to supersade any mem -
ber of the State Police Service, the committes
shall record its reasons for the ocroposed sup -
ersession@"
AcCording to the apﬁlicant, there wers 17 vacancies
and list of 34 pergons was prepared but the applicent's
nane w s not included in the ssid list, although he.
was fully eligible for thesame. Shri a.X. Sing, N.R..
Srivesteve were senior to the épplicamt ané ReD, Tripathi
of 1966 batches ami Shri K.N.D. Dwivedi and Shri Satish
Yadaw were of 1970 bztch whé were subjected to disciplinary

enguiry even then theilr names were included in the

[

select list so0 nrepared and the said SatishYadav and

whri K,N,D.Dwivedi were not promoted as Additional S.P.

in the year - 1984 =nd were also not placed in the the

/



S\
e —5e

1ist but thelr names have been plaCed in soms other list,

ACCording to the snmplicant due weightage was not given

to the service record of the applicemt ang the officer

l.aving interiou recordof service and much junior to him
were included in tre liste.

; 3. The Union Public Servie Commigsion as well as

the State Of U.P.have filed the written statement ané

fat h

)]

we opposed the prayer oft he apnlicant. They have stated

{
n
m

that the name of the asolicent was not included in

5]
h

list because

v

ufficient number of persons were having

14}

better grading than the applicant. T'he Selection commitce:

ig to classify the grading o eligible officers i,e.

'‘Outstanding', 'Very good' and 'good', as the case may be

and averall relstive assessment of the service recorde

In thig connection raference Bas been méade to the case of

R.S., Dass vs. Union of India(AI& 1987 SC 593) which

Py

s pertaing tothe case of mm I.P.S. service, wherein it

was held that selection mede of such officer though

ot | officer has been superseded and non inclusion in the

select list does not take away any right of a member

v

ofthe State Civil Service that may have accrued to him

[
s

as a Government servant, therefore, no opportunity is

~

necessary for making representation against the proposed

07

supersession.The view taken above has been ZTe-affipmed

by the Hon'ble Supreme Court in the case of H.L. Dev vs.

U.P.S.C.and‘others'(&IR 1988 SC 1069). Aqdérﬁing to the

regponé@ents Allahzhaé High Court, vide its order dated




RN

vz

Stete of U.Pe. and others

-6

i

16.1.1986_in writ petition No, 1449/85 *Basant Singh vs.

restrainted the resoondents
from making any promotionforthe post of Superintenéent
of Police arl Additional Superintendent of Police unless

the senioritylist is pr&g ared in accordance with the

‘
ot

‘directions issued by the Services Tribunal and further

no select list for the IPS grade will be prepared

without finsligation of the senbrty list. As per the

s

decision of the Hon'ble Supreme Court in the cage of

’

Rana Randhir gincgh and otle rs vs, Stats of U.P.and others

the above interim order cezsed and the U.P.S.C. anproved
the select:list on 27.12.88 and the list was prepared,

/

arel according 0 the respondents the said select list

is not against the provisions of Regulation 5(6) of

thz I.P.S. (&ppointment by Promotion)Regulation, 1955.

There is no material from which it could be inferreé
. I3
that thc officers having bad record were graded high

and the applicaent’s record -was not baé yet he has

been excluded. It isgs a f icult to accept such allegstion
in the absence of amy material on record amd whet has

been staéed by the respondents is on the basis of
record. It may thast ths applicant may not have adverse
remarks and éometimesihis recoré;was goodror sore t imes
bad, It is overall ascessment which will be coﬁsl dered.
If the <dvérsc entry has not been expunved, in case the
seme l1s egxpunged and the same ie teken account, and tée

aprt llCth never informed of tkem which wer= t aken into

account, there being no ablegatiOn in this behalf and
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in the mecier of promotion sometimes junior can be zrizehe

selected earlier than4tbe’semior one or sometimes Senior
dogynot get vramotlon but it all depen s on the assessment
ané no arbltrﬂrlness or malafide has been levelled agd@ine.
the selecti~n committes which mét. The nom of scleCtiOn
are made on tbé basis of service rzcord apé it cannot

be said that the seniority list has not been made in

- accordance with the rules, As far as reversion is C¥NCsZNE

¢ ncerned, it hasbeen pointed out by the resporndents that
the post of Superintemdent of Police, Fatehpur is a

<

temporary and nom cadre post crested on adhoc basis vige

G.0.No. 5026/8/P3/2/1984 €atz@ 1.12,84 ang by =he saié’

GeJs, 37 moste of 2gditional Supe

porintengent of Police
_ . as sp=cified In the said G.O.
in 37 diszricts/have been created and vide G.U., @ated

1.9.86 .33 posts were created which were to be fillea

by

= applicant’ was

¢

in as specified in the G.U ard thus th

post=d on a non cadre adhoc post, In view of the =ig

GUs the posts of Deguty Commanédant Sitapur and Additional

2.P. Fatehpur were non cadre adhoC sosts and there is

mo reversion of the applicant at all.

4., In view of this fact which could not be controverted

successfully,obviously, the applicant, whose pay scale

too has not been lowerdd, it cannot be saié thst any

reversion oréder hss been passed and accord@ingly, the
!/

asplicent has failed to prove amy ground of mlief. Thus,

..'..-8
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the application has got to be dismissed and it is

dismissed. NO order as to Costs,

[P . ) . " . ‘ Lé/ 1

Vice Chairmen,

!

Lucimow;_ Dated 6\ \\& v\ct% ‘

———
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BEFORE THE CENTRAL &DMINISTRATIVE TRIBUNAL
" ADDITIONAL BENGH
L CKNOW-

application No.. L. -
4 punals Act 1985)

V(U/S 19 of the Administrative Tri

District Fatehpur | ,

Betweens:

Ashok Kumar Misra ' , vee Applica.nt.
5' R AND

~ Union of India and others - ee+ Respondents

h\\ : 1. Pg rticulars of. the app‘lic.ghts

T (i) Name of the Applicants Ashok Kumar Misra

(11) Name of Father 's  Late Sri Surendra Nath Mis

w i

(1ii) Age of the applicant 44 Years

. (iv) Designation and s Additional Superintendent
' Particulars of cp
Office of Police Fatehpur

(v) Office Address $  Additional Superintendent
T of Police Fatehpur '

(vi) Address for service : Additional S,P Fatehpur
of notices ' _

2. Pafticulars of the Respondents:

(1) Name of the respondent ababon

(1i) Name of father/husband Gy rsohedo




b BEEN
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$2s5
(iii) Age of the respondent

(iv) 5esignat»ion afid particul ars
of Office . .

{v) . Office Addresss

(vi} Aaddress for service of Notices:

b e wed e e

I Union of India, through the Secretary Home Affairs

. New Delhi.

1

1T,  The Union FUblic Service Commission, New Delhi

through its Chaimman.

I17, State of Uttar Pradesh through the Secretary Home

Deparhneht,- Civil Secrei:axiat; Luacknoa .

, IV, The Director General of Policd, Uttar Pradesh,

of

| Imcknow,

3% Particulars of the order against which application

is made. The applicatian is against the following

Orders

L

The present application is made against the non-inclusior
of the name of the applicant in the select lifst'of 1985 batch

of Provincial Police Service Officers for being promoted in

the cadre of Indian Police Service by promotion, which is
. being acted upon in the yeaf 19895
4, Sg 'b'jec_:tm in Brief: |
The applicant is a member of the Ghar Pradésh State
. Police Service and belongs to 1969 batch, Onmth¢mbasiSVOfwais”

seniority, suitability and eligibility as also on the basis of
) ‘ o . ) o .3

!’
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outstanding recom of service in the State Police Servict be.
;.s ent:;.tled to be consj.d;red‘ ﬁor lkéainé ;?;omqtefi inthe Indlan
Polioes Service cadré_ in't?;ms of the Regulations knovy;; as | the N
Indian Police s;rvice (Appointment by Promotion) Regulations 1955

prior to his juniors :ahé'i inferiors. ,The; opposite parti®s have

T,

prepared a select list for the year 1985 in resepect of the

Officers of Uttar Pradesh Provincial Police Servie for their

______

sent to the Uttar Pradesh Government for implementation., In this

1ist the names of the officers of Provinciab Bolife Service from

1961 to 1970 have been included, but it does not incluk the name

i

?

B

¥

of the‘applicant though he belongs

to 1969 batch and has out-

4 —\ix o

standing service record at his credit.

5. Jugisdiction of the Tribunal:

The applicant declares that the subje ct matter of the

order against which he wants redressal is Within the jurisdiction

of the Tribunal.

6 mitation
' The applicant further declares that the aspplicabion is

within the limitation prescribed in Section 21 of the Administra-

tive Tribunals dct, 1985.

T Fa c‘gy of the Case: _

Thes facts of the case gre as f‘ollows:‘-

i, That the applicant is an Officer of Provincial Police

Service, Uttar Pradesh andwas dixéctly recruited by the U.E.

et
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Public Service Commission, Allahabad in the year 1969.

I

ii, That after his appointment in the Provincial Police

service calre of Uttar Prasesh 1 Joimd servics on 15.10.1971
Q;nd remained in_viarious disfcricts of E?ttar Prad.es.h apdwas

duly cqnf;nzaed ia_sgrvioe as ‘Dep}}ty §ﬁper;;nten§ent __?f ?9}1% 3
on 15;*, 11. 1973‘.‘___'11;‘1';8 details efihis poétirx;s at various aisﬁricts

are given as unde rs-

QLJQ.. Designgtion ég: d P;.g'cfch of ,Pééti_r_l».g Pe i od
1. Dy Syp@;;mpemﬁéyr- of Police, Lakhimpur 1973&0 1975
2, Dy Superintendent of Police(Communal .

section) Intelligence Headqu rters 1975 to 1977
Lucknow

3% C.0, City, Muzaffarnagar 1977 1978

4, Dy Superintendent of Police Training

College, Moradapad 1978 to 1988

5,  C.0. City Moradabad = 1980 to 1981
6 Staff Officer to Inspector General o

Railways | i 1981 to 1984

Te C.0. City Roorkee o 1984 to 1985
' (Tan)

8e The reafter the applicant was promoted
in 1984 to the--rark-of Additional
S.Pi -and remained at Rookkee till
January 1985--and-athereafter-he- -
joined at-Pratapgarh as &dditional o -
Supe rintement of Police - 1985 to 1986

S Additional Supe rintendent of Police

@azipur, . . 1986 to 1987
10, Additional Superintendent of Police | B
Fatehpur : 1887 till date

oo



'3

— \;.

M

$5¢

iii, That from the above narration it would become cClear

the Police Department in very important and sensitive districts
of Uttar Pradesh. He was given senior scale in April 1980 and

also cross the Efficiency Bar at due time, He has also served

as Staff Officeis to the Inspector Ger ral RaiIWays from 1981

té 1984 'and has also rema:‘i.ned“posteé at .Polé.thT:a:'_mir_ig Collége
Mora;dab;d as Depuf;yv.Sxilipe‘r‘ivntende?t”gf“Po'lﬁlj.’ice 19'}8' to " 1980. it
was on acoount of outstanding and excellent camer of the
épplicant that he Was g;;ver; poff:i.ngs of very h,i‘ghér responsibi-
lities snsnnsitivg da.strlcts and his perfomance was alwWays

et JRpEry

unblemished and outstanding.

iv.  That after being given senior scale in April 1980 the
applicant Was promced from the post of Deputy sﬁp rintendent
of Police to that of Agditional Superin’éendent of Police in

the year 1984 while he was posted as C.O. City Roorkee,

V. B That it is also relev;‘nt to mention here that during
hiS texmmasC.O. C:Lty RQorkeg his perfoménce Was outsténdﬁng
a0 one drsaded dacoit Jageta vas Killed in ax wncountered
witb thé Po.lic_e_ander .tﬁemleadership and supervisien of the

applicant. For this act h® was given

a letter of appreciation

B

(Prasshasti Patra) by the Directior General of Police Uttar.

Pradesh and Inspector General of Meemt Zone, Recently as

Additional Supe'rintendént of Police Fate}{pur another dreaded

criminal Ramesh Yadav was killed in encounter with the Police

at Fatehpur under the applicant leadership and directions.

we6
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I+ is submitted that durng various district posStings many o
nétorieus criminals were arrested and brought pehind the bars
and under the superwision of the applicant and the work and

corduct of the applicant was always appreciated by the Govearmment

_ e piies | |
as well as other senior/officers . The fact that his work Was

unbleﬁzished and of a esteemed performm nce would

the fact that all along his career he has been given remarks

of outstanding dedicated officers,

vi. That all along his service career the applicant has i

received excellent remarks and his character roll entri®s have

always been excellent and outstanding but for on® instance
when he was posted at Moradabad as C.0, City there Was a riot

in the month of August 1980 and for the said riot he was awarded

representation against the said adverse entries to the Director
General of Police which was rejected and thereafter the applicant

preferred a memorium to the Govermor of Uttar Pradesh which is

still pending disposal before his e'xcelléncy. :

vii. That it is relevant to mention here that inspite of

the adverse entries in the year 1980-81 the applicant was

promoted to the rank of additional S.P, inthe year 1984 and

. since 1981 till date his character roll entires are excellent

and outstanding.

~viii, That the criteria for preparing the select list of the

(—,____/

%m@mbers of the State Police Bervice for being promoted in the
% N ’ - 007
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Indian Police Seﬁve Cadre is 135_ own in ngulation 5 of the

Indian Police Servioe(Appointment und by Pmmotion) Regulations

,/'

1

not exceeding one year and prepare a list of such_
members of the State Police Service as are held by
them to besuitable for promotion to the service,The
nurbe r of membem of the Stake Police Service included
in the list shall not be more than twice the mumber
of substantlive vacancies anticipated in the course of

the period of twelve months, commencing from the date

- of preparation of the list, in the posts available for

them under wule 9 of the Recruitment Rules, or 10 per
cent of the senior posts shown against items 1 and 2 of

whichever is gmater.

i_(_,z,)l The Committee shall comsider, for inclusion in
the said list, the cases, of members Of State Police
Service in order of seniority in the State Police.
Service upto a number not 1ess than five times the

mumber referred to in subregulation (1):

.. Provided that, in computing the rmumber for inclusion
in the field of consideratiori. the number of Officers

referre to in sub-mgulation(.’:‘? shall be excluded'

... Proviided further that the Committee shall not
consider the case of a member of the State Police Service
unless, on the first day of the Jamuary of the year inm
which it _m_e.é ts, he is substantive in the. State Poldcs

continuous-servite- (what_t;ae r officiating or substantive)
in a post of Deputy Superitendent of Police or any
' 8

.:. .
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other post included in the State Police Service which
concurrence of the Oentral Gove rrment, as equivalent
in status and responsibility of that of a Deputy

Superintendent of FPolice.

based on merit and suitability in all respect:
_ Provided that where the merits of two of more.

officers are found to be equal, senmiority shall be

i taken into account,

(5) The names of the officers included in the 1list shall
be arranged in order of seniority in the State Police

Servi ces , _
 Provided that any junior officer Who in the opinion
of the Committee is of exception merit and suitapility
may be assigned a place in the list higher than that of

officers 5e_nior to him.

\L7L | : (6) The 1ist so prepared be reviewed and revised every

b ] ,
4 ! year,

(7) 1If in the process of selection, reviewd on revision
it .is proposed to supersede any member of the sTate = |

| . .
‘ . Police Service, the Committee shall record its reasons

for the proposed supérsession.

7 tx e sgaimt the 17 vacancies dn the Intian Folice Servics
'! Cadrg o-flUttaF Pz‘:adesﬁh‘a list of 34 persons wére preg.;red iﬁ
been inc}_gdgé 1n thesald ligt in gross violation of the

Regulation 5 as guoted in the preceding paragraph.

X, That the applicant was and is fully eligible- for the
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inclusion of his name in the said select 1ist in tems of said
Regulation 5 and also eligible for promotion tothe Indian Police

Service Cadre.

xi. That the applicant has com® to know through relisble

Sources and through a news paper 1tem publlshed in a newSpaper

Dalmk Jagran of an Of Apr.i.l 1989 publlsed from Lucknow that

the selsct. lJ.st of 1985 15 gon.ng to be imolemented wlt‘nin a day

or two and ﬁz names of the batchxnates of the appllcant 1.e.

of 1969 have been included besides the officers of subsequent

xii. That the Gove mnent of ﬁttar Pradesh is intendtng te

| premote all offioers of 1985 select list of th'a Incu.an Police

Servlce Cacme anmst theprovisn.ons of Regulation 5(6) of Indlan

Police Service (Apyo:.ntment by Prométion) P&gulatlon 1955

R

Xiii. That it is élso relevant to mention h@zre that Sarva

sn A K Singh and N R Sera,S sava, who are senior to the

applicant and belon'g to 1967 batch of vaincial Polic::e Service
were suspended in 1977 and they we re also sub_]ected 'oo
disciplipa;y_:‘;.,rose@ic:iir_;gs. Sri R.D. Tripathi of 19&6 batch,
K'N'vb' mivééi.,Q_f_,lgvg'bétéh' Satlsh Yadav of ,1§7O batch whose
jn_e_uﬁf:s are in_clud_ed in Fh‘,’ _selecj: li;st”wem also subj’ectea to
enqulrics .in” 1985 when“,tl_;e vse;sct li’s_t\w;as prepared. Sri S;tish
Yadav% and S:i KaN.D. ” Dinedl we_.reAnot‘ promo;ed as Addit;onsl
$.P. in 1954 a}lié;igtw_ith other of ficers of their batch. Sri
f;:;a.t.ﬂ:is}a YadaVWaS ‘s;so not xxeomXxmd given senior scale aiorig

with hés batchmates. .

wel0 .
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Xiv, ‘I‘hat aga:.rSt Srl R D Trlpathl(batch 1966) A K. Slngh

~

( 1967 batch) and B. K C':naturvedl of @1968 batch) 1nqulxy proceedlng

. 1 “

are Stlll pendina. It is alsa relevc.nt to mentlon here that

1

Sm R.N Katheria (1969 batch). Sri C‘handra Mani Prabad(1969 batch)
‘abhai Sharker (1969 batch),-'\_{N.B. singh (1970 batch),K.N.D. Twivedi
321970 bétch) Daya Shanker Singh (1970 batch) and Satish Yadav

11970 babéh) whose names are :anluded in thc select l:_st are all

PR . e —

J
|
1jumor to thea ap’DllC'-“‘nt and the service n:cord of the appl:.cant
‘
i
1
1

is better than thoee off::.cers It is also relevant to mentlon

here that Sri N B Singh Srl K N D Dwivedi and Satish Yudav '

iwere promoted as ‘Additional Superintendent of Police much later,

Sri Satish Yadav was promoted as Additional Superintendent of
1 o e IR ot R ) o 7 it e — o . - L e e ca e e e e -

jPolice in the year 1986 and Sri K:N._DF. Dwivedi was promoted as

'Additional Superintendent of Police in Xh&xy December 1989 /

! XV'__,_ ‘I.‘he;t the appliGant__stéjt¢S_>th'at while prepéring the

| impugne_d"select list due yeigttagé was not given tovthe service
rtcorﬁﬂo'f the} ap;l:.cant and the c.jh;aracter roll entires as per
mquirementsof Rec;ulat:.on 5, and foioe?rs havilng inferbor
reccr.ciiﬂof serv;}ct ‘ar}d much juhiér to the applicant have been

|

'included in the select list,

xvi.' That the appllcant submlm tl‘at in the pmparatlon of.
;sele ct llSt the requlmments of sub regulﬁtlon (4)55) and (63
of Regulatian_ 5 for all together being over looked in an

" arbitrary manrer, | o !

Xvii. That it is relevant to kention here that the Anmal remark

%\6 ' *0011

"
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of the Police _Off_icer.s are recorded on mmExy over all assessment

.0f Wwork and conduct during the year and every officer is assigned

one of the following category:

a3

1. Outstanding
2, Vexry Good o ' Y
. 3. Goed | ,

4‘. “Not fito

=
.
.'_'.
o
(]
- -
[ N
Do
S0
cE
S Qe
N
Dy

‘no adverse report;,':_tﬂsae officer is placed in 'Outstanding'

lcatego:.y. Such an officer becomes senior to all those categorised
as very good or good, irrespe ctivg of his original placement

J.n the gradation list. An officer on whom three remarks out of

ERRRN PRNTE e

five are categorised as very good'and has no adverse report, is

é;at.egorised as 'very go‘ All officers categorised as ''very good

N

e;ré p'laced imme diately aft2r those categorised as 3‘outstanding{_'
Gf_fficers who have at least three good remarks aré categorised

as i'good' provieed there is no zdverse remark. Officers who are

e

cé.tegorised as ;{'good' are placed immediately below the junior

most officer ef fvery good' category. This criteria has been

followed in the matter of fixing the said categories in the

matter of promotions.

Xix. That the applicant

was given senior scale in April 1980

and thereafter he was promoted to the rank of Additional S.P.

in 1988 prior to the Officers junior to him on the basis of is
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being an officer of outstanding category but while making sele-
ction for prmotion in India Police Service Cadrehiscandidature
has altogether been ignored and officers of inferior cetegories

and even junior to the applicant have been included in the

- et et s e

select list in gross violation of Articles 14 and 16 of the

Constitution of India.

XX, That it &8 submitted that the revision of the select

list for 1985 has also not been subsequently reviewed and

revided in the subsequent years asper requirement of Regulation
- 5(6).

xxi. That as éog’m as the applicant learnt about the exclusién

. of his nagme in the select list he immediately preferred a

representation, a true copy of is Annexure No.l to this

o

' application.

\ -
¥ H {
- '

-~ e e . e et [ “

-

. Ahove it becomes obviocus that the applicant has been subjected

to high type of discrimination in the matter o promotion in the

face of his juniors and inferior officers.

xxiii. That in ase all the existing vacancie¢s of 1985 are
- filled up from émongst the impugned select 1ist the applicant

‘would be suybjectdd to further litigation for no fault of his

part and it would be espedient in the interest of justice that

! this._Hon“ble Tribunal may be pleased to issue suitable directioncm

I ' to the opposite parties to safeguard the legal claim of

_ promotddn of the applicant in the cadre of Indizi Police Service
(?;iijEvé | | w13



Yy '
‘ oY w i Mﬂ\ _ £\/>(V

=13:

?and to reg,erve one poSt in thJ.S cadre far the applicant and

1r~a t the pmmot:.on ordersr on the basis of selt.ct list would be

subject to the decision of this application.

xx:.v? That the aopllcant submlts that the prcmotlons Whlch

aLe belng made on the ba31s of sel»ct llSt of 1985 are in “

"Police

| gross v1olat10n of Regulatlon 5 of the Indian/Service (Appolntment

by Pmmotion) Regulation 1955,

o “ X L

xxv) That the applicant is f£iling the instant application

before this Hon'ble Tribunal on the folloWing amdngst other:

[

G ROUNDS

(a) Because in the matter of promotion to the Indian

éolic@ Service Cadre the applicant Ihaé bEeﬁ subjected
toarbltra:y and di’s.c":re‘minat:o’rywtr.eamw nt,and them

fu.r;dgmen";al r:i..ghts“gua.:.':anb?.ed to him urder Articles 14
and 16 of the Constitution of Ipdia have beien denied

to him.

(b), Because du& to inaction and arbitrary exercise of

. powers by the authoriti®s concerred th® name of the

applicant has not bezn included in the seldct list

at the appropriate place.

(c) Because non-inclusion of the name of the appllcant

in the impugned select list in face of juniors and

inferiors is arbitrary, illegal and visits the

apprlicant with penal conseqjences.

‘see 014
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(e)

(£)

"(g)

8.
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-

Because the select list has not been prepared

_étrictly in accordance with the creiteria laid dovn
in Regulation 5 of the Indian Police Service

(Apéoinment by _Premotionﬁ Regulation 1955.

-

Because in view of the facts and circumstances stated

abom the applicant is legally entitled for the

inclusion of his name in the impugmed sel: ct list

o Ao

for his selection in I.P.5. cadre.

Because no‘p;omotionﬁc an be made fmm‘ the Provincial
.Polivlge_ Se; rvj.Ce to the I..P..S. Cadre without' strici:ly
following th?__provisioﬁ of Regulation 5 of tre Indian
Police Service .(AppoinmentAby Prémotion) 1955;

‘Because the proposed promdtions on the basis of
impugned select list are contrary to Regulation 5(6)

of thev Indian Police Service (&ppointment by Promotion)

Requlation 1955.

Detagis éf fhe vné'medie's ezchvausted:

The applicant declares _thét he has availed of all the

remedies availabl® to him under the relevant service Rules,

The copy of th

¢ representation preferred raising his grievance

has been filed as Amnexure No,l1l to this application.

9

-~

Matters not previously filed or pending with

any other court

S el e

The applicant furthe r dedlares that he had not
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previously filed any app;ication, writ petitn%on or suit regaroing
the .matter'in respect ofﬂhhichnfoliu_i.s‘ appllcati&nhasbeen ;padd;=;
before any courtof law or any othé? Oauthority or any‘ other

Bench of the Tribunal and nor any such application, writ pettion

or suit is Dending‘ befom any of them,
& / g ‘L\ﬁrrwm

| ‘)J{ 4@ V)JT Lov) i Do |T@ | ey %w
it @\MM ol o /a«&0 i, 105 1901,

Relief sQ__gb_g.

That t‘ne opposite parties may kindly be directed to

| include the name of .the appllcant in the select list
of 1985 _for}his gpomotion in the cadre of officers of
Indian Police Service from the date the pronotiors in
the said catie are made and his mane be placed in the

said 1151; on the basis of merit which may be de temined

in accordance with the provisians of law,

(ii) That therpposim parties may kindly be further

)\ o commanded to keep one post 1 in the I. P.S. cadre mserved

which are to be filled up on the basis of the impugned

select lJ.s t.
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keep ¢éne post mf in the I

applicant, which may be £il1led up on the basis of the
| select list.

PR

1 12, Particulars of Postal Orders in respect of

Ead

| AE Dllc_xt;on Fee :

: - 1. Mumber of Indian Postal Order 3 @‘-'D/q ©22929
¥ 2. Name of the issuimy Post Office Hﬁ/b C owd e Loebomyg

Date of issue of postal oxder : 4.4 (¢§7
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: 4. Post Office at which payable

; 13, List of Enclosures:
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I, Ashok Kumar Misra, son of late Sri Surendra Nath
Misra,aged about 44 years workingas Additional Superintendent
of Police Fatehpur do _,}hgfs;e@y verify that the contents of paras

149

are true to my persenal knowledge and@ paras

Jvin g1 RV believed to be true on legal advice and that I

S 8 ' h.ve not suppressed amy material fact.

- . Lucknow  dated

| S |
) - april § 1989 éi?iiﬁz?lﬂi
|

| | | | SIGNATURE OF THE APPLI CANT
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In The Central Aduifistrative Tribunal Circuit Bench,
|  Lue Kknow. | . |
INDE X
Inre:;
Registration No, of 1989.
! | | : ' * District Fatenpur
e - Between
e Asnok 'Kumar Misra e+, Appiicant
" AND -
Union of Indda-and otuers oo Oppb.site.; Partiess
8.0, Par ticylars: of Annexur e Page: No.
1. Annexur e=No¢1 1 .3

(c-opy 'of Representation)

- e

Lucknow:  dated: |
Aprdl 5 1989, - ( ANURAG SRIVASTAV )
| o ~ Advocate

Counsel for Applicant,

-
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL AT ALLAHABAD
CIRCUIT BENCH : LUCKNOW

COUNTZR AFFIDAVIT ON BEHALF OF RESPONDENT NO .2

Case No. O.A, no,76 of 1989 (L)

1 B 28y Y, i
: -\{:GH ¢qgnﬁx
% ALLAHABAD R .
1"\bew P Ashok Kumar Misra . . A.plicant .
NN~ i . .
l : - LA '
. » Versus ¢ :
Union of India & others, _ R§Spondents.
el - r(
L . . [ - L -
r & s ~ -
I, I,P. Tuli, aged about 46 years son of =
$ LN
P ‘4 M '-I {
Sri*R.L. Tuli, Under "Secretary, Union Public Service
Commission, New Delhi, do hereby solemnly affirm
, .
and state as under :
© ’ . 1.  That the deponent is Under Secretary, in «
g :
¢ i theoffice of the Union Public Service Commission,
> New.Delhi who is fully conversant with the facts of

the case deposed hereinafter and is authorised to swear

this affidavit on behalf of Respondent no.2.

“r
-

2.° That the deponent has réad the application

filed by the applicant and understands the contents
- . L’ lJ

thereof, P

3. .That the contents of paras 1 to 6 of the

. -

application need no comment,

4, That the contents of paras 7(i) to 7(vii)
. relate to the State of U.P.; Respondent No.III,

which will make necessary submissions in this regard,

. _ COHt...Z_. ;

-
&
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5. That the content of para 7 (viii) of the
application relate to provisions of IPS (Appointmenﬁ by
Promotion) Ragulations, 1955  (hereinafter referrad

to as Promotion Regulations). It is submitted that

for correct reading,angiuptodate dopy éf the All

- India Service Mannual (Part-III) may kindly be

perused,

6, That in reply to the contents of paras 7 (ix)
and 7(x) of the appiication it is submitted tﬁat
tle Selection Committee which met on 27th December,
1985 for preparation of Select List of State Police
Service Officers of U.P. for promotion to the IPS,
consiaered the case of the applicant alongwith
other éligible officers, The Selection Committee

was constituted under Regulation 3 of the IPS

) (Appointment_by Promotion Regulations, 1955 (here-

inafter referred to as P romotion Regulations).

.The committee prepared the Select List in accord-

ance with the procedure laid down in Regulation 5
of the Promotion Regilation., The service records.
of the applicant was @sseésed by the Sélection-
Committee in accordance withﬁtheApropedure laid down
in Regulatioh.5(4) of the Fromotion Regulatibn and
he wes assigned a grading. In accordance . with
Regulztion 5(5) the Committee prepared a Select

List of 34 names which was determined in accord-
ance with Regula@ioh 5(1) of the Prohotion Regulation,
Themappiicant'was not included in the Select List
only because suﬁficient nunber of officers who were

assigned a higher grading than the applicant were

> ’ Contovoc3'
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3.
available. The statement of the applicant that
non-inclusion of his namé in the said Select List
is in gross violation of the Rule 5, is incorrect.
He cannot substitute his own judgment for that of the

Selection Committee,

7. That the contents of para 7 (xi} to 7(xiv)

relate to the State Government, Respondent No,III who

will mzke necessary submissions in-this regard.

8. That in reply to thelééntéﬁts of paras T(xv)

to 7(xix) of the application it is sulmitted that
according to Regulation 5(4) of the Promotion Regul-
ations, the Selection Committee shall classify the
eligible officers as ‘outstanding', ‘very goodf, tgood'

or 'unfit' as the case may be on an overall relative

- assessment of their service records. According to

Regulation 5(5) of the Pfomotion Regulations, the
Select List shall be prepared by gincluding the
reguired number of names first from»amongst-the
officers finally classifigd as ‘outstanding' then
from amongst those simil%rly classified as 'very
good' and thereafter from amongst those similarly
classified aé ‘good' and the ordef of the names
inter-se witﬁin each category shall be in the order
of their seniority in.the State Police Serviée. In
this process the junior officers.with,higher grading
may go higher in rank in the'Select List, while

the senior officers with lower grading may come

down and may not be included in the Sslect List.,

s It is further submitted that the Supreme Court éf

India while upholding the Select list for promotion

Cont....4.
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of the Punjab State Civil Service Officers to the
IAS for the years, 1978, 1979, 1980 and 1983 in
the case of Shri R.,S. Dass Versus Union of India
vicie their juddhent dated llfl}x%ﬁ}-%%%%-ns ,CC,-iSV9i.3j)/
Appeal Nos.4370/83 and 4372 of 1983 Anter-alis

observed as under :-

“"Regulation 5 minimised the role of seniority

in the process of selasction and importance

and primacy was given tb merit, This indeed
is a laudable object and helps in having

the best for the country.~ It is also true

that if selection is made on merit alone

for promotion to higher service, selection

of such an officer though junior in service

in preference to his senior does not really
amount to supersession. If promotion is

made on merit alone, the senior officer per-se
has no legal right to promotion and if prom-
otion is made on merit, it cannot be said

that senior officer has been superseded
eeseesess Article 16 ensures equality in:
matters relating to appointment and promotion tohx
an officé@ or post under the State. It enjoins
State not to practise discrimination in matters
relating to appointment and promotion. A
member of the State Civil Service elegible

for selection for promotion to the IAS has
right to be considered alongwith others for
"selection for promotion. If elééible offic-

ers are considered on merit, in an objective

% Cont.. .5
7 - i )
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manner no Government servant has any legal
right to insist for promotion nor any such
tight is protected by‘Article 14 or 16 of
the Constitution.” sessesscseesessssNO vested
legal right of a member of State Civil
Service who after being considered, is not
included in the Select List, is adversely
affected, Non-inclusion in the select
list does not take away any right of
a member of the State Civil Service that may
have accrued to him as a Government serVant,
therefore, no opportunity is neéessaryytc
be afforded to him for making representation
against the proposed sumersessioNececorecces

The Selection Committee ks constituted by high

- ranking responsible officers presided over by

Chairman or a Member of the Union Public
Service Commiséion. There is no reason to hold
that they would not act in %b fair and impartial
manner in making seiection. - The recémmendation
of the Selection Committée are scrutinised by
State Government and if it finds any
discrimination in the Selection it hés the
power to refer the matter to the Commission
with its recommendations. The Commission is
under a legal obligation to consider the views
expreséed'by the State Government alongwith

the records of officers, before approving the

select list. The Selection Committee and the

% Con‘td.....bo
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Commission both include persons having reguisite
knowledge, experience and expertise to assess
the service records and sbility to adjudge the
the sutisbility of officers. In this view we
find no good reasons to hold that in the absence

of reasons the Selaction would be made arbitrarily"

The Hon'ble Supreme Court has re-affirmed.

these findings in H,L.Dev Vs, UPSC and otrers (AIR

1988 SC 1069) and further held that as to how the

records of eligible officers should be assessed is

the concern of the Selection Conmittee and the

Tribunal cannot tske upon itself this function. In

View of the above, the contention of the apﬁlicant

that he has been.Superseded by his.juniors is untenable,
The Seléctions have been made in accordance with the
prescribed'procedure and cannot be termed as arbitrary. f
The case of the applicant has duly been considered

: by the Selection Committee without any discrimination.

I
: o
9. That in reply to the content&§™of para 7 (xx)
of the application it is submitted that the Hon'ble g
High Court of Judicature at Allahabad had passed ik

order dated 16,1,1986 in W,P, No. 1549 of 1985 filed
by Shri Basant Singh Vs, State of U.P. & others, The
Hon'ble High'Court had ordered that the respondents

are restrained from making any further promotion to
the post of Supefintendent of Police or Addl. Supdt.

of Police unless seniority list is prepared in accord-
ance with the directions issued by the service Tribunal

and further no Selact List sfor the IPS Grade will

% ' Conteses7e
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‘ o be prepared without finalisation of the seniority
list,
The Select List prepared on 27th December,
1985 was not approved earlier because of Court stay.
The Govt. of Uttar Pradesh informed that as per
Supréme Court decision dated 4,11,1988, thke seniority
of the officers considered by the Selection Committee
£ is not affected. Accordingly as proposed by the

Government of Uttar Pradesh, the Union Public Service

CommiéSion have approved the Select List of lQBSﬁg%*

February, 1988, More details in this
regard may be submitted by Respondent no,III the
Govermment of Uttar Fradesh.

g

lo. Jhat the conénts of pa%§§7 (xxi) of the appl-
B

AN
! 4

s

ication relate to the State o0fW%P. who will make

necessary submission in this”ré&gard.

11, That in reply to the averments made in para
(xxii) of the application it is stated that the
applicant has not been subjected to any sort of dis-

~crimination as explained in detail in Paragraph 8 above,

12, That the contents of para 7 (xxiii) of the

application relate to the Staﬁ% Govt. of U.P. who

2 i 3 . * g "\}: )
will meke necessary suvomission in thés regard,

13, That in reply to the contents of para 7 (xxiv)

and 7 (xxv) of the application it is submitted that

in view of the averments made in pPreceding paragraphs,

the spplicant is not entitled to any of the relief

prayed for in so far is this respondent is concerned.

P
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The application is without merit in fact and law and £
it should be dismissed with costs in so far as this I

respondent ks concerned,

1.  That the contents of para.8 to 13 need no *
: 1}
comments, ' ,
7 4 , /Z%/
ﬁéZ?t y 1989. |
— VERIFICATION:

I, the abovenamed deponent do hereby verify
that the contents of paras 1=-14 of this affidavit are
true to my personal knowledge as derived from record
in this office and also based on legal advice and no
patt of it is false and nothing material has been

concealed in it. So help me God.

S

é‘ B g

I identify the deponent who has
.signed this affidavit before me
and known by me.

) (X

Advocate.

Sblemnly affirmwkefore'me on this
day of 1989 at af/pm by the deponent
who has been identified by ‘D> Cherwc\ e

| I have satisfied myself by examining the

deponent that he understands the contents of this affidavit

which has been read and understood by the Dgponent;
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BEFCRE THE \ ADMINISTRATIVE TRIBUNAL

CIRQIIT BENCH, LUCKW

OOA. Nﬁo?ﬁzgg ‘EZ .

A«K. Misrae N Claimant
Versus

&

Union of India & Orge wewm Opp Parties

APPLICATION FOR CONDONATION OF DELAY IN FILING
CGUNTER AFFIDAVIT.

\

The above named respondent no-3 & 4 respectf: - 1Y
beg to state as tmder te

That for the facts and reasons stateq
in the aocmxbanying counter affidavit, the

counter affidavit could not be fileq earlier
and it is respectfully pPrayed that the
- delay in filing counter affidavit may be

condoned and attached counter affidavit’

may be taken On record.

‘Lucknow, dated: N ( ANOOP KUMAR )

September 25, 1989¢ Counge] for Respondenfc 3 and 4




BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
CIRCUIT BENCH, LUCKNOW

y
/f\\ L4

IO

O+A. Nos 76/89 (L)

A.K. Misra J— Claimant
| - Versus

Union of India & orse - Opposite Parties

APPLICATION FOR MODIFICATION OF STAY ORDER
Qm_m_' 10.8 oag'.‘.

< a - 'rhe abovenamed opposite parties 3 and 4

mspectfully beg to state as under j=

That for the facts and reasons stated in the
accaapariying counter affidavit, it is respectfully

prayed Bat the stay order dated 1048 «89 may be
° h;.\)

—t .
modified\ that the respondents may not be directed

to post the applicant on a Cadm/non Cadre post
Of I.LP.Se

, | BY\QJ}' [C\Mh——
n - o - ( ANDOP KUMAR)
~ . ’ Advocate
. o - coumsel for Opposite Parties 3 & 4

Lucknow, dated:
o
September 2}, 1989,

E
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t'; 1’ CAFFIDAVIT . .
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- j_.HlGH’.GOURT,
2

AKe Misrae ' — Claimant

EXv

] Union of India & ors. . Opposite Parties

Versus

y ' ~ COUNTER AFFIDAVIT ON BEHALF OF RESPONDENT

3 &4 TO THE APPLICATION OF A K. MISRA.

I, Durga Shanker Misra aged about 27 years,
son of Sri Madan Misra presently posted as Joint
Secretary Home Debarbnent.soverment of Uttar Pradesh
Lucknow, do hereby solemnly affirm and state on cath

as under

l. That the deponent is the Joint Secretary Hame
Department, as such is fully conversant with the
facts of the case, the deponent has read the
contents of the claim pétition of A.K. Misra
o (hereinafter referred as claim petition ) and
v } ' after understan&ing the same is filing this Counter
’ | Affidavit to controvert the same.

That the contents of paragraph 1, 2-and 3 of the
claim petition need no comment being matter on
record .

2. That 'in reply to contents of paragraph 4 of the
Claim Petition, it is stated that the case of the
petitioner was co_nsidered by the Selecﬁion Conmittee
which met on 27.1285 for inclusion of his rame
\L}/ in the Select List along with other eligible
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state Police Service Officers.The said Selection
Committee did not find the petitioner fit for
inclusion of his name in the Select List.The contentim
of the petitioner that he has ocutstanding service
records holds Ano ground because the service records
of the-petitioner were assessed by the high level
Selection‘cozmnittee under the Chaimmanship of a
member bf the Uniqn Public Service Cqminission in
“f adcordance with the procedure laid down in' Regulation
| 5 (4) of the I.P.Se ( Appointment by Promotion) .
< Regulations=- 1955 (hereinafter referred to as
Promotion Regulations) and he was assigned 3 suitable
grading keeping in view of his service records as a
whole. In accordance with Promotion ﬁegulations
5(5) the Committee prepared a list of 34 officers,
the size of which was determined in accordance
with Regulation 5(1) of the Promotion Re‘qaiations-
1955 being the double of mumber of substantive
vacancies . The applicant was not included in the
list only because sufficient number of officers -
were available who were assigned a better ‘grading’
than the applicént-

That the contents of paragraphs 5 and 6 of the
Claim Petitionneed no comments being matters on

recorde

That the contents of paragraph 7(1) of the
Claim Petition are matters on recSrei hence need

no comments .

That the confenw of paragraph 7(ii) of the Claim
Petition are not disputed.
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7. That the contents of paragraph 7(iii) of the
c1a5,m Petition are admitted to the extent that
the petitioner remained posted on various posts

K of PPeSe till filing of this petition. The
contention made othwrwise, if any, is denied
being baseless because every post of Poliée
Department is important and responsible by its
own right and posting on these posts are made in
public interest.

- 8e¢ That the contents of paragraph 7(iv) of the Claim
Petition are not disputed.

9+ That the contents of paragraph 7(v) & 7(vl) of
the Claim Petition are not admitted as stated.
As fér as pmxxikXs petitioner's contentibr_x of
his service records being of outstanding nature
is conceme‘d_, ‘it is stated that according to
Regulation 5(4) of the Promotion Regulations,
the Selection Committee is required to classify
the eligible officers as ”outstanding‘_, “very good®,
- "good”,. or "unfit® as the case may be on an overall
relative assessment of theip service records.

According to Regu].atibn 5(5) of the Pramotion

Regulations, the 1list is réeqaired to be prepared |
'by including the required number of names from
amongst the officers finally classified as

5(/ “cutstanding® than from amongst similarly classified
as "very good® and thereafter £rom amongst those
similarly classified gas "good® and the order of
the names inter-se-~within each category have‘ to
be in the order of their seniority in the State

Police Service. In this process the Junior Officers
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who are assigned higher gradings may find a higher
place 1n the rank in the 1ist, while the senior
officers with lower gradings may came down or even
may not find a place in the lists.
\
10« That the contents of paragréph 7(v111)’-of the
Claim Petition are not correct as stated.The
| Regulation § of i.P «Se (Appointment by Promotion)
”ﬁ Regulations - 1955 which deals with the preparation
of a list of suitable officers as on 271235 is

as follows -

sessvesree(5) Preparation of a list of suitable
» i \
(i) Each Committee shall ordj.harily meet at
~ intervals not exceeding one year and prepare
a 1ist of such members of the State Police
service as are held by them to be suitable
for promotion to the service. The nmumber of
members of the State Police Service included
~in the list shall not be more than twice the
nuwber of substantive vacancies anticipated
in the course of:’ tiae period of twelve months,
commencing from the date of preparation 6f
the 1ist, in the posts available for them
under rule «9 of the Recruitment Rules, or
50 per cent of the senior posts shown against
item 1 and 2 of the Cadre Schedule of each
Sfate or group of States, whichever is greater; .

(2) The Committee shail consider for inclusion
in the said list, the cases of members of
the State Police Service in the order of




Kf;ét

QS-

senlority in tlv:at service of a number which is
equal to three times the number referred to in
sub-regulation (1): |
Provided that such restriction shall not
\ apply in.reSpect of States where the total number
of eligible officers is less than three times
the maximum possible size of the select 1list and
in axdax such a case the Committee shall consider
-all the eligible officers:

Provided further that in computing the number
for inclusion in the #ield of consideration the
number of officers referxed to in sub-zegulation
(3) shall be excludeds

~ Provided also that the Committee shall not
consider the case of a metaber of the }State‘ Police
Service Rules, on the first day of January of the
~year in which it meets, he is in substantive in
.the State Police Service and has completed not less |
tha;n eight years of continuous service (whether |
officiating or substantive) in the post of Dy.
Supdt. of Police or in any other post or bosts ;
declared equivalent thereto by the State Govermmrnt;

Explanation s« The powers of the State Govermment

P / under this provise to this sub-regulation shall
be examined = in relation to the members of the State
r—

R ‘/ ’
51 Civil Service of a constituent state, by the

goverxinent of that state.

(2-4) Not withstanding anything contained in sub=-regulation
| (1) and (2), the list referred to in sub regulation '
(1) shall be prepared separately in respect of
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-
each state police service. The number of members
of the state pokice servieé included in each such
part of the list shall not be more than twice the
nnxﬁber of substantive vacancies anticipated in the
course' of the period of 12 months, commencing from
/the date of the preparation of the list in the posts
available for them under the rule =9 of the Recruite
ment Rules or 5 percent of the senior posts shown
against item 1 of the cadre in the schedule to the
Indian Police Service (Fixation of cadre strength)
Regulations 1955 (hereinafter referred to as the
Cadre Schédulg) under the government of the
consrituent state concerned and the senior posts
‘'shown against iteme2 of the Calre Schedule notionally
reckoned agaihst that State, whichever is greater.

Explanation $ The number of sénior posts shown
against item 2 of the Cadre Schedule of the Joint
Cadre divided in the proportion of the number of
posts under the govermment of each of the constituent
states shown against item 1 of the Cadre Schedule
shall be notionallyreckoned against each of the
constituent states for the purpose of the suberule
requlation ;

(3) The Committee shall not consider the cases

of the members of the State Police Service who have
attained the age of 54 years on the first day of
January of the year in which it meéts:

Provided that a member of the State Police
Service whose name appears in the sélect list in force
immediately before the date of meeting of the Committee
shall be consi&ered for inclusion in the fresh 1list
to be prepared by the Committee, even if he has
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in the meanwhile attained the age of 52 years;

Provided further that a member of the State
Police Service who has attained the age of 54 years
on the first' day of Jamary of ﬁhe year in which
the Camuittee mests shall be considered by the
Committee, if he was eligible for consideration
on the first day of January of the year or of any
of the years immedidtely preceding the year in which
such meeting is held but could not be considered
as no meeting of the Committee was held durihg such

preceding year or years:

(4) The Selection Committee shall classify the
eligible officers as “outstanding”, "véry good®, "Good*,
or "unfit® as the case may be , on an over all

relative assessment of their service records.

(5) The 1ist shall be prepared by including the
required number of names, first from amongst the
officers finally classified as "outstanding®, then

from amongst those similarity classified as "very

 good*, and thereafter from amongst those similarly

 classified as “Good" and the order of the names

revised every year ."ﬂ

inter-se within each category shall be in the order
of their seniority in the State Police Service.

(6) The 1ist so prepared shall be reviewed and

S

For the above, the A.I .3+ Manual Part III

(Fiféh BEdition) may kindly be referred to.

That in reply to paragraph 7 (ix) of the Claim
peti,tion it is stated that the applicant was not .
i{ncluded in the Select List of 1985 only because
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sufficient number of officers who weré assigned a higher
grading than the pet/itioner were available.

That in reply to contents of paragraph 7(x) of the
Claim petition it is submitted that in view of the
facts stated in precéding paragraptlas the names of

the applicant could not be brought on the Select
List. It is also added that the applicant was assifned
a grading which could not enable him to Se included
in the Select List.

That in reply to contents of paragraph 7(xi) of the
Claim Petition, it is submitted that swsk since

there was no irregularity in implementing the Select
List of 185, it has already been implemented 'after
its approval by the respondent N@.é iees, Union Public

s A
Service Commission as per ruled.e. the "H“‘ D ow l‘a’f_Se&a}

PONTIN S 2y YT }W)frd o the Codve l‘oo?/:o;}, d:f.s, o~

That the apprehensions as stated in paragraph 7(xii)
of the Claim Petition are baseless because preparation
of Select List of 1985 prepared on 27=12-35 by the
Selection cdrnmittee is not against the provisions

of para 5(6) of I.P«Se (Appointment by Promotion)

Regulation~ 1955 and was duly sent to the Union

Public Serxvice Camnission. New Delhi but the U «3¢Ce

could not approve the same as the Hon'ble High Coart

was pleased to stay the preparation of the Select List
in writ petition noe1449/85 Basant Singh versus State

off UL+ and others. The stay order granted by the

Hon'ble High Court is as follows 8=

# Issue Noticee _
Heard counsel for the parties. Meanwhile the
respondents are restrained from making any further

promotion to the post of Superintendent of Police
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unléss seniority list is prepared in accordance with
" the directions issued by the Services Tribunal and
further no Select List for the I.P+5. grade will be
prepared without finalisation of the scniority 1list.

Sde KeNeSe

Sde ReSeDDe _
160186

A true copy of the above stay order of the Hon'ble

N N ATELY Ol o
High Court is annexed herewith- as Annexure-CA«I «

This writ petition of Basant Singh & others Versus
State of U+« and others was ultimately clubbed with
the writ petition filed by Rana Randhir Singh and others
versus State of U+« and others in the Hon'ble Supreme
court and this petition of Rana Randhir Singh was
finally decided on 4+11488¢ A copy of the judgment

( Apn o ANTY) D
of the Hon'ble Supraae Court is annexed herewith as

Anne:mge-ca-z . after the decision and the order of

Hon'ble Supreme Court in this petition, the interim
stay order passed by Hon'ble High Court in the writ
petition of Basant Singh ceased to exist and on 6289
| the Union Public Service Commission approved the Select
List prepared on 27.12.85. Thus from the above it is
clear that Regqulation 5(6) of I«P.Se ( Appointment by
Prcmoﬁion) Regqulation-1955 can not be said to be follow=-
ed due to interim stay order of the I-Ionfble High Court
in the writ petition of Basant Singh. chce the
contention of the petiticner in the paragraph under
reply that preparation of Select List of 1985 is |
against the provisions of para 5(6) Of I«P S
(2ppointment by Pramotion) Requlations~1955 is baseless

and incorrecte
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15+ That in reply to the contents of paragraph 7(xiii)

and 7(xiv) of the claim petj.tion it is submitted
that the Selection Commitee met on 27.12.85 had
made its recommendations after exhausting
scrutinising the service records of all eligible,
hence allegations of the applicant against certain
officers being unfit for inclusion of their names

- _ " in the Select List is misconceived and unfounded
It is further stated that the Select List was

< prepared in accordance with rules and regulations.

16« That in reply to paragraph 7(xv) of the Claim
petition it is stated that if is absolufely incérrect'
to say that due weightage has not been given to
the service record of the petitioner and charécter
roll entries as per requiremen‘ﬁ of the Regulations

' referred to above. It is also incorrect to allege
that officers having inferior record of service
and.many junior‘ to the applicant have been included
in the Select List. The Select Committee which met

\ ‘ on 271285 honestly adduced to the Régulations
B prescribed in I;P Se (_Appointnent‘ by Pramotion)
Regulations=-i955.

17 That the ﬁlegations made in paragraph 7 (xvi) of
the Claim Petition are totally misconceived and
vague -The applicant has not specifically quoted
a single instance where requirements of sub-rule
(4) (5) and (6) of Regulation 5 have not been
adhered to by the Select Cammittee.

18 That the contents of paragraph 7(xvii) of the
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Clalm Petition are not accepted as stated. The
instructions of the.‘state government in respect
of writing the A.C.Re Of officers of the State
Govermment including State Police Service Officers
are contained in G.0« N0+36/1/1976~ Karmik-2 dated
3041086 - According to these instructions they are
to be graded in one of the following categories on
w,( the basis of their over all work and conduct i=

(1) Outstanding
< (2) Very good

(3) Good

(4) Pair

(5) Bad

19« That the contents of paragraph 7(xviii) of the
Claim Petition are not accepted as stated. There is

no such provisim’x under rules quoted in para-g above

nor has the government of India, which is the rule |

;

making authority under the A.I S+ Act 1951, issued
—“+ . any such instructions as stated in this paragraphe

— 20+ That the contents of paragraph 7(xix) of the Claim
Petition are admitted to the extent that the applicant
was.given senior scale of P«.P«Se in 1980 and was
promoted to the post of Addle S.P. in 1984, But it is
absolutely incorrect to say that while making selection
for promotion in I.P.S. cadre he has mm altogether

been ignored and officers of inferior categories }
_have been included in the Select List in gross violation
of Article 14 and 16 of the Constitutione As clearly
stated in preceding paragraphs Selection Committee

o ' considered the case of the petitioner as well as

.
s
x
|

w

e A e
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other eligible officers for including their names
in the list and made its recommendations only after
scrutinising service records of each and every
officer according to the Regulations of I.P.Se.
(Appointment by Promotion) Regulations-1955.

That with regard = to contents of paragraph 7(xx)
of the claim petition it is submitted that the

Hon'ble High Court of Judicature at hl&&ﬁ had

passed an order dated 16.1.86 in writ petition
NO+1549 of 1985 filed by 8hri Basant Singh versus
State of U« and others. The Hon'ble Court had
rdered that the respondents are restrained from
making any further promotions to the post of Supdte
of Police or Addle S«.Pe unless seniority list is
prepared in accordance with the directions issued
by the Service Tribunal and further no select list
for the I.P.Se grade will be prepared without
finalisation of seniority kust, The copy of this
order is annexed as Annexure »C.A«-II. 'I'he aforesaid
stay order of the High Court ceased to exist only
after decision in the vcase of Rana Randhir Singh
versus State of UL e etce in which akk the Hon'ble
Supreme court of India pronounced its final judgment
on 4¢11+88¢ This wemxkdxmx is worth mentioning
agam-;t thé W.Pe of Sri Basant Singh was

tagged with the W.P. of Rana Randhir Singh versus
State of U.Pe and others. |

In view of the orders of Hon'ble Supreme Court

in the case of Rana Randhir and others and list

~of 1985 which had already been sent to respondent

nOe2 ise , UsP+S.Ce for approval, was approved
by respondent NOe2 On 6+2.89 and thereafter this
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select list came in force and was subsequently
implemented . and therefére due to the aforesaid '
stay order in the case of Sri Basant Singh the list
prepared in 1985 came in force for implementation
only in 1989 and so the question of its review in
subsequent years after 1985 does not arise.

That the contents of parlagraph 7(xxi) of the Claim
petition axmsm are admitted and it is further stated
that before the answering respondents could consider

it to take any decision the petitioner filed this

-claim petition before this Hon'ble Tribunal and this

way he did not care to exhaust departmental remedy
available to him as per rules. Only on this ground
alone the claim petition is liable to be dismissed.

That the contents of paragraph 7(xxii) of the claim
petition are denied vehemently in view of the position
egplained in preceding paras and the apprehensions
of the applicant are totally unfounded and baseless.

That in reply to the contents of paragi'aph 7 (xxiii)
of the claim petition, it is submitted that all
vacancies of 1985 have already been filled up and no
injustioe has been caused to the applicant. It is
further submi.tted that one post in the promotion
quota of I.P .S+ has been kept unfilled in compliance
of the Hon'ble Tribunal's order dated 6.4.89.

That the contents of paragraph 7 (xxiv) of the claim

vﬁetitién are not accepted as stated in view of the

facts mentioned in preceding paragraphse

That the contents of paragraph 7(xxv) are denied
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‘and it is stated that the grounds taken therein

are not tenable in the eyes of law and the claim
petition is liable to be dismissed with costs.

That the contents oOf para 8 of the claim petition
are not correcte The applicant moved his represen-
tation to the answeing respondents only on 3.4-89'
and before the answering tespondent could take any
decision on it , the applicant moved this Honf bie-‘
rribunal on 64489

‘That the contents of para 9 of the claim petition -

need no commente.

That the contents of paragraph 9-A of the Claim

- Petition need no comments.

That the contents of paragraph 9-B of the Claim

Petition need no comments.

That the contents of paragraph 9-C of the Claim
Petition are admitted to the extent that the applicant
was. transferred fram the post of Additional Superinten-

dent, 25th Battalionm, P.A«Ce,Rae Bareli where tle

applicant has already taken over the charge. The
rest of the contents of para under reply are dehied
and it is stated that the post of Additional S.P.
Fatehpur is not a cadre poSt of 1 .p.s; On the cm trary
this post is purely a te&\porary and non cadre post
of State Police Service created on adhoc basis.The
post of Additional S.Pe. and that of Deputy Commandant
of a P.A.C. Battalion are equivalent and are in

the Special Grade of R+1200-1700 of State Police
Service and therefore the ¢ tansfer'of the applicant
from the post of | additional S.Pe. Patehpur to Dye

' commandant does not amount to any reversion of the
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‘applicante

£

32. That the contents of paragraph 9=d of the claim
petition are denied.The applicant has compared
his case with those of Sri H.N.Srivastava and Sri
CB.Ral of these two officers Sri H.N Srivastava
was holding a cadre post of I.Pe«S+ according to
the provisions of I.P.Se (Cadre) Rules but transfer
of Sri HeNe Srivastava from cadre post to that of
non cadre post of State Police Service did not
amount tovany reversion under the provisions of
rules. In fact Sri HeN. Srivas.t.ava.was posted to B
his substantive post as soon as cadre officers
became available on account 6f approval of the
gelect list of 1985. _The' similar is the case of
CB.Ral with a difference that before his appoint-
ment and transfer to his substantive post he was
holding a non cadre post of I.P«Se It is repeated

~ for emphas:i.s that the applicant was never posted

on a caire or non caire post of I«P.Se nor he
is a select list officer hence his transfer from
the post of Additional S.Pe Fatehpur to Dy.Comandant
25th Battalion P .A.C. Rae Bareli is merely a routine

transfer done in public interest. It is again

reiterated that his case before the transfer cannot.
‘y /) -  be compared with that of Sri H.N.Srivastava and Sri
C.B.Raie | '

33. That the contents of paragraph 9-E are emphatically
denied in view of the reply givén "in para 9-C and
9-D above e

34. That the contents of paragraph 9-F are denied |
vehemently being based on misconceived knowledge of the
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applicant . As already Stated that the post of
Additional S.Pe Fatehpur is purely a temporary and
non cadre post of State Police Service created on 3dkmm
adhoc basis.The order oi creat;.i.qn of this post is
annexed as Annexure-C.Ae |+ /A whereas posts of
Additional S.Pe as specified in the Schedule appended
| to the I/ .Se (Fixation of Cadre strength)Regulations-
1955 were cadre posts of I+.Pe+Se HOwever now even
e these 11 posts have been decadred due to the review
of the cadre in January 1988 .The ordrs of respondent
. nOel regarding revision of cadre strength ﬁre ._

annexed herewith as Annexure«CeAs ;l ~

35. That the contents of paragraph 9-g of the claim
petition is denied. I.P«Ss (Regulation of seniority)
Rules =1954 have been amended vide Govermment of
India's Notification No+14014/40/88-AIS (1) dated
27th July 1988 by which I.P .s; (Regulation od )
Seniority) Rules-1954 and other rules corresponding
to the said rules in force have been repeated.

Now the latest rules regarding fixation of seniority
~ ake named as I.P«S. (Regulation of Seniority)Rules

1988« A photo copy of the said amended rules

has already filed aléng with objection to the
application for imterim relief. Therefore it is
submitted that the applicant can not claim any
J)Z | benefit enunciated in IZP.S. (Regulation‘of
Seniority) Rules -1954.By this amendment it has
become absolutely irrelevant whether an officer
continuously held a cadm or non cadre post of
I.P.Se before his inclusion in the select list for

the purposes of determination of seniority,hence
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the contention of the applicant is baseless and

misconceived.

In view of the facts stated above contents
of paragraph 9-h and 9-i has no legs tostand and
it is prayed that the application be dismissed

"with coste

That the contents of para 10 of the claim petition
are denied and it is stated that the claimant is
not entitled to get any relief claimed in the
para under 'napl‘y and the claim petition is liable
to be dismissed with cost. |

ADDITIONAL PLEAS

e

That it is aléd respectfully }sumitted before

the Hon'ble Tribunal that the applicant was never
posted on a cadre/non cadre post of I.P;s.,before ]
the impugned order of transfer dated 18 .4.89.
Also through that order he was posted on non-cadre
special grade post’'of State Police Service in the
rank of Additional S.P+/Dy.Commandant P .A.Ce

It is also stated that Sri H& .« Srivastava
was holding a Cadre post of I+.P«Se and Sri C.Be
Rai was holding a non cadre post of Ie.seS. before
the impugned order of transfer dated 18.4.89 and
therefore the case of the applicant is different

than that of Sri H.N. Srivastava and Sri c'.'B «Raie

In view of the facts stated above it is most

=

respéctfally requested that the Hon'ble Tribunal
may be pleased to review its order dated 10.8.89 j

N
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Lucknow, dated:

Lucknow, dabaq,:
september )%, 1889

September ‘2{). 1989

R\’KO

TP

- and revise it to the effect that the respondents

are not directed to post the applicant on a cadf:e/

non cadre post of I.PSe

That since personal :eco:;ds of the officer were
not available with the answering respondent and
they were to be éought. and collected from the
respondent noe4 along with their comments, and the

‘respondent no.4 had to collect it fram the district

where the officer is posted, hence this process
took time and delayed the preparation of counter
reply of this claim petition.

That the delay is bonafide and is liable to be

condoned .

R %

Verification

I, the abovenamed deponent do hereby

verify that the contents of this counter affidavit
»~ I
from paras 1G2crto 2 3¢ 33K 3y
are true to my own knom.edge om the basis of
b

records and those of paras ﬂé 30 40 ond Yo o
are believed by me to be true.No part of it is

false and nothing material has been concealed:

80 help me God.
ot

I, Anoop Kumar Advocats do
hereby declare that the person making
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this affidavit and alleging himself to be

e o
DR GRAETIEIR B

is the

same person who is kpmown to me fram the

perusal of record produced before me in this

P Y\‘Nf}» | SR

Py otk

case .

Solemnly affirmed before me on 2.5 Ak
the day of September 1989 at|'5034fie/peme
who has been identified by the aforesaid.

I have satisfied myself by examining

the deponent that he has understood the
contents of this affidavit which has been
real over and explained by hime
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(10 BE .t’UBLISHED IN THL GAZETTE OF INDIL IN PuRT I SECTION 3(4)

! No .11052/3/67-&15(11)—&
' ‘Governnent of Inlie )
Minilstry of Fersonnel, Public Grievences & Pensions
’ Depertaent of Pcrsonnel & Treining =

0000000.

3 ( New Delhi, the 27”~Januery. 1568
' N’OTIFIGLTION ’ s

V.

GeSeReNOssnevarssesesssin exercise of the gowers conferrel by
sub-sectiangi) of Section 3 of 411 Indie Services hct, 1951
(61 of 1951), rcad with sub-rule (1) and the first proviso

‘to eub-rule (2) of Rule 4 of the .IPS(Cedre) Rules, 1954, the
v Centrel Governnent, in consultetion with the Governrent of

l Uttar Predesh hercby makes the following reguletions further
—30 enend the Indien Pslice Service(Fixetion of ‘Cedre Strength)

) Reguletions, 1955, neuelys- '
' 1. - (1) Thesa reguletions ncy. be celled the In.li'*.n Police
“ Service(Fixation of Crdre Strength) eemsvnendnent

“Reguletions, 1986,

(2) They shall cone into fﬁrce on the date of their
o pub ication m the Ofﬁcial Gezette.

In the Schelule to -the Indian Yolice Service(Fixation -
of Cadre Strength) Reguletions, 1955 for the heading ‘Utter
- Predesh' end the entries occuring thereunler, the following
= shall be afbetituted, nenely:- _

SUTTAR PRI.DESH'

1.'.. f Seni'or posté unler the Utter Predesh Government A 2’03 )
Director General and Inspector General of Police 1
~/f>1rector. Civil Defence-cm—Covﬁe.nde.nts Generul, ' -
Hone Guerds ‘ 1
- | “fnsgector Generel of Police, "PAC .- 1.
vInspector Generel of Police, Intelligence Deptt. 1
) > Jnspector Generel of rolice, CID, UP, Iuck:nou , 1
3/‘ o /ﬁirector, Vigilance. UP, Incknow. . ' 1
' gctor Generel of Police, Kanpur/Garakhpur/ o
ow/Bereilly/Meerut Zones, - 5
_Inspector Generel of Folice, ’Railways. U2, Iuclmow 1
spector Generel of }‘olice, Technicel Services, _‘
. U.¥, Incknow - -1

Insfcm—eeneml-of ,tblic&,_.i'raining, UP, Iucknow - 1

| f,,»?igiz7, L N . }...2/f '
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Deputy Inspector Gener?.l of rollee, 4dninistretion - 1
Doputy Inspector General of rolice, , 12
{ Espector Generel of Police & sdlitional ‘
J:r ne pe. Police Treining College-I . 1:/
*leputy Gommandant ‘General, Hone Gue rds ' 1
Duputy Inspector General of Police, Railmya ' 2V
Deputy Inepecto:b General of Police, Economic’ /
Intelligence end Investigetion Wing, CID h v
r)ogu.ty Inspector General of Folice, Lnti-Corruption . .
‘Deputy Inspector Géneral of Police, PAC, Northern » ‘ /
“~~vSouthemn, Western and Bastern Sectors: 4
Yeputy Inspector Genersl of rolice, Special thuiriee 1 »/
Deputy Inspéctor Generel of Police, CIDL .° _ ") 3 ~/
Deputy Inspector General of Police, Intelligence Deptt. 1./
Deputy Inspector General of Police. Headquarters S 1/ .
Jeputy Inspector G.eneral of Police, PAC Healquerters 2 v
Deputy Inspector General of Policc, Karnik, lrllahs.bad R ‘la/
‘Deputy Inspector Generel of ,Police, Treining o j‘\/
c Police Train leg Mor dabé.d o : /
ﬁiﬂ iBg} Police irain § h }ﬁgﬁ ']J
Deputy Inspector enera Amea ing ) 4
Centre, Sitepur . : ';?./ _
Joint Director, Vigilance | ‘ ' -h/
Deputy Inspector Generel of Police Speciel Crine_ e.nd SCIB ix/
—— T T e e e e e
Assistant Inspoctor Genersl of Police - T
> 4ssistent Ingpector General of Police, PLC - _ j \/
Superintendenis of Police - ‘ 5]/
Superintendent of Police, Hesdquerters , 1\/
Superintendent of Police,(City), Kenpur, Iucknow,lxgra, L
&lleheded, Veren:si, Meemt. Bareilly, Gorakhpur. : Y /
Moradebed end Aligarh - 10
Lssistend Inspector General of rolice, Treining . o ’.\/
Superhxtendﬂni_oiﬁalinﬂ Jﬂg\iligence Deptt. L 5\/

e 0.03/‘
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‘suporintentants of 1:liee, CIL

v V—

Superintent@t of ¥:lioc, Mmtl-Corruption CIv, Ui T
“superintendent of ¥olice, CID, 5IB, Co-vptretive 1~
Superintenlent of rolice, CID, SIB, hgriculturec 1
Superintericnt of Police, EOW, CID Aol
_Superintendent of Police, Vigilance Esteblishnent 11"
Superintendent of Police(Speoicl Inguiries) 1

perintgndent of Police, High Court, Lllahabed | R
Superintendent of Police, Deilways, 41lahebad, Agre, .
Incknow, Gorekhpur, Moradabad & Jhensi ) 6~
Superintendent of Police, I/C Rescerch bec. IB, CID
U¥, Incknow _ 4 1Y~
Coanandent, PAC, Bettalions 29~
Connendent, RTC, Chunar . 1%
w«’flice-l’rincipel, Poliecc Trt.ining College, Moredadbad "W
Coznendent, Heed Constable/CP Couise, Police Treining ~
School, Moredabad ' : 1"
Vice-Frincipel, &rned Trsining Centre, Sitepur v
Steff Officer to Connandant General, Hone Guards 1
~oputy Director, Civil Dcfence - 1
Vice-Prineipel, ¥olice Training College-II, Moredabad v
Aormendent, Central Treining Institute, Hone Guards 1v
Vige-Principel, Police Training College-II, Sitepur 1v
Superintendent of iolice, ECO Intelligence end '
Investigetion Wing(CID) y o | 2"
2.  Central Deputetion Reserve et 40% of 1 ebove 81
3. Posts to be filled by gromotiqn anl selection .
wnier Rule 9 of the IrS(Recruitnent) Riks, 1954
: at 53-1/3% of 1 and 2 ebove ' 94
4. Posts to be filled by Direct Recrujtnent
(1 end 2 ninus 3 ebove). o 190
5. Deputetion Reserve et 22.5% of 4 ebove 43
6, Iceve Reserve et 5.62% of 4 ebove 11
7.  Junior Posts et 23.17% of 4 above 44
Treiniag Reserve et 11.91% of 4 above 23
T Direct Recruitnent Posts T 3T
Prouotion Posts . 94~
Totel Luthorised Strength 405
Wvgee
(X.B,L ,SAXENA)

- Desk Officer
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In the Central Administrative Tribunal QX}ﬁQ
Circuit Bench, Lucknow, A N
P .- ‘v\'
A.K. Misra ' . ==—=-=—e-Applicant.
Versus
Union of India & others S Opposite parties,

»f/-

RFJOINDER CE APPLICANT IN RFPLY TO THE COUNTER AFFIDAVIT ‘
CF_ O.P. NO, 2 .

,;?

That the applicant has carefully gone through the Counter
Affidavit of Sri I.P..Tuli,<Under .Secretary, Union Public

‘Service Commission; New Delhi and fully understood the

Contents thereof. A copy of the CounterkAffidayit was
served on the applicant on 19/10/1989,

That the contents of paras 1,2,3 & 5 of the Counter =

Affidavit do not call for any reply. In para 3 of the C A
no comments have been offered in respect of paras 1l to 6

of the application which accordlngly stand unrebutted by
and admltted to the O.P., No. 2.

That withl regard to the contents of para 4 of the C.A,

in reply to paras 7 (i) to 7 (vii) ofvthe C.A,., it is

; submitted that the O.Ps.3 and 4have in paras 5,6 & 8 of

,thelr C.A, not disputed the correctaess of the contents

of paras.7 (i), 7 (ii) and 7 (iv) Iespectively of the 0,A,
The reply glven by O, Ps No. 3 and 4, in paras 7 and 9

of. their C.A. to.the contents of paras 7 (iii) and 7 (v) &

7 (vi) respectively of the O.A, have been adequately repliec
in'paras 4 and 5 respectivelyvof the Rejoinder already

filed and their contents are hereby adopted as part and

parcel of this Rejoinder and may be read as such,

’i\fgﬁ | ' Contd=mw2/
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It is submitted that the contents of para 7 (vii) of the 0.A,

which have not been replied by the O;Ps thus stand unrebutted

and uncontroverted and are reiterated.

That the correctness of the contents of para 6 of the Counter=-

. Affidavit are denied while those of paras 7 (ix) and 7 (x) of the
| OC.A. are reiterated. It is denied that the Selection Committee,

. which met on 27th December, 1985, met for preparation of the

- select list or that it prepated the select list or even that it
\ - followed the procedure laid down in Regulation 5 of the Promotion

% Regulations of 1955 in making the relative ascessment of the

; Service Records of the applicant which themselves were incomplete
i in as much as the appreciation letter ( already filed as Annexure

.~ R=l to the Rejcinder of the applicant in reply to the Counter

Affidavit of the O.Ps No. 3 andv4) given to fhe applicant for‘

displaying piaise worthy extra=-ordinary bravery and courage in
personally leading the Policg Force-on the night of 28th /20tnh
July, 1984, in the encounter with the gang of the most dreaded
', .and natorious dacait Jagata which resulted in the latter's death
i and arrest of his aséociates and recovery of all their arms,

; was neither kept or éncdrporated in the annual remarks awarded to

{ the'appiicant for the relevant year 1984-85, nor otherwise placed
!

: - - before the meeting of the selection committee as part of the
— | :

Service Eecords of the applicant, in gross violation of angd

against the specificsdion provisions of the Government orders on
+ the subject contained in Karmik-2 Anubhag's Office Memorandum

No, 36/9/76~ Karmik- 2 dated 24/1/1977 and office Memo No., 36/9/76

] Karmik- 2 dated 4/5/1977 ( which'require that appreciation Letters

1 must invariably be kept on the €haracter Roll) true copies of

. which are already on record as Annexure Nos. R-2 and R-3 respect-

- ively to the Rejoinder of the applicant in reply to the C.A. of

-§ the O.Ps No. 3 and 4, as well as against Regulations 5(4) and

t 5 (5) of the I.P.S. ( Appointment by Promotion ) Regulations,

- 1955, The non-placement of the said Appreciation Letter in the

(fiil§§;2;fcter Rotl of the applicant as also before the selection

Confd-~3/-.
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committee, which met on 27.12,1985, must have weiched heavily

‘with it against the deponent , vis-asvis e%£2? eligible

candidates, including in particular, those juniors to the
applicant whose names have been éncluded in the list prepared
by it in 1985, It is denied that the Selection Committee
either prepared a Select. Llst as such , or that it prepared
the list ( not select. 11§t) ;n accordance with Regulation
5(5). The contents of the Rejoindér of the Applicant, filed
in reply to the C A; of OvPs. No. 3 and 4, particularly paras
5 6 and 7 thereof adequately reply to the contents of para 6

”'of the Counter Affidavit of O.P. No. 2, and may be treated

as the applicant's reply to them and as part and parcel of
this Rejoinder{ It is true that the applicant can not
substitute his own judgement for that of selection committee,

as contended in the C.A., but if (a) - the entire relevant

service record of the applicant was not placed before the

I

Selection €ommittee as mentioned abovg, and (b) the ACRs
made basis for giadation of the pétiﬁioner“yux the Selection
Committee had not enough time on 27th Dec. 1985, to scrutinize
the bulk when the remarks were not recorded in the light of
various rules and directions for the purposes of relative
assessment of service records'of the petitioner wis=a-vis
other eligible officers, and also ‘ (c) the size of the

list could not have propef appreciation in relaticn to then
existing vacancies to include the petitioner so graded on some

reasonable norms, the grading assigned to him by the latter

could not be correct or fair..

That paras 7,10 and 12 of the C.A., it has been stated that

the contents of paras 7 (xi) to 7 (xiV) s 7 (xxi) and 7(xxiii)

'vrespectvely of the application relate to the state Government

of U.P, who will make necessary submissions in regard to

them it is stated that the state Government of U.P, ( O.F.No.%

in paras 13 to 16,22 and 24 of its C.A. submitted its reply

éé%i%zSysfc the contents of the aforesaid paras of the application

‘ _ Con‘td—-4/-
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The applicant has in paras 7,8,9,14 & 16 of his Rejoinder filed

-4 -

in reply to that C.A., made his 'submissions 'in regard to those
paras and the applicant hereby reiterates them and adopts them
as his reply and the same may kindly be read as part and parcel

of this Rejoinder as well,

That thelcontents of para 8 bf C.h. as stated except the mention
of the contents of  Regulations 5(4l%of the promotion Regulations
of 1955,and .reproduction of the @bservations of the Hon'ble
Supreme Court.of.India,from its Judgement dated 11-12-1986,

in the case of R.S. Dass, Versus Union of India as well as the
@bservations of that court in the case of H.L. Dev, Versus
U.,P,5.C. & others referred in the said para, are incorrect and,
as such, are denied, and the contents of paras 7 (xv) to 7 (xix)
of the applicétion are reiterated, Further the contents of
paras 9,10,11 &_12 cf the Rejoinder of the applicant alreaay
filed in reply to the contents of paras 16,17,18,19 & 20 of

the C.A, of O.Fs, No. 3 and 4 are.also relevant in this

connection and may be treated as part and parcel of this para

No: 6 of this Rejoinder and read as such, It is denied the

Selection Committee was required to prepare or had in fact

had prepared any Select List as suéh.or even,',fhat under
Regulation 5(5) of the Promotion Regulations of 1955, anyﬁSelect
1ist was required to be prepared, It is stated that as the
entire relevant service records of the applicant were not placed
before the Selection Committee , the latter could not possibly
make a correct and faierelative assessment in respect of the
applicant vis-a-vis etfer éiigible candidates. The entries
available in the Character Roll, which themselves were not made
in accordance with the standing orders of the State Government
could, in thémselves, not form the basis for judging comparative
merit of variousveligible candidates; ether service records e.9.
appreciation letters etc. had also to be examined/ scrutinized
for doing so, lest miscarriage of justice might result. 1In

this connection the gircular letter dated 13,12.1984, of then

/ﬁh}b;i;S.Of Police Sri J.N, Chaturvedi, a true copy of which has
/

Contd-e5/
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already been filed by the applicant as Annexure -R-4 to his
Rejoinder .in reply to}the Counter Affidavit of the O.Ps._3 and

4, deserves to be pefused by this Hon'ble Tribunal as it throws
ample light on the vague and nonsatisfactory state of affairs
prevailing in the Department in the matter of awarding of annual
remarks in the Character Rollsof Police Off icers and their erratic

categorization or classification,

The applicant is also filing a true copy of a circular

: letfei dated 4/4/1982, issued earlier under the signature of

Sri NareshAKumar, the theh Director General of Police, as Annexure

No. R-1 to this Rejoinder. Its perusal would show that the

manner of recording annual remarks in the Character rolls of

Gazetted Officers of Police Department rendered the appraisal of

their persenality and performance to be superficial,inadequate,
cryptic and even indifferent. This circular also contained several
salient points for guidance of officers charged with the duty of
awarding and/or reviewing annual remarks.fhese two circulars
dated 6.4.1982, and 13,12.1984, read with the contents of the
circular letter dated 1.4.1989, of the Head quarters of the D.G.PF,
aitrue dopy of which has already been filed as Annexure R=5 to

the Rejoinder of.the Applicant to the C.A, of b;; No. 3 and 4,

( in which three after circulars dated 10.3.1986, 31.7.1987, and

'21.3.1988, have been referred) clearly go to show that the

standing orders on the subject of award of Annual entries were

not being followed.

The observations made by the Hon'ble Supreme Court
are no doubt pious and correct, but actual pfaciice of the O,Ps.
is not in consonance with them, with the result that relative
objective assessment of the service fecords was not possible in
a fair and correct manner, as is amply demonstrated by the
situation disclosed in Annexure R-1 to this Rejoinder and Annexure
4 & 5 to the Rejoinder of the applicant filed in reply to the
Rejoinder of the Applicant filed in reply to the C.A., of theO.Ps.
3 and 4. Preparation according to rules, regulations and

standing orders of the Government and actual Placement of 11
a

Contd~6/
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the relevant service records of eligible officers before the

V_Selection'Committée is one thing and assessment of the service-

records in an objective manner is an entirely different thing. If
the former is grossly or substantially defective, then the latter
cannot, in the very nature of things; be correct and objective |
and will be rendered arbitrary and discriminatory. This is

what has happened'in the case of the Applicant,

As has been explained in detail by the Applicant in
his Rejoinder to the C.A. of.thefb.Ps No. 3, and 4, fougﬁat of gix
Members of the Selection Committee, which prepared the/Iist( not
the select list) for prbmotion to the I.P.S. in December 1985, |
were the same who made the Selebtion for'promotion to the post of
Addl,S.P. in 1984, In the Lafzer selection, the Applicant was
selected and promoted even without the said Appreciation Letter »

( Annexure R- 1 to the Rejoinder of the Applicant in reply to the
C.A. of O.Ps. No. 3 and 4) while some of the semiors of the
Applicant including Sarvashri Satish Yadav and K.N.D. m:?tvedi.
were not so sélected and promoted, AIt is admitted to the O.Ps,
that the annual entiies awarded to the Applicént since 1981 till
the date of filing of the present Appiication are excellent and |
outstanding and also that he was promoted as Addl.S.P.'in'l984,
inspite of the adverse entry for the year-L980.81. The applicant
's annual entry for the year 1984-85,was wrongly categorized and

the aforesaid Appreciation letter was also not placed in his

character roll. This prevented the Selection Committee from

- making a just and proper relative comparative assessment in an

WQ%@§parcel of this Rejoingder,
WNED

objective manner. Arbitrariness and discrimination thus unavoid-

ably crept in,

. o L
That the contents of para @ of the Counter Affidavit in reply to

the contents 6f para 7 (xx) of the Application are more'or less
to the same effect as of para 21 of the C.A. of O.Ps. No. 3,
and 4, The Applicant had replied tb them in para 13 and also
para 8 of his Rejoinder there to already filed earlier, and
their contents are hereby adopted by the applicant in reply to

para 9 of the C,A. and the same may kindly be read as part and

Contd =--7/ <"”
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It is, however, denied that the select list was prepared on

27 12,1985, It is stated that the proceedlnqs of the ﬁﬁétlng

of aﬂﬁ/the llst prepared as a gesult of. the meetlng of the
Selection Qommlttee held on 27.12.1985, was got approved by
the.O.P. No, 3 from O.P, No. 2 under Regulatlons 6 and 7 w1thout

observing the mandatory,pﬁzyisions of Sub=Regulation (6) of
d

Regulation 5 of the said Brdmotion Kegulationsof 1955.

That the contents of para 11 of the C.A. are vehemently denied
while the contents of para 7 (xxii) of the O.A. are refterated
on the basis of facts elaborated in the foregoing paragraphs

of this Rejoinder read with the applicant's Rejoinder to the

C.A. of the O.Ps No. 3, and 4, already filed earlier which may

also be read as part and parcel of this Rejoinder.

That the contents of para 13 of the C.A., are denied while those

of paras 7 (xxiv) and 7 (xxv) of the Application are reiterated

in view of the submissions made in this Rejoinder as well as in
the Rejoinder of the Applicant already filed in reply to the
G.A. of the OPs No. 2 and 3 which may alsobe read as part and

parcel of this Rejoinder.

That the Applicant is filing a true copy of G.O, dated 13.441989

. as _Annexure R= 2 to this Rejoinder. This G.0. amounts to

amendment of the earlier G,O, dated 1.12.1984. The legal points

involved would be explained at the time of arguments,

That %Q,View of the submissions made in the preceding paragraphs

of thdsRejoinder, the Rejoinder already filed earlier in reply
of the C.A. of O.Ps No. 3 and 4 and in the Application, it is

ra
evident . gﬁat the applicant has been dlscrimlnated against

~arbitrarily and against the specific provisions of the Rules

A
and Regulations as well as the Eonstitution of India. That being

'so, the Application deserves to be allowed with costs and

appropriate orders/ directions issued to the O.Ps accordingly,

iFor Applicant, é%igkg?ré
| ) W\ (A ﬂpﬁ
Advocate. N | : Applicant.

vati~—57/*m?



YVERIFICATION

Iy A.Ke Misra, the applicant hamed above, do hereby declare and verify

on oath that the contents of this Rejoinder are true to my kKbowledge based on

records am legal advice which T believe to be true. Nothing material has

been concealed and no false statement has been made therein,

Verified at Lucknow on this 1st day of November, 1989,

Tl
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D.o.No. c0(2)~-ACR-81-82 (Instrng)
. DIRICTOR GENL/INSPR GENL OF POLICEL,

UTTAR PRADESH,
Dated Lucknow, ARIL \.,1982

My dear Sir, | | T e

It need hnrdly be. re—emphg;sed that recordmr

cf U,onﬁr Annual Confldentlal hemaggﬁ_gp the personallty

P, S

and pexformunce of OlflC&rS serv1nn under you. is'

1mﬁortant to the offlcers reported upon and the

A

Depqrtment allkc as 10'15 only in the ll”ht of theue
rcnarkb that the conflxmatlon, promotlon ' pogtln”S y
denutatlons , pensions. etc in rcsPect of part icular
offlcers are decldéd Lpon. Apparently, if such remarks

are wantlnﬂ in d651rable detallg y thb of ficers may unduly
benellt or suffer leading to: staff mlsmancgemﬁnt o
ultimately telling upon the wellbelng of thq
.dEpaftment.and r'ro:'mff against pablic interest . . -
2. ' .You Uould have notlced that the proforna | |
plescrlhed for recordlnn A C. Rs on IPS Offloers secks

t¢ cecure ‘remarks on certaln aﬁpects of personallty

and pclformance of an officer althounh host of qult

inportant ones stand left out_. ln any case, the ACR

shieet prescrlbed fof‘recbrding’ACRs.on’othQr_Gazetted

1

O0'ficers of the department is Just a plain shtet of
Fiper wlthout demand ing remarks on purt*cular p01nts
with the- rcsult that- appralsel of their poxsoqallty and
pirformance’ tend to be superf1c1a1 ; Jnadequat ’
cryptic and even 1nd1fferent ‘which is not a. happy

?f position . some of -the Senior officers have_Spoken



..3._
15) Is he Qympathotlc to thu £1 luV&ﬂCbb of
subordlnateo ?

16)4 Does he takc interest 1n the wclfax of
his subordinates 7

17) Is he good in prbmoting sports and other N
~ activities within his jurisdiction ?

18 ).Does he possess a secular mind ?
19) Does he visit scene of crime with speed Arel
offer guidance in investigation ? | _
+120) Does he possess aptitude for organising o
preventlve action agplnst crime ? -

o '51) Is he rrood at malntenance of SR Files and -
; Crime Ruglster | 1

x é 22) Docs he ﬁzmry regular and adequatv-lnspectnons
‘ ’ vithout sacrificing quallty of 1n;peotlons ?

235 Does he make surprlsc checks of PSS/OPS and
guards 7 ‘

24) Is any of hlo ef forts or achlcvements
spccxflcally to be recognlsed ?

3.‘* Needl ss to aay, chortlng/RCV1eW1nv Offlcers

-

- should not bﬁ swqyud away by a pgrtlaulﬂr good or bad.
performamce of  the officer'GCpgte@ uponv‘but“assess
hig wofth in tﬁc,pérép@étiﬁe‘of'hié actions md
%,.dutivities in'theiﬁtgnt;yéfy nbticed over the whole

| vyear . BQsides, Report;hg/Reviewing Officers'are 
QXpécted  t; exerciSe'balance_andﬁfairness'whilé‘
&lsch rglng. thelr 1mportant duty of recoxdlng Annual
; CO\fldentlﬂl Remarks and aq such tkcy wouli only brnnv
?;di;credit to themselves by making:inadequate,'

t indifferent or hurried assessmehts .

%ﬁ- | You are re questel klndly to follow the

Eipirit of the guidelines laid down in.ghis Cirai lar -
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL, CIRCUIT BENCH

T : ;
| B i
e SR "LUCKNOW ' | V&

\

L - R _ N
R | P N S : (‘\
‘,-»_\f:" . ‘ ) ‘ p
) A.Xe Misra S “eess Applicant
S , ' : Versus |
- | : .
Union of India & other . f _. es+ Oppe parties. ®

{

REJOINDER OF APPLICANT IN REPLY TQ THE
COUNIZR AFFIDAVIT OF O.Ps, NOs 3 & 4, -

‘ A o : ' L , S
Lo - The applicant has carefully efgone through the

Ll lodsy Counter Affidavit of Sri Durga Shankar Misra,
- Joint Secretary, Home Department, Govt. of U.P.
s\ \O(\M o filed on behalf of O.Ps. No.3 and 4 and fully .

understood its contents. 4 copy of this Counte

L , Affidavit was served on the applicant on 6.10,1989

2e | That the contents of paras 1,2,4,5,6,8,10,28,
2_9_and .30 of the counter affidavit do not eall for
any reply . /

30 That with regard to the countents of mra 3 of the

 Cad, it is submitted that on the basis of the

record of service of the deponent/applicant, the
Selection Committee could not have found him unflt |
or not fit for inclusion of hisp(tgame in the liqt
of 1085y at l_east in comparision to his juniors \"

< - 1 - and some others whose record or pérformance of

service was definitely inferior to that of the '

W ’deponent/applloant as would be- apparent to this , /
| : Conte...2. /‘
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o ,
Hon'ble Tribunal on perusal and serutiny of the
serv1ce records of ellglble candidates 1nclud1ng
the depOnent/appllcant and the proceedings of the
SelectlonCommlttee already summoned to be produced

oefore it, as also from the facts mentloned be low,

'nhe mere fact that the service records of the

deponent/appllcant(as also of other eligible cand-
1dates) were assessed by a high level selectlon
committee is, in 1;self, No guarantee that the
selection made by lt was fair. The grading as31gned
to the deponent/atpllcant as well as to other
ellglble candldates has not been dlsclosed in the

counter affidavit., It has been stated in the

’ ‘counter affidavit that the deponent/applicant was not

included in the sel@ct list only because sufflcient
number of officers, who were assigned a better grad- ‘
ing. than the deponent/appllcant, were available,

The main question for consideration by this

Hon’ble Tribunal, therefore, is whether the grading
made by the Selection Committee of the deponent/
applicant vis-a-vis of some dthers, whose names

are mentloned below and who have been included

in the Select L1st is Just/correct on the basis of
themr record of service aud also whether the ovver-
all assessment made by the Selection &ommittee‘

was at all objective or whether it was tainteq

vasxsuhjeckive by extraneous considerations or

was subjective,

Sarvashrl Satish Yadav and K. N D. Dw1ved1
of 1970 batch are both juniors to the deponent/

| appllcant in the P.P.S. and they, along with some |

others, were not promoted as Additional S.P.s in

(é%iijjga}; ‘j . ccnt....er
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1984 when the deponent/applicant, who is of

1969 batch'of PePeS., and some others were so

- promoted., The criteria adopted for making select-

ion for "promotion as 4dditional S.P. was "merit".
It is thus obvious that the deponent/applicant was
found better than or superior to the éforesaid

two officers shortly before the selection committee
met to égépare the list under Regulations 5 (4)
and 5(5) of the i.P.S.MAppointment by Promotion
Regulation, for promotion to the I.PeS what
transpired within this short interval which had

the effect of catapulting the posction and which
resulted in the inclusion of the aforesaid two
officers in the list to the exclusion of the
deponent /applicant who is alsé sénior to both

of them. It is important to nete here that a
majority of the members of the selection committee
which prepared the said list of 1985 for'promotion
to I.P.S. were also members of the Selection‘
Committee which made the selection for promotion
as Additional S.Ps in 1984. This Hon'ble Tribunal
may especially peruse the service records of
thevdeponent/appliCant and the aforesaid two officers

for the year 1984-85 with a view to deciding

- whether the inclusion of the aforesaild two officers

for tre year 1984-85 with a veﬁé‘to<ieciding
whether the inclusi on of the aforesaid two officers
in the said list of 1985 to the exclusion of the
deponent/applicant who was sénior and more
experienced than the aforesi%d two efficers, was

Justified and correct. Itiheedless to add that

Cont Q-C LK N 04.
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seniority and experience are important constituents
- for determining meéi%. It appears that in the
year 1984-85 the service record of the applicant
have apparently been relatively assessed as
detaimeﬂtal~forvpurposes of promotion to IPS as
com¢§éred to others including in pérticulars
juniors to the applicant e.g. Sri K.N.D. Dwivedi, R
S.Cs Yadav, N.B. Singh, R.N. Kotheria, C.M.:Prasad
etce « However, it is very important to note

here that the remarks for 1984485 have not been
communicated to the applicant which might have

had the £ effect of keeping the applicant out

of the list premred in 1985. On the other hand
the appiicant was given the Appreciation Letter.
in that year (4mnexure R-1) for extra-ordinary
bravery which‘has‘not come on record anywhere

and was also not placed before the Sefection
Committee. This category of extra-ordinarily high
standgfé/ of work did not have any, parallel in
that year among the eligible officers whose case
were considered by the Selection Committee. Thés
appreciation letter (annexure R-1} could not but
result in qategorizing the applicant as "outstand-
ing the é%é year 1984-85, but unfortunately all
the departmental standing orders of the State
Government on this subject were flouted in not
placiné the said Appreciation Letter in the service
records of the applicant”which weré put up before
the Selection Committee and this deterred the
Committee from making a fair and just assessment

of the applicant vis-a-vis other eligible oificers.

ﬁ" i COﬂt.occS.
S, - |
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Srive Satish Yadav was not even promoted to
' the senior scale of the P.P.S. alongwith others of
his batch.

- Srd Satlsh Yadav was promoted as Additional S.P.
in the year 1986 1.e. about two years after the
promotion tq that post of the deponent/applicant and
also about a year after his inclusion in the said
list for promotion to I.PeS. Sri K.N.D. Dyivedi was
promoted as Additional S.P. in the year 1987, Both
Sri Yadav and Sri Dwivedi were superseded for promotion
as ddditional S.P. even when many juniors of their
batch'(l970) were so promoteds The scale of pay

- of the senior scale of I.P.S, for‘promotion to which
the said list was prepared in 1985 and the scale of
pay of the post of Additional S.P. (leaving aside
the point whether the post of additional SeP. was a
cadre post of I.PeS. at the time (1984} when the
deponent/applicant was promoted to it, or not) was/
is identical and a majority of the members forming
seléction committee for both the selections were
commen. Thls open service records of the deponent

/appllcavmﬁa speak of his relatively better merit

than that of the aforesaid two officers.

Under regulation 3 of the I.P.S,. (Appointment
Qf-Promotion}Regulations, 1965,_the Selection Committee
constituted for making the selectionKEOmmittee const-
ituted for making the selection; cbnstmted of the

following :-

le Chairman or Member of the

, ~ Union P.S.C, Chairmah
@Q\/‘_@& |

Cont. e 16‘
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2. Chief Secretary to U.P.
Government sos Member
Se Secretary to U. P._Govt.
Home Department o ces Mémber
4e Inspector General of Police

(Now Director.General of
vaiw) ‘ coe
S Seniormost Deputy Inspector General of Police
(Now seniormost.Inspector General of Police)
6o A nominee of thenG@vt. of India not below the

rank of a Joint Secretary.

The Selection Commlttee which made the selection f¢
for promotlon as Addltloqal S.P. included the officers
: - mentioned at Sl.No' 2,5,4‘and 5. It does not stand
to reason as to how and why those who were found
unfit for promotlon as Aadltlonal SePes in 1984 were

found fit for 1nclusion in the said list in 1285

for peromotlon to I PeS, particularly when they _
were juniors to the deponent/applicant_and when under

%“ sub rule (2) of rule 5 of the I.P.S, (Appointment by

| Promotlon ) Regulations, 1955, the selection commlttee was
requlred tocén51der for inclusion in the list, the |

é ~ cases of members of the state Police Sg;v1ce in the

order of seniority in that service.

In this connection it is ver& rélevant and
important to note that the facts mentioned above
relating to Sri Satish Yadav and Sri K.N.D.,Dwitedi
Vis-a-vis the deponent were specifically alleged
in para 7(xiii} ahd‘?(xiv) of the original application

of the deponent/applicant, but their correctness has

‘ | ﬁ/\ | conto-..'?
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affidavits This non-denial by he O.Ps No.3 and

k3

‘not been denied in para 15 of the counter

"4 amourts to their acceptance/admission of the

facts alleged by the deponent /applicant. The

QePs no.

.

3 and 4 in para 15 of the counter affidavit that

the Selection Committee had made its recommendations

after exhaustively scrutinizing the service records

of all eligibletcandidates and, therefore the

allegations of the deponent/applicant against
certain'officers being unfit for inclusion of
their names in the said list, is misconceived
and unfounded, is mot correct, as is apparent
from,the uncontroverted facts mentioned by the
depcnent/applicapt, The import of the claim
made by the deponent/applicant was /is that the
record of service of the deponent/applicant |
was decidedly superior to that of the aforesaid
two orficers and, therefore, the only conclusion
which can be drawn is that the Selection Commit tee
did not prepare the Sald 1ist for promotion to

IePeS. in accordance w1th the provisions contalned

in Sub-Regulations (4} and (5) of Regulatlon 5

of the I.P.S.{Appointment by Promotion} Regulations,
1955, 4 perusal and scrutiny by this Hon'ble

Tribunal of the service records of the eligible

‘candidates and the proceedings of the Selection

Ccmmittee and the said list prepared by them
would amply demonstrate the correctness of the
assertions made by the deponent/applicant and
the falsify of the claims made by the answering °
0.P§ in their Counter Affidavit. The use of

the words "Select List" in para 15 of the counter

UE};“S , | - | o Cont.f.s.
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affidavit is incorrect and, as such, is not

| It is reiterated, and it was already
mentioned in para 7_(xiii) of the original
appliéation’that‘Sri Satish Yadav was not found
‘fit for promotion and also not promoted even to
the senior scale of the P+PsS., téz/criteria for

.promotion to which was/1s "seniority subject

z/‘\ )

to the rejection of the unfit" (and not merit},
alonguith others of his batch including his

own juﬁiors. fhe correct-ness of this faCt»
has also not been denied in the Counter
Affidavit of the answering 0.Ps. This is also
é material fact and circumstance which deserves
to be taken into-consideration by this Hon'ble
-Tribunal before drawing its conclusions in the
merits of the claims of the deponent/applicant, |
more so when the selection for promotion to

the senior scale was made ‘within five years
- preceding 1985 in which year the Selection’

};ﬁ | Committee met to prepare the said list fdr

0 promotion to the I.P.S.

It ;s also important‘and relevant that,
as is already mentioned in para 7 (xiii) of the
r‘original application and which facts have
also mg% been denied by the answering DePs. in
~their counter affidavit, that Sarvashri 4.K.
' Singh and N.R. Srivastava (seniors to the
depggént/applicantand belonging to 1967 batch
of E.P.S.) were suspended in 1977 and disciplin-

ary procegdings were also taken against them

@)\A%‘@ ) o 'Cont._.“....g.
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as a result of which they were reliably also
punished, but despite all this, they were included
in the said list of 1985. The deponent/applicant,
on the other hand_was never suspended and no discipl-
inary proceeding was ever taken against him and
he was never punished, instead he was highly em;ﬁended
'in}August 1984 for extraordinary bravery but 2§/
its record was ommitted from being put up before
the Selection Committee. Yet he was not included
in the said list of 1985, This has rendered the
said list as being patently unfair and diseriminat-

ory against the deponent/applicant.

- 4s was stated by the depo ent/appllcant in
para 7(&111) of the Original Application, Sr1

Rpe—

R.D. Trlpathl of 1966 batch (both juniors to the
deponent/applicant i~were subjected to serious
epéuiries in 1 985 whenutheisaid»;ist was pré?;réd
and this fact has not been denied in the Counter
Affidavit, and yet they have been includedAin the
said list, whereas the deponent/appllcant, who
belongs tw 1969 batch and did not face any such
enqulry, hasvnot Leen included in the said list

of 1985, Ihis, too, has rendered the said list
unfair and discriminatory agéinst the deponent/app~
licant who was highly commended in the same year.
The enduiry proceeaing against Sri R.D. Tripathi

was reliably pending when the deponent/applicant

had filed his present application in this Hon *ble
Tribunal and this fact has also not been denied in

the counter affidavit.

| - Cont.. .. 1.
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Enéﬁiry prceceedings against Sri 4.K.Singh
(1967 batch) and Sri B.K. Chaturvedi (1968 batch)
.were'pending and this fact has not been denied
in the counter affidavit and yet they have been
included in the said list of 1985, MNo such
enéuiry proceeding was taken and/or was/is pend-
ing against the deponent/applicant, yet he has

not been  included in the said list.

- Ori N.B. Singh (1970 batch), who is junior
to the deponent/applicant, was also not promoted
as Additional S.P. alongwithvhis batch mates,
but was promoted later on. and this fact alleged by
the deponent/applicant in in para 7(XIV) of his
original application has also not been‘denied»by
the anwering 0.Ps in their Counter Affidavit,
and yet he had been included in the said list
of 3285, but,the_deponent /applicant was not so
included.

- It has been»specifically alleged in para 7
(XIV) of the Original dpplicatiofi that Sarvashri
Re N. Katharia (1969 batch}, Chandra Manl Prasad
(1969 batch) , Athai Shankar (1969 batchy, N.B.
Singh(1970 batch}), K.¥.D, Dwivedi(1970 baféh},

\ Paya Shanker Singh (1970 batch) and Satish Yadav
(1976 batch)w are éll juniors to the deponent/appl;
icant and that the service record of the deponent/
applicant iS-also better than~that of the
aforesaid officers. These contentiéns of the

- deponent/applicant have not been denied or
coﬁfrpverted_ by thé answering O.Ps"in para 15
of their counter adfidavit and therefore, stand
ﬁw - o Contaee. 10
Uas I

. /
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confirmed and admitted. The 6bvious conclusion is
that the Seiectlon Commlttee dld not act fairly nad/
or did not prepare the said 1ist in accordance with the
rules and regulatlons and after really assessing the
relative merits of the eligible candidates after serut.

inizing their service records,

In the face of the uncontroverted facts mentioned
'\NY é above, as also in the origlnal application, whogé c0ﬂrect
ness “has not been denied. in the counter affidavit
o?ﬁfhe answering O.Ps, the statement or claim made in
pata 16 of the counter aff1dav1t of the answerlng QePs is

o
* false and stands totally nulllfied,.-

4o - That the contents of para 7 of the counter alfldav1t
1n so far zs they dispute or are conurary to the contents
?\ of para 7 (iii) of the Drlglnal &ppllcation, are not
| correct and, as such, are denied, while those of paras |

| 7(iiiy of the Original dpplication are reiterated,

- | 5. . That the contents of para 2 of the Counter AffldaV1t
in so far as they dispute the correctness of the facts

— 1 stated in paras 7 (v} and 7(vi} of the Original Applicate
1 ion,xéﬁrare not correct and the facts stated'in para 7

'(v} and 7(vi) of the Original 4pplication are re-iégz;ated.
. 4s proof of the correctness of the deponent's claim
regarding his outstanding performance in relation to
. the ‘encounter with the dreaded dacoit Jagta, who was
killed in the encounter, a true copy of a letter of
appreciation granted to the deponent by the Direétor -
vGeneral of Police, U.P. and the InSpec—tor General of

Police, Meerut Zone , heerut under their joint signature -

J ' - Contesess12
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on 35.8.1984 isnbeing filed as Annexure No. R-1
iith this Rejoinder. This speaks for itself. It

is now éuite clear from a perusal of the counter
affidavit'of the 0.Ps thét this important_lettér of
Appreciation’had not been kept in the Character roll
of -the deponent, nor ﬁlaced,before the Selection
Committee which prepared the said 1ist of 1985 in
gross Violation of and against the-Specific provisipns
of the following Uovernment Orders on the subject :
as well as Regulatlon 5(4) and 5(5) of the I+P.S. (

Appointment by Promotion}) Regulations, 1955 ;-

1. Office Memo No.36/9/76-Karmik-2 dt. 24,1.1977
‘ issued by Karmik Anubhag-z of the State- Gnvern-
ment of U.P.
2e 01 flce Hemo No.36/9/76- Karm1k-2 dt. 445,1977
whlch require that apprec1atlon letters must
invariably be kept anthe‘Character Roll. True
copies of the aforesaid_two office memos. dated 24d..
l977»and 4.5;1977 are annexed as égggzgggng;g.and
Annexure R-3 reSpecfively to thié\Rejoinder. The
hon-placement 6f the said important Application
Letter in the Character Roll of the deponent és
also before the Selection Committee, which prepared
the said ligt of 1985 for promotion to I.P.S. must
have weighed heavily with the Selection Committee
against the deponent vis-a-vis other eligible
candidafes, including in particular, those Jjuniors
to the deponent whose names have been included

in the sald list.

As to classification of eligible officers

under Regﬁlation 5 (8) of I.P.S., (4ppointment by

—

ﬁ o . ' . Con.,t._... 13
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Promotionj Regulattons 1955, it is submitted that
classification or categorizaticn of annual entries
in character rolls was reéuired to be made under
standing orders of tﬁe State Government of U.P.»but
while some officers who awarded the entries did make
such classification, someothers.did not. The deponent
under-stands that no classification or categorization
was made in respect of most of annual entries awarded
~in the character roll of the deponent for reasons
best known to the senior offlcers who awarded the:
entries in controvention of varicus standing orders
ﬁ%ﬁ the subject. This adversely affected the chances
of the depcnent being;placed in a higher class vis-a-vis
other eligible officers, including in particular his
juniors, in whoSe‘character roll, entries earned'by

them may have been classified'or,categorized.

It also appears that the Selectlon Commlttee
entrusted with the task of categorlslng ellglble
officers ' under Rule 5(5) on the basis of an over-all
_relatlve assessment of, their serv1ce records is swayed
by the categorization or c1a531f1cat10n of annual
entries made by Reportlng, Rev1ew1ng and Accepting
authorities.‘ Apart from the remarks being vague,
the categorization of oificers thus wade has been found
to be erratic, 1In suppcrt of this contention, the _
~deponent is filing a true cop& of a circular No.I-343=
76 dated 13.12,1984 i-ssued Bx to all Senior Officers of
the Department by Sri J.N. Chaturvedi, .the then Director
General of Police, U.P. {presently Chairman, Public
Seﬁﬁlce Comm1ss1on, UeP.) with the direction'that they
should bay serious attention to while recordlng annual

remarkse. Thls matter as casualness in this matter

/j/@\/\?}% " - Conte...l4,
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could lead not only tO'gréve miseCarriage of justice
and irreversibly undermine the image of concerned

officers but also erodes the confidence of subordinate

"officers in the fairness and soundness of judgment

of their seniors. A true copy of the said circular
letter dated 13.12.1984 is being filed as ANNEXURE R-4

to this Bejoinder. The position in record to officers

in respect. of whose annual entries no categorization/

) .
classification is made, vis-a-vis others, can better

be imagined by this Hon'ble Tribunal than described
by <he deponent. ’ |

4 true copy of yet another circular letter
dated 1st April, 1989 issued by the Headquarters
of the DdrectorAGéne?al of Police to all Senior
Officers is also being £iled as AUIEURER-B=S to
this Bejpinder.  This circulgr throws ample light‘on_the
deplorable situation prevailing in relation to writing

of annual remarks in the chargcter roll of officers,

- their categorization and other allied matters, The

arbitrariness and casual approach on the part of
the 4.C.R. writing machinery is evident from this
circular, which makes or mars the carreer of the

subordinates.,

t

6 That the contents of paras 11 and 12 of

the Counter Affidavit are denied while those of

~para 7 (ix) and 7(x) of the Original Application

are reiterated. The legal points which support the
deponent's contention would be submitted at the
time of arguments. It is, however, denied that
any Select List was prepared in 1985 on the basis

of the list prepared under rule 5(5) in 1985,

P os ‘ _ ) Cont.....l-S.
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T That with regard to the content of para 13

of the CountPr AifldaVlt, it is éubmitted that grave
1rregular1tles were committed in oreparlng the list
under Regulation 5(5), consultation with the Union
Public' Service Comm1551on under Regulation 6 ,
finalization of the sald List ég/"Select List" by
the Commission under Regulation 7, and as a result
thereof, also in making of appointments under
Regulation 8 of the said I. P.S. (Appointment by
Promotion) Regulations, 1055 and the claim and cont-
ention of the O.Ps No.3 and 4 to the contrary made
in para 13 of the Couhter affidavit are absolutely

incorrect and, as such, are denied. The contents of para

"o ({Iy of the Original application are reiterated . The

legal points involved in the Saidlpara would Dbe .

submitted at the time of argumenﬁs.

8. . That with regard to the contents of para 14

‘of the Counter Affidavit, it is reiterated, as was

stated in para 7 (xii) of the Original Application,
that there has been grave and serious violation of
Su6~Regulation(6) of Regulation 5 of the I.P.S.
(App01ntment by Promotion) Reguiatlons, 1955, The
interim orders of the Hon ble High Court and the Hon'ble
Supreme Court ‘and/or even the final order of the
Hon'ble Supreme Court in thecases mentioned in

the said para, did not say or imply that the clear
specific and mandatory provisions of Sub Begalatibn
(6} of Regulation 5 of the’saidvaegulations of
1055, be blatantly violated by the O.Ps or that

further action under Regulations 6,7,and 8 thereof

Cé?éiégifi, : ' | : , | ,Cént..;lﬁf
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be taken in 1989, on the list prepared under Sub-

Regulation 5 of Regulation's without first complying

with the mandatory provisibns of Sub-Regulation (6} of

Regulation 5 thereof. FPara 13 of the Rejoinder may

also be read as part and parcel of this para of the

Re joinder. Hence the contents of para 14 of the’

Counter Affidavit are denied.

% ‘That the contents of paras 15,z l8and 17 of

the Counter Affidavit are denied while those of paras

7 (xiii), 7(xiv) ,7(xv) and 7(xvi} of the original

Application are reiterated; - The factual points/
instances have already been mentioned in thé Original
Applicatiop, while legal point and Sépporting facts
would be gdvanced during ar guments which‘aré very

important and relévant for the decision of this case.

10.- That withhregard to the contents of para 18 of
the Counter Affidavit, it is submitted that even before
the issue of G.O. dated 30.10.1986, there were in

existence standing orders of the Statemsrt Government
- VS et ,

-requiring categorization of Orificers in their annual

remarkse. 4 perusal of cirular letter dated 13.12.84

(4nnexure R-4) confirms this,

1.  That the contents of para 19 of the Counter
Affidavit are denied and those of para 7 (XVIII) of
the Qriginal Application are reiterated. The norms
prescribed by the Union Public sé;ziée_ Commission for
selection of Officers for being brought on such
promotion list as mentioned in para 7 (xviii) of

the original Application find full support from none

(%Zgik)yg | Cont....17
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else than the then Director Generaldof Police, U.P.
who was and is an important Member of the Selection
Commlttee, in the circular dated 13.12.,1984 issued
by hlm (ﬁnnexure R-4). It is unfortunate that the
OePs  who include the ‘Secretary to U.P. Govt,., Home
Department and the Direetor Gereral of POLICE , U.P.
| who had himself issued the said circulaf, are not
aware of this, The Hon'ble Tribunal may itself draw
necessary conclusions/inferances from the arbitrary
deniai by Q.Ps who/were and are required to make
~the Selection as lMembers of the Selection Commi ttee,
in regard to the norms or guidelines prescribed
by the Union Fublic Service\Commissien whose Chairman
( or Member presides over the Selection Committee: How
could fair play and justice be expected in such g
situation is a serious matter for consideration of
this Hon'ble Tribnnal for-taking avdecision in this

N

case,

12, That the contents of para 20 of the Counter
Affidavit are denied while those of para 7 (xix) are
re-iterated\for reasons already mentioned in the Original
Applldatlon as well as 'in various paragraphs of this
Re301nder 1nclud1ng in particular in paras % and 8
%@& thefeof. Violations of Articles 14 and 16 would
ée.p01nted out during arguments.

13, That the facts mentioned in para 21 of the
Counter Arfidavit do not mean or lead to an inference
that the mandatory provisions contained in Sub-regulat-
ion (6) ‘of fegulation 5 of the IPS {4ppointment by
Promot;en)_Regulat;ons, 1955 requiring review and

revision evefy year of the list prepared under that

@ u | B ' Contcool8
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Sub-Regulation could be flouted. _Qnder Regulation
6 of the said Regulations of 1958, only the list
preparéd in accordance with Regulation 5 (which
included and includes' Sub-Regunlation 6 thereof},
alone could be forwarded to the Union Public
Service Commission aiongwith the records of all
eligible candidates (including those included in
‘the list as well as those excluded from the 1ist}
and the observations of the State Government on
the recommendations of the Selection Committee for

its approval. But as no such review and revision

~was made in any subsequent years viz in 1986,87 and

1988, there could be and_theré was no question of
taking any further_action in 1989 under Regulations .
6,7 or 8 of the said ﬁgéulatioc/s of 1955 on the list
prepared under Regulation 5(5) in the year 1985,
without first getting it reviewed and revised under
SubQRegulation (6) of Regulation 5. The interim
orders of the Hon'ble High Court or even the final
order of the Hon'ble Supreme Court referred in para 21
of the Counter Affidavit did not direct or amount

to direct the 0.Ps to take further action on the

list (prepared under SuD-Regulatlon (5) of Regulation

-~

5) in accordance ‘with the provisions of Regulatlons

6,7 and 8 of the said Regulations of 1955 w1thout‘11rst

subjecting it to a review and }evision as mandatorily
reéuired'under Sub—Regulation (6) of Regulation 5.
The orders of the Hon'ble Courts were clearly mis-
COHStﬂﬁ?d by_the OePs who in their eagerness to

perpetidate injustice went ahead with the blatantly

—_—

| | o  Cont...10.
A ,



o

19.

unfair and illegal list prepared in 1985 under
Sub-Reguletioﬁ (5} of Regalgtion 5 and_teok further
illegal action iﬁ 1989 under Regulations 6,7 and 8
without observing the mandatory provisions contained
in Sub-Regulation (6} of Regulation 5 of the said
Regulations of 1955. Para & of -this Rejoinder may also
.be read as part ahd parcel of this para of the Rejoind-
er. This step has resulted in inflictiné permanent

:“??» o - damage to all eligible officers excepting a few who

figured in thellisp'prepared in 1985 under Sub Regulat-

nilE | | ion(Q)qf Regulation 5 of the said Regulations of 1955,
which is discriminatory, arbitrary and violative of

Articleg 14 and l6kf the Constitution.

14, That the contents of para 22 of the Counter
Affidavit do not carry any legal weight and have

no force whatsoever, because the representation dated

50441989 (Annexure No.l te the Original Applieation)'

was not a preséribed}departmental'remedy available

to the deponent/applicant under any rule governing
| him and, therefore, the @uestion of exhgusting that
\vl(aﬁ | remedy did not arise. The}epplicant was not legally
| | bound to await the orders of the OPs on his said
representation_befqre_availing of his legal remedsy
by vay of filing fhg before this Hon'ble Tribunal
the instant Original Application, which, in that
event would have been rendered 1nfructuo%§. The
original appllcatlon of the deponent/appllcatﬁaﬁ is
not liable to be dlsmlssed on this or any other
ground, and the claim and contention of the O Ps to
that effect are wholly_lneorrect,Vbaseless andv
legally é%;eeab;e and:are5 as‘eﬁch, denied. And in

any case, nothing prevented the 0O.Fs from considering/

%@ | o Cpnitess20e
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allowingmthat representation during this long
intervening period from 3.4.1989 onwards. Had

they done so, there would have been no necessity

for the deponent fo pursue the present case.

15. That the contents of para 23 of the Counter
Af:idavit_are wholly incorrect and are vehemently
dénied,while.those ofvpara&é(xxii} of the QOriginal
Application are reiterated on the grounds elaborated

in the foregoing paragraphs of this Rejoinder,

16, That in para 24 of the Counter Aifidavit
it has been stated that all vacancies of 1985 have
already been filled up on the basis of the list
prepared in 1985 and yet it has been claimed that |
no injustice has been caused to the apblicant/deponéht.
This obviously amounts to a contradiction in terms,
If all the vacancies of 1985 and anticipated
vacancies of 1986 have been filled up from the said
patently unfair list prepared in 1985 under Sub-
Regulation (5) of Regulation 5 after getting it
converted into a Select List under Regulations 6 and
7 withoutvbeing feviewed”and revised under‘Sub-
rﬂ‘e_gu.lai;ion (6) of Regulation 5, even though it was
manﬂatorily reéuired t§ be so reviewed and revised,
this aetion ofvthe opposite parfies is totally G
arbitrary, discriminatory and ﬁiolative of the
pr1nc1ples of equality guaraﬂteed under Artlcles 14
and 16 of the eérdx/stitutlon. By this illegal action
of the 0.Ps patent 1njusti;§ has caused to fhe

(N
applicant/deponent alongL31zeable number of other

%s . . Cont....Ql.
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eligible officers, be@ause the applicant was
entitled to be included in the List of 1985 in

preference to those whose record of service was

‘inferior to that of the applicant, more particularly

in préference to his juniors whose record of service
was aléo inferigg to that of the applicant, as |
stated in paras % (xiiiy and 7 (xiv) of the Original
Application and various pafas of this Rejoinder, and
secondly because by merely keeping one post in the
promotion éuota of I.PeS. unfilled which naturally
'ﬁeané in the vacancies of 198 or subseéuentvyearsé,

: I ' ,
the applicant, even Bf gppointed to I.P.S., ultimately,

%
-would be placed junior in I,P.S._cadre to his own

inferiors‘and juniors who did not deserve to be
placed in the said list of 1985, In fact, such
reservation, as is mentioned in para 24 of the
Couﬁfer Aifidavit, amounts fo contempt of the interim
order dated 6.4.1989 of this Hon'ble Tribﬁnal,

because such reservation (keeping unfilled ) of one

‘post wasvgp be made from out of the vacancies bf

1985 an%hot after filling them.

17 That the contents of paras 25 and 26 of the
Counter Affidavit are denied while those of para 7(xxiv)
and 7(xxv) of the Original Applicétion are reiterated

in view oflthe submissions made in various paras of

this Rejoinder,

18. That the contents of para 27 of the Counter
Affidavit are denied. The full and correct position

in this regard has been mentioned in paré 14 of this

%/% | : v Contooocgo
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, Rejoinder which may be read and taken as the

_ Applicant's reply to the contents of para 27 of

the Counter Aifidavit also.

19. That the contents of para 31 of the
s
Counter Affidavi@,in so far as they amount to

denial of the contents of para 9¢C of the original «,
V. .
applicationzare

Tonits aa 9-C
A o e 0-40A igﬁljgé' Ao

Jus¥ as it is true that the scale of the

posts of Additional S.Pe. and Deputy Commandant P.A.
was/is the same, as claimed by the O.Ps ; so also
it is true that the scale of pay of the posts of
Commar dant P.4.C, and Superlntendent of Police -
wai/ls the same and the two scales in question are
also equivalent to the senior scale of the I.P.S.,
but the fact remains that the post of Deputy
Comandant, PAC ié definitely inferior in designat-
ion rank, status, powers, dutdées and responsibil-
ities as compared to the post of Commandant, P.4.C,
as well as as compared to the post of Additional

S.P.

In this connection, a true copy of Home
(Police Services) Anubhag-2's G.0. dated 5.5.1087
is also being filed wilth this Rejoinder as its‘
Aprexure R-6 « 4 perusal of para 6 of the said
Ge 0o clearly’shows that the designation of the post
is'still_"Assistant Commandant" under the P.4.C.
Act so far, It is stated that the posts of Assistant
Commandant in PAC are or%ginally held by-junior

~ Ar

scale officers of the U.P. : Service as well as

(%%2v§}/vs » | Conte..23,
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- reached by tﬁe Hon'ble Tribunal after giving ample
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by officiating Deputy Superintendents of Police.

230 '

If at the time of entry into service as a directly
appointed ﬁy,’supdﬁ._of Police, the deponent/
aéplicant ‘had been posted in P.4.C., he would have
been deSignated as Assistant Commandant It is a
pity that the deponent/applicant is legally still

an Assistantbcommandant despite all his experience,

' seniority;merit and promotions to at least two

higher scales,

~ In view of the above submissions, the so-called
transfer of the deponent/applicant is nothing
short of regersion, violating Article 311 of the -

Cons titution.

20. That the contents of paras 32, 33 and 34 of
the Counter Affidavit are denied while those of

paras 9-D, 9-E and 9-F of the Application are re-

'iteratéd, It is further stated that much had been

argued in this regard before the Hon'ble Tribunal
on 10.8.1989, which, after detsdiled hearing, had been
pleased to conclude that the caée'of the deponent/
applicant was similar to that of Sri H.N. Srivastava
and Sri C.B.Rai in all respects, except in the
matter of their postings, which‘were discriminatory.
Hénce, the_deponent/applicant was also given the
interim relief to remove the discrimination. The
contents of paras Bé,BB-and 34 of the Countef

Affidavit speak against the ¢anlusions already

opportunity to both the sides to have their say.

1t was not in the hands of the deponent/applicant
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to procure his posting on any particular post.

The deponent hadionly'compliedeith the orders

of the State Govérnment which had evidently

o
given rise to glaring discrimination which was

) y ‘ 1 » L]
removed by this Hon'ble Tribunal's interim order

dated 10.8.1989. | However, it is stated that the said

‘ . - . X -
‘interim order has not yet been complied with by the

O.Ps despite a ldpse of over two months. The
Annexures No. C-&-l CA 1-4 and Cede-2 appended to the
Counter ﬁLfldav1t had already been placed before and
perused by the an ble Tribunal at the time of
arguments'on 10.8;1989.

L

| | | - |
2l. That the contfidks of para 55 of the Counter

Affidavit are irrﬁlevant'for purposes of the |
petitioner's caseQ The amended Bule came 1nto force
on 27. 7 1988 and would therefore, not be appllcable
to the oiflcers 1ncluded or to be 1ncluded in

the list of 1985 or even of subseouent years prior
to the issue of the said notification. The deponent/
applicant.wouid beigoverned by the old Rules of
1954 in case thlslpetltlon is allowed. 4s such,

the contents of nara 35 of the Counter-Aifldav1t

are denied and those of para 9-G of the Appl;catlon
are re-iterated so that' the deponeut/appllcant is
not discriminated aéainst in any manner,

22, That the contents of para 36 of the Counter
Aifldav1t are not correct and, as such, are denied.
The Hon! Dle Trlbunalwhas already granted the prayer

for interim relief v%de its order dated 10.8.,1989 in

N . ' L ' v
ééfizgézzs | Cottess 254
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order_to'remove disbrimination inthe matter of
-posting on good grdunds. The interim order dated

108419892 deserves to be conflrmed.‘_

|
¢

23 That the cdntents of pare 37 of the Counter
Affidavit;are denied while those of para 10 of

the application are re-iterated. The interim order
dated 6.4.1989 desérves to be confirmed and the
deponent/applicantfdeserves to be included in the
list of 1985, |

24, ~That the céntents of para 38 of the Counter
Affidavit under "ddditional Pleas" are not correct
and, as such, are vehemently denied. The posting

of similarly.placed officers in a discriminatory
manner was/is a cause of grievance to the concerned
officers includingfthe deponent/applicant and

the 0.Ps cannot be fanowed to take shelter behind
the untenable plea, Dased on mere discretion in
postlng‘for furthering dlserimlnation. It is re-iter-
atedvthat the caseé Qf_ServashriwH,N.ﬂﬁrlvastava
and C.B., Rai are identifical/similar in all respects
except dlscrlmlfatlon done to the deponert/appllcant.v
fhe prayer of the é Ps for review and revision of
the interim order dated 10.8.89 is wholly baseless
and untanable and deserves to be rejected. The
said interim.order‘deserves to be confirmed &ith

a dlrectlon to the‘ LOoPs to comply with it within

a short period to oe spec111ed by this Hon?!ble @ribunal.

25._ | That the contents of para 39 of the Counter
Affidavit are not correct and, as such, gre denied

B
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There is nothing in the Counter-affidavit for

Whlch the relevant records were not already available
in Lucknow either with the U.Pf Noes or with O.Pe
Noe4 and there was nothlng_to be collected from
outside Lucknow for preparing it. Each and every

day's delay has not been explained at all.

26. That in view of the contents of the
various paragraphs of the Counter Affidavit and
this Rejoinder, there were/are no'goode reasons

for condoning the delay and the application for

_ e

ébndonationvof”delay in_filing the counter
affidavit deserves to be rejected.

S -
27, Ebat in view of the sunm1551ons made in
the precedlng paragraph of this Rejoinder, it is
evident that the deponent/appllcant has been |
groesly.discriminatedagainst arbitrarily and
against the specific provisions of the Rules and
Regulations as well as the Consfitution of India.
The a?plication deserves to be allowed with costs

and appropriate orders/directions issued to the

Do Pse accordingly. C(//:7
(AJRT—QEE§E;
APPLIC

Vertiiégéilgn

I, Ashok Kumar Misra, son of Late Sri
Surendra Nath Misra, aged about 44 years, presently

working as Deputy Commar idant, P.4.C., 27th Battaiion, /

ﬁ\% . ‘l COﬂtoqu?o
. / ’ . ‘ )




o | 27
Sitapur, on duty at Lucknow, do hereby verify
that the contents of para 1 are true to my
persqnal_knowledge and those of paras 2 to 27
are true on the basis of records and legal
advice, vhich I believe to be true, that no

part of it is false and nothing material has

- been concealed,

Lucknove . ' ‘ ‘
) (A.K. Ixtﬁi‘ "g/ﬁ

October\$, 1989 APPLIC

| \MW/QQK
o e %\
(H.M. MEHROTRA)
" ADVOCATE
COUNSEL FOR APPLICANT.
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0. M. No. 36/9/76-Karmik-2
dated January 24, 1977

fan : sihaaEt w1 sivear # aftafaa g

Subject : Facts to be incorporated cutries.

AIgEATd F1 43 FgA A7 (AW §AT 3 5 omed gra g8 weA A il g
frre O ¥ rera (6 ventd dael & afasifa A aifd Moy s |
flr-alq ¥ afwwa afaiag f5a o, fae foaraa g e afaw ey dnd
(e difiwar) faaw 1970 & wifaul & gz Wy g WA AA1 & AN
e afewifedt (agg ‘& adt agg ‘@) ® N difagr ¥ fasafafea afe-
g @ qEn -

(1) srqarafas wdarE) § arafaa fadl 3 st S9N < AT
¥ amaw 41 sfafafq

(2) e g «1Q fF Jua-o [d%ed, §aT F AEAGT F INAH
¥ garm f6n O aedt g, guenill Ak & Aved & afuad

(3) afewrd A1 AR W A FATL AR K amea saar weddn |

gfaa @ gt 9§ geafaa aaifz A1 gfafafa |

(4) afusrq ¥ faeg seR M feid & sfrafea =l swar
sfugal v si= & afean afeam «fiae )

(5) afamd g1y HeAaAq % feell qa-mn wam sEF 1w fAg g
qfera awdr I@% OO0 TR B ag Pafudi, fecqvamsl a9at
gar-TAT &1 afaeE

(6) aferwidl grar swTfwd AL TH, EEIECEME Gl LI LR L

| qwaq ¥ gy ¥ afeve faad fag ag e

(7) o et & qer § e, fark AP0 @ @
gay @& i

9. =g W faddw faay wan @ f stafaa At @) Mo dfasr -

Ry Fereant @i &) sfaal & & a1 qar dfaste @ 3¢ frge ¥ wgnefes @
o "

T C
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e O. M. No. 36/9/76-Karmik-2 '
i dated May 4, 1977 ’
Lo Lo ~ . .
S faa « afta GfReT @ e v 1 e s |
. { :: Subjeet : Placing of appreciation document on Character Rolls.-
b - “aeNgEaTEl A1 87 G § Fmlen a9 e 36/9-76-710%-2, faiw
ko 24 Fa9d 1977 R R NTE IR Arge & A7 fAew gar § O faad anw
S sy foran §%F dfma vl dnd (dndm den) fawe, 1970 & sifara
1] Rele 4@ g0 wads Ha & wRes w@el At (smg e o
o ) agg ‘@) ?ﬁcm 9iIF ¥ AW g ;A & ay qmww/%w yat A1
R L SR arFadr & gemed # e feu 9z gewY, queed aif o amny O afade @
f @ e e Roog 1 zEr g R il g o qugda Hat &
- ] : fag weaw S€ Fiogie &Y sew fomn & afymd/afasrie W ywarqx

S

gaife 9ar 87 § 0t 9K A weafuaa favm &1 adf &% & 1 oaeaeq W@

P geiar-gs qife qeafaa afrsrd & aeda s § afefaa 4l §Y o’ \ o@: ag

R A9 ¢ {5 0 quier sarfe & sastd afesid ¥ geafas fawm, foad ag
B, W1 9EE 7o H @30T 0% q07 | Ay § f5 9o & ag gfafeaa

P fraammdty 2.
P we fomn aw & fedi o afes@ & guinegr il e fieda gfawr H aam.

gqsey @ 1"
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL,
CIRCUIT BENCH AT LUCKNOW, )
"0.A.NO0., 76 OF 1989 (L)

V‘AOKQMI“SRAQQ.000000000.0000.0‘000‘:.0.000OOQOOAPPLICMT_
VERSUS

UNION OF INDIA & OTHERS e. veveecsecessssss RESPONDENTS,

SUPPLEMENTARY COUNTER AFFIDAVIT TO THE
REJOINDER AFFIDAVIT OF SRI A.K.MISRA

I, BQ&-L N ardan s/o Sri %faMa Nowd o

aged about 3% years, presently posted as Joint Secretary,

i | . - Home Department, Governﬁent'of_Uttar Pradesh, Lucknow do
_ o hereby solemnly affirm and state on oath as under:-
1- That the deponent is pregg;tly posted as Joint
Secretary, Home Department. Goﬁernment of Uttar Pradesh,
Lucknow and as such he is fully conversant with the facts
_of the case. The depOnént has read theicontents of the
Rejoinder Affidavit of Sri A.K.MIsra( hereinafter referred
L to as R.A.) and after fully underétahding‘the same is filihd
e 2w
b , this Supplementary Counter Affidavit to controvert the facts
v -alleged in the éame. : |
| 2- That the contents of para=1 of the Rejoinder Affidavit
need no reply. |
3= That the contents of para-2 of the Réjoinder Affidavit
" need no reply. |
4- That the contents of para-3 of the Rejo%nder Affidavit
are not admitted and those of para=-3,15 and 16 of the

Counter Affidavit are reiterated. The Select Committee

N
.
: ' ’
o :
)




perused all the relevant records of the eligibls/officers
and after an overall relative assessment of”tﬁggf service
records cetegorised them as per rules. It is again reiteratec
that it is incorrect to allege that officers having inferior
record of service to the,apﬁlicant have been included in
the Select List. v
5~ That the contents of para-4 of the Rejoinder Affidavit
are denied and those of para-7 of the Counter Affidavit are
reiterated.
1'/ | 6- That the centente of para-5 of the Rejoinder Affidavit
| are denied and those of para=9 of the Counter Affidevit are
reiterated. It is'adaed that instrﬁctions contained in
G.0.No, 36/9-76-Karmik—2_dated 24,1.77 and other such Gevt.
orders are followed in the matter é%%relating to maintenance

of Character Rolls. As regards Circular letter issued on

13.12.84 and 1.4.89 by the then D.G.,P., U,P, it is stated
,that Categorisetion of service records of the officers in
eligibility field is done by the Select Committee in
accordance with I.P.S.(2appointment by Promqtion).Reguletions
1955. The instructions'issued by the ﬁ.G.P., U.P. can not
have effect or overriding effect on the said regulations
framed by the Govt. of India.

B . o | 7= That the contents of para=6 of the Rejoinder %ffidavit
| | are denied and those of para-11 and 12 of the Counter
Affidavit are reiterated. |

8= That the contents of para-7 of the Rejoinder Affidavit
are denied and the contents of para=13 of the Counter

Affidavit are :eiterated.

L



9~ That the contents of para-8 of the Rejoinder affidavit
are denied and those of para-14 of the Counter Affidavit are
réiterated.

10- That the contents of para=-9 of the Rejoinder affidavit

are denied and those of paras 15;16 and 17 of the Counter

Affidavit are reiterated. ,
| a7

11- That the contents of para=10 of the Rejoinder Affidavit

are denied and those of para-18 of the Counter Affidavit are

reiterated. _

12- That the contents of para=11 of the Rejoinder Affidavit

are denied and those of para-19 of the Counter Affidavit are

reiterated;

13- That the contents of para-12 of the Rejoinder Affidavit

are denied and those of para- 20 of the Counter Affidavit

are reiterated.

14- That the contents of para-13 of the Rejoinder Affidavit
are denied and those of para=-14 and 21 of the Counter
Affidévit'are reiterated, |

15=  That Lhe contents of para-14 of the Rejoinder Affidavit
arevdenied and those of parap22 of the Counter Affidavit are

reiterated. . : \//

. ?-ﬂ i
16~ - That the contents of para=-15 of the Refjoinder Affidavit

are denied and those éf para=~23 of the Counter Affidavit are

reiteratéd.
Rejoinder
17- That the contents of para-16 of the/fmmm Affidavit
21

are denied and those of para- 24 of the Counter Affidavit
are reiterated. |

18- That the contents of para-17 of»the Rejoinder Affidavi
are denied and those of para=-25 and 26 of the Counter

Affidavit are reiterated.
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19~ That the contents of para=-18 of the Rejoinder Affidavit

are denied and ﬁh@se7of para=27 of the Counter Affidavit are
reiterated.

20-. That the contents of para-19 of thé Rejoinder Affidavit
as written are denied and the contents of paia-31 of the
Counter Affidavit are reiterated.

21= That the contents of EarapZO of the Rejoinder Affidaviﬁ
are denied and the contents of para=~32,33 and 34 of the
Counter Affidavit are reiterated. |

22- That the contents of paréw21 of the Rejoinder Affidavit
are denied\in view of what has been stated in para=35 of the
Counter Affidavit.

23-  That the contents of para-22 of the Rejoinder Affidavit
are denied and the contents of para 36 of the Counter
Affidavit are reiterated.

24w That the confénts of para-23 of the Rejoinder Affidavit
are denied and those of para-37 of the Counter Affidavit are
reiterated. |

25« That the contents of para=24 of the Rejoinder Affidavit
are denied and those of para=-38 of the Counter Affidavit are
reiterated. ,
26 That the contents of para-25 of the,ég}oinder Affidavit
are denied and those of para-39 of the Counter Affidavit are
reiterated.

27- . That the contents of para-26 of the Rejoinder
Affidavit are denied.

28=- That the contention made in para-27 of the Rejoinder

‘ v iV
Affidavit is denied being baseless and misconciebed in view

/'
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@R of what has been stated in the Counter Affidavit and also

in the foregoing paragraphs. ) .
. Q MO .
LUCKNOW: © DEPONENT h
CKHNOW , (it vz )
DATED: &% 90 - dgw afe,

) LA CRILEREETY

VERIFICATION.

I, the aboveﬁ%d deponent do hereby verify that the
contents of this supplementary counter affidavit from
Y paras | \TS'JGU')QJ—) to 28 ——are true to my own knowledge
on the basis of the records and those of paras & L"M)

are believed to be true. No part of it is false and

nothing material has been concealed. So hidlp me God.

OAAR 6
LUCKNOW: = .. ‘ DEPGNENT— '
3 B ( Dfgg asav )
DATED: S -5 96 . . ggqa gfaa'

b qer nigT faarm

1, Pedentone \S\M,ﬂm “ %ﬁeé'eﬁg-%ﬂm DSealorn- 2

do hereby declare that the person making this affldavit and
alleging himself to be Sri QH\«“ "[wwda,u, is the same

person who is known to me from the perudal zf records produce

xT, ' before me in this case, e auas
. (PAdMAWAR SRiv 4STAVA)
Y ' 200 | 208 ‘
o7 Solemnly affirmed before me on the day of

March, 1990 at .M./p.m. who has been identified by the

| aforesaid.-

I have satisfied elf by examining the depy{nent that

he has understood the conteihts of this affidévit which has

been read over and explained tg him.

| xpt”
COMMISSIONER,
1\"),\/
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL, §é§7 T

CIRCUIT BENCH, LUCKNOW
0.A.NO. 76 of 1989(L)

ACK.MISRAOOO_OOOC‘QOC.OO.QQOOOOQAPPLICAM

VERSUS

NION OF INDIA & OTHERS ......,.RCSPONDENTS

~ SUPPLEMENTARY COUNTER AFFIDAVIT

I,Anil Kumar Tewari,aged about 35 years,s/o Shri

Hari Prasad Tewari posted as Upper Division Assistant,

Home (police services)Section-2,Government of Uttar Pradesh,

"T?r‘ - Lucknow do hereby solemnly affirm and state on oath as
under e '
1. That the deponent abovenamed is Upper Division

STV

3.

Assistant, Home Department, Govt.of Uttar Pradesh,
Lucknow and is duly authorised by Home Secretary,
@vt, Of Uttar Pradesh, Lucknow and as such is fully
conversant with the facts of the case. The deponent
has read-the Claim Petition and the interim orders
dated 10.8.89 and 19,10.89 passed by the Hon'ble

‘Tribunal and has also read the orders dated 21.12,.89,

(Authorisation letter is annexed as annexure SCA-I).

That on 18.4.89 the applicant was transferred from
the post of Additional Superintendent of Police,
Fatehpur to the post of-Deputy Commandant,25th Batt-
alion,R.A.C.,Rae-Bareli.

That against the aforesadd transfer order, the
applicant moved an application for interim relief
(C.M.A.,NO. 144/89 (L).

That the respondent No 3 and 4 filed objection to the
said application, (

That on 10.,8.89 the Hon'ble Tribunal was pleased to
pass the interim order directing the answering respond-<
ents to post the applicant to a post equivalent to

2/=
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the post he was holding before the impugned order of
transfer dated 18.4.89 (a cadre/non-cadre post of

. -I.P.S.)

That as the post of the Additional Superinten-
dent of Police,Fatehpur where the applicant was posted
prior to his transfer is neither a cadre nor non-cadre
post of I.P.S. as will appear from G.0.NO.5015/VIL-PS-2.
1984 dated {:12.3g/annexed alongwith counter filed as
Annexure No. NCA-I. Therefore the answering respondents
moved an application for modification of stgy order: = .

_ dated 10.8.89 alongwith the Counter Affidavit.

- That on 19.10.89 the Hon'ble Tribunal was pleased
to modify the interim order dated 10.8.89 directing the
answering respondents to post the applicant on any of
the post of Additional Superintendent of Police unspce=

. fied earlier or specified later.

8.

That the applicant is now posted as Deputy

. Commandant 27th Batallian, P,A.C,.,Sitapur,

9.

10.

- That vide G.0.NO., 5025/VIII~PS~2-1984 dated
1.12.84 ,37 posts of Additional Superintendent of Police
were created for the members of Provincial Police
Service,U.P.for 37 districts specified in the G.0.The
copy of the G.O.dated 1.12,84 has already been filed
as Annexure No,CA-I to the Counter Affidavit.

That vide GONO.1/VI.PS-2-512(1)/85 dated 1,9.86,
33 more posts of Additional Superintendent of Police
of Provincial Police Service were created. In this way
there are 70 posts of Additional Superintendents of
Police Of P.P.S.The photo Copy of G.0.dated 1,9,.,86 is
being filled herewith as Annexure No.SCA-IT to this
Supplementary Counter Affidavit.

That out of 70 posts of Additional Superintendents of
Police 37 posts were spcified for 37 districts as
mentioned in G.O.dated 1.12.84 copy of which is annexed.
as CA-I to the Counter Affidavit and vide G.0.NO.4968/
VI-PS-2-512(1)/85 dated 5th May, 1987 remaining 33posts

3/-
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of Additional S.P, were to be filled as specified in
the sald G.0.The Photocopy Of the G.0,dated 55,87
is being filed herewith as Annexure No,SCA=III to
this Supplementary Counter Affidavit,

12, . That the Additional Superintendent of Police
Posted in different PAC batallians vide GO.dated5.5.87

VW%rgdesi_qn.ateduas -Assistant Commandants and subsie

quently re~designated as Deputy Commandants,

13. . That in view of the G.O.dated 1.12.84,copy
annexed as Ca=1 to the Counter A@fidavit and G.O.
dated_1§9,86 copy annexed as SCA-II and dated 5,5,87
copy annexed as Annexure-SCA-III to this Supplementary
Counter Affidavit,the post of the additional S.P,

\ Fatehpur where the applicant was posted before transfe
er, the post of Deputy Commandant,25th batallian PAC
Rai-Bareli where the applicant was fransferred and
the post of Deputy“ggmandant', 27th battallian,PAC,
Sitapur where the applicant is at present posted are
the posts of Additonal Superintendents of Police,

14, That this affidavit is being filed herewith for
the kind information#ofnthis‘ﬁpg'bleATribunal in Com-
liance of its order dated 19.10.89 and 21.12,89,

AT

A
DEPONENT

TN GEe MU S GER Gw S e e Wer eEm wae

. 1. the abovenamed deponent, do hereby verify that
the contents of this counter affidavit from paras 1 to 13
are true to my knowledge on the basis of the records and

the para '14-is believed by me to be true,No part of it 4s
false and nothing material has been concealed:So help me Gode

LUCKNOW: DAT : ' xV’S
OW: DATED, éé?&ﬁng

JANUARY, (‘g‘kmgo
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I, Anoop Kumar,Advocate do hereby declare that
the person making.this affidavit ang alleging himself to
be Sri “*QAK“V“i”"fﬁi“*ﬁ - - = is the
Same person who 1s known to me from the perusal of
records produced before me in this case,

Py 1 TS Yoy
P e

- V1761 140
Solemnly affirmed beforevme-oQVlQ“’|"q0 the afuaf

January 1990 at - 20 a.m./ﬁ:mf who has been indentified
by the aforesaid,

I have satisfied myself by examining the deponent that
he has understood the contents of this affidavit which
has been read over andg explained by him,

3

OaTH COMMixdRONEL
m-o.-nm[gé:d ',—.%0

1*/au
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8 GOVERNMENT OF UTTAR PRADESH
| HOME (POLICE SERVICES) SECTION- 2

Nos  / VIII-PS-2-545(8)/89

Sri Anil Kumar Tewari, Upper Division Assistant, Home .
(Police Services)Section=2, U.P.Secretarist, Lucknow has been
authorised to 'fi;l_.g Supplementary Counter Affidavit in 0.A.No.76
of 1989(L) .A_-_K-m,s.r§-.Yer§9§,!¥919n of India & Others in 'the

- Central Administrative Tribunal, Circuit Bepch. Luckno}v;
' D
\\’ U’\

( SANT KUMAR TRIPATHI )
HOME SECRETARY
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. ' BEFORE THE CWVTRAL ADMINISTRATIVE TRIBUNAL
. - CIRCUIT BENCH AT LUCKNOW
0.4, §0, 76 OF 1989(L)

*  AJK., MISRA " eee ADPPlicant

VERSUS \

UNION OF INDIA AND OTHERS ‘ ses Hespohdents

— SvOPLEMEY y&momm @F ArPLICANT LN REPLY T0 WHE SUPPLEMENTARY
o COUNTER AFFIDAVIT OF SRI ROHTT NANDAN, JOINT SECRETARY,
B — " HOME DEPARTMENT, GOVERNMENT OF UP, LUCKSOW PILED IN
REPLY TO THE REJOINDER OF THE APPLICANT . By

1, That the applicant hed filed his rejoinder in reply to the
counter affidavit of OFs no. 3 and 4, wherarafter there was no question
of filing any supplementary counter affidavit by the State Government

b i o - ’
of U2, but evenr they have filed the supp]_.eme‘:tary counter
affidavit oi_‘. Sri Rohit Nandan, Joint Secretarj. .The same is, therefore7~-

1

not permissible under the law and the rules.

. } | o 2. The only paragraphs of the supplementary coﬁnter affidavit of
= N Sri Rohit Nandan which call for répiy are nos, 4 and 6 there-of. The
‘/j ' | - rest of the pa.t:as of the supplementary counter affidavit are mere

-,_ . routine paras calling for no specific reply by the applicant,

. SN
! ?’ : ,
I‘ "‘ ) :'

3 In para 4 of the suppl ementary counter affidavit', the contents of

. O e Pin
para 3 of the rejoinder affidavit of the applicant k=< not been
admitted and those of paras k=#ma 3, 15 and 16 of the counter affidavit

%, w@ :
S been reiterated, It has further been stated that the Select
An

after am over.all relative assessment of their service record,

categorised them as per rules, It' has al 80 been reiterated that it is
. incorrect to allegé that officers havimg inferior record of
gervice to the applicant have been included in the se¢lect list. In this

connection, it is stated that Sri Rohit Nandan, has not replied to the

detailed facts mentioned by the applicant in para 3 qf his re,jqinder'; .

Y

- M‘chz}ntrary he has made a vague asgertion and shifted the burden
W : , . )

2N S v

‘e

O | , o
commi ttee pex%s'}led all the relevant records of the eligible officers ahd
14 . .



4o the select committees

. summary of t

' are accordingly denied and those of para

Q@O\

15 of the -maEhex character role entries.

s 2 ¢

in this connection, it is stated that a

chart containing brief synops
‘for the last 5 years of eligible candidates is prepared and put up

before the select committee, It is this synopsis in which incorrect

he character role entries is mde not by the select

commrt;tee but by others and i't; is not even verified by anyone including

't;he select committee. Even otherw:.se/ the select comm.ttee clearly does

‘not appear to have applied ;b’:hzrs mind or made a correct comparatlv%

] named by the applicant in parag’ 3 of

[

aggessment of gome of the offi oer

his rejoin ér, because ptherwise it was not at all possible for the

select commttee or the Union Public Service commission to include the

names of those offi cers in the list prepared by waEer it who were not only

JunlOI‘S to the applicant but whoa whow chaacter role entries aJ.so

did not justify their names belng 1ncluaed in the said list. The contents

of para 4 of the supplementary counter affidavit of Sri Rohit Nandanam

3 of the rejoinder of the -

'applicant are reiterated.

4.  That in para 6 of the suppl ementary counter affidavit of Sri

Rohit Nandan, the contents of péra 5 of the rejoinder affidavit have been

‘denied and those 'ar?9 of the counter affidavit have been reiterated.

- The appllcant reiterates the contents of para 5 of his rejoinder and

disputes the correctness of para 9 of the counter affldavnt in so far as

they di spute the correctness of the facts stated in paras 7 (v) and 7(vi)

of the original application which are also reiterated., It has been

stated in para 6 of the suppleme ntary counter affidavit that the

instru dbions contained in GO no. 36/9-76-Karmik-2 dated 24.1.77 and other
ollowed

such Government orders are/#idett in the matter riatlng to maintenance of
consz.deratlon hot whether th

character roles. The question foz7 monidunmcday instructions contained

in the aforesaid GO are generally i‘olloweé/o:n not, but whether'they were
actually ahd physic;a.lly followed in the present case or not. The contents
of para 5 of the applicant's i'ejoinder woulé show that the said GO was
not actually followed or observed, ‘

As regards circular letters issued

70.; has be (O ed p l J

RN X'

.
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C

@WM is' done by the gelect comm ttee in ac

dance with
, 7N Regulatio - T
) N tiong
&A'ppomtment by gromotlon) /Rxgﬂmzm mﬂ/\, 1955. 1In this conrg ction,

the same facts has been mentioned in Vpa.ra A in reply to para 4 of the

supplementary counter affidavit aNe yp ‘4= N N
(f Same may be read
in reply to |

M€ para 6 of the supplementary counter affidavit,

The
. . S
urther statement thgt 1nstructions issued by the Director General of
; Police,

UP, can not ha idi '
| @,\/ ve effect or overeriding effects on the said
r_ Regulationg framed by Government of Tndia my be correct
| :

but the fact
. remains tha,t_the Director General of Police, UP, issued *

said—-éircular
: .m ( > - v
| i mec?lately after attep ding a meeting of the select co

mnittee for
« | Promotion to the IPS, of which he was himself & meiber,
*© “

| In his circular,f
he has mentioned very important points which struck him during the

course of the scrutiny of character roles in his capacity as a member

of the said selection committee, The points mentioned by him in his

aforesaid circular can notitherefore/be ignored or side=irscked. The
\‘u . N ‘

contents of para 5 of the rejoinder affidavit in this record are, therefore
reiterated, *

"5 In para 28 6f the suppl ementary counter affidavit it hes been

stated that the contention made in p

ara 27 of the rejoinder is denied,

.

- — P,
. being besecless and mkwmsEwam misconceivalin view of ¥iE what has been

stated in the counter affidavit_ and also in the foregoing paras of the

© supplementary counter affidavit, The epplicant is advised to state that

L this denial is baseless and meaningless, because in para 27 of his
]
|

rejoinder, the applicant had stated that in view of the submissions made

evident Zn B :

g s 1 to 26 of the rejoinder, it was ke that the applican

3; in para J ’ ééc;mx@

~had been grossly disciiminated against arbit an d against specific

o | A ,

' provisions of the Qules. and Regulations as well as T Constitution

iof India. - o @—‘
W | W 2
b\

.-—_-——/
(4K, MISRA 3’{‘19
APPLI CANT

VERIFLCATION




s 43
VERIFICATION

I, Ashok Kumar Misra, s/o. Sri Late Surendra Nafh IVIiSra) aged
about 44 years, presently ‘working as Deputy Commandant , PAC,
27th Battalion, Sitapur, do here-y vérify that the contents of
paras 1 to 5 of this supplementary rejoinder are true j#& on the
bagis o f records and legal advice, which I believe to be true;

that no part of it is false and nothing

()‘ material has been concealeds |
S W | | %%qﬁy

| Lucknow | | (A.Km&vo

(\

| ADVOCATE W

~ COUNSEL FOR THE APPLICANT
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Before Centrel Adninistrative Tribunal
' Cixrcuit Bench, Lucknow

0. A, Too 76 / 1989 (L)

A, Ko Misraecesovecacccesccsccnsce .Applieant
Versus

Union of India & others veocsssesOpposite Parties

Rejoinder Affidavit -of Applicant in reply to_the Counter affidavit
of Sri Pedmakar Srivastava U,Deh, op behalf of O.Ps_No, 3 and 4

filed o3 an objection to the aprlication for Interim Reliefs

Iy Ae Ko Miara, aged about '44 years, s/o of Lajl;,e"'Srl‘ yf
‘Surendra Nath Misra, presently posted as Deputy Cozmgndanty P.AlCe
“25th Battalion, Rae Bareli, do hereby solemnly afﬁrlxp and state

- a8 underi=

1, That the deponent is the Applicent in +this application and,
g8 such, is fully competent to file this Rejoinder Affidavit .

2. That the deponent has gone through counter Affidavit dated
244541989 of Sri Padmakar Srivastave, U.D.A. on behalf of O.P8
No. 3 and 4 and fully understood its contents.

35  That in reply to pera 1 of the CoAs it is stated that Sri
Padmakar Srivasteva was not ocompetent to swear the Cods oOR
benalf §f O.Pe Nov 3 anl 4 ss the authority to file C.As BINKKEXX]
contained in Annexure- C,A,~1 is illegal, The Joint Se%&?’
; Home ( Polioce-Section=2 ), who was himself authorized to file the
...1.,.. kA TR EX T behalf of the 0.Ps ‘
Af57 3 and 4 could 1ot Turther delegafe the same suttority to

Sri Padmakar Srivestava o UeDeds

|
]

4 That the contents of pari;t 2 and 3 of the C.A, in reply
to paras 1 to 4 of the Application for I.R. do not call for
any reply, This Hon'lle Pribunal has, vide its interim order
dated 6.4.89, already ordered that one post in the I,P,S. cadre
ahall remain unfilled -and will abide by the further orders of
_this Hon'ble Tribunal,

5  That the oontents of Para 4  of the Cuhsyas stated, are
not admittede It is submitied that e

(8) in the Scheq
. ule to th
Reﬂulationg/_ 1955, the I,P,

@8 posts in ' ’
i poste the Cadre of I,P,S, g any officer poste:
onal Superintendent of Poli y tro

- o¢ il ary distriot wou
ly be deemed o be posted on a i&-e post o:‘ ;:'o:ld
L} OSQ
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ANNEXIRE RoAo=1
“n
A

\«p/% (d) Sri C.B. Rei was initelly promoted to the post of

/

N

«l=

(b) That the olaim and contention of the (.Ps that the poat
of Addltional S.P, Fatehpur im not a Cadre post of I,PoS, IXXKEXX
=
is not supported by any oogent evidence and, as such, 18 0t acceptable
s oormect, The learned Oounssl for 0,P6 No. 3 and 4 ( Sri Anoop
Kumer, Advocate) had diring the oourse of xg arguments on 34741989
dn the aprlication for interim relief gf, shown to the Non'lle
Tribunal a copy of U.P. Govie GeOs dauea 1'.12._1984 whereby 37 ex-
Cadre posts of Additional S.B, including ons) abtrict Fatehpur weremmmorx
created, Gopy of that G.0. had not been Tiled with tire-Ceky @l
i8s now being filed by the applicant as Annexure Rodg=1 to this R.A.
A perusal of this G.0. confirzms that these 37 postis of Additional S,P,

are ex- P,P,S. (and not ex I.P.S,)Cadre
L—

(c) The nine posts of Addl.S.P, fMcluded in the Cadre of the

I.P.S, 8 per schedule to the I,P,S. ( Fixation of Cadre strength )

Regulations, 1955, could not be iaken out of the I,P.S, Cadre by
the UsPs Govte and/or the D.G.P. ( O.Ps No, 5 and 4 ) who were/are w’
cocmpetent to do =0 bygvm s'{’retch of imggriation, Inclusion in or
excluaion from the I.P, dre of any post or posts can be done only
by the Union of India in oconsultation with the Union Putlic Searvice
Conmigeion (0.Pe o, 1 and 2endnot othermise,  When the applicent
alongwith/C, B, R d HN, Srivaatavuf ( epplicante in identical
aprlications which are also pending befare%ia Hon'W e Tribunel ),
was promoted as Additiunal S,P, in the yeexr 1984, he,along with the
afore said two orfioers, wmik was holding the Cadre poetf in the I,P.S,
Cadre in terms of the said Cadre Schedule of E.P.S, which could not
be over~ridden by the U,P, Govte by the issue of the said G.0.

( Annexure R.Ae=1), The said G.0s ( Annexure R.Ae=1 ) 18sued by the
Govte of UsP, cculd not certainly take the nine posts of Additional
Supdt;\ .3;', otice out_ of _the Cadre@’\strengih of I,P,8, becase
1t couk amount /améfding the I.P,S. (Fixation of Cadre Stfength)
RegulatZua 1955 ino/l ding its schedule, "f’@efore, even if it be iakens
for the seke of areufient #hough the O.Ps have not climed it, that
the nine posts of Additional S,P, (by numbers and not by specified __
places ), which were included in the cadme stre.gth of the I.P,S. 5
were also created outside the Cadre of the P.P,B (or ex~-cadire to
P,P,S.) by the State Governmemt of Uttar Pradesh, vide the said .,

Ge O ( Annexure R.A.=1), the faot that the ppplicant, along
with Sarvashri C.Be Ral and H.N, Srivestava held Cadre posts of
IPe8ey T isd @ firm fact., The fact of the matter, hnﬁr'_ar, is
that the status of the unspecified nine pos.s of Addl. S.P.
included in the Cadre strength .f the I,P.S, could not legally be
altered by the U, P. Govt, on its own without first getting them
exchuded from the Cadre of I.P.S,, ebd this was rot done, |

-~y
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Addl, S.P. in 1984 amd was thereafter first transferred am Addl. S.P.
Lalitpur and theredfter as Supdte of Polioe (§) f{ntelligence, Gora~
khpur before being reveried as Deputy Commandant P.A.G 37th Battalion,

Kanpur,

() Sri E.N. Srivastave ( Applicant in Application Fo {14)
was initially promoted to the yost of Addl. S.P; npuri
1984 and was thereafter transferred as comandant, P.A.Coy 20th

Battalian, P.A.C. Azamgarh before being reverted as Deputy Commandant,
Perco 44th Baﬂali‘n’ Meerut.

(£) The Applicant was initially promoted as Adaltional S,P,

‘Pratapgarh in 1984 and was thereafter transferred as Addle S.P

) Ghazipur and then @s Addl. 8.P. Fetehpur before being M
Dy, Commandant, P,A.Cod 25th Battalian Rai Barel}z/ It my not be out
of place to mention Here that from the post of Addl. S.Pe Pratapgrah
the applioant was initially transferred to join as Commandanty A¢T.C.
Sitapar, but later on, while on foining time, the said order of
trensfer was modified and the appYicant was diverted as Addl. 3.P.

Ghazipur. :
» (g) It is further stated that after the appliea e/had taken
over oharge as Deputy Commandanty PeheCe Barel 28.4.1989,

~. he has been ordered to be transferred as Deputy comnandant, P.A.Cs
<" .77th Bettalien, Sitapwr, Unfortunately for the firet time in the

hﬂoe career of theapplicant, he has been/ is being made to work
.“ftmder non- I;P.S, officers, viz Sri G.No Singh and Sri J.S. Agarwal

respectively.

(h) Postings on tranfer uf Officers is theprivilege of the
State Government of U.P., and the D,G.P ( O.Ps 3 and 4 ) and it is
not open to ayy ckmax officer including .the applicant to get
himeelf posted Mtienﬂu poat / tg/’ any partioular place,
Thus the applicant, as also Sarvashri CeBe Rni and H,N. Srivastava,
held posts of Addl. S.Py S.P. and Commandant P,A.C, interchangeably
and one after the other, It is just & chance that Sarvashri C.B,
Rai and H.N, Srivastave happened to be posted as Supdt.of Police
and Commandant P,A.C, respectively in April, 1989 when they were
reverted ae eputy Commandant P.A,C, and the applicant happened to

be posted jtd o 8Py ( and not as Commandant P,4sC, oF SyPy ) at

the timeé“when he was reverted as Deputy Co

et mmahdant PokeC,

o ::p::::‘fz.lyozubmitted that the specific post or the s;f:c;;j.

Do of menﬁo:ed :e applicant (or any one or ooth of th, °

e ot 'hiOha ve ) ought not o be ang is not a relevan:

i o should weigh with thig Hon'/ble Tridbuiual in
) imlar relief to the applicanjhas been granted by it

on 11,5.89 and 30,6,89
. tO Sl‘i H.N. Srlvast ﬁ
tion No. 74 of 1989 ) and Sri ¢.B,Rai Aot s Appl’ ‘
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6, That with regard to the last sentenoe of para 5 of the C.A,
it is submitted that Sarvestri C,Be Rai and H.N, Srivastava have, on
their reversion to the post of Deputy Co d Ak P,A.Cey not taken
over charge of their new posts upto the datéd pass:. g of the interim
orders by This Non'ble Tribunal restoring status g_g_oﬁ_n_t_g, and posting
on any Cadrk post of I,P,S, any where in Utter Pradesh,  The applicant
had, however, complied with the orders ana he came to this Hon'lle
Hon'ble Pribunal only thereafter, The applicant should not be denied
the interim relief only because he obeyed the orders of the O,Fs No.
3 and 4 .

A

Te In para 6 of the C.ds, it has been Zym stated that due to
K‘pa}foity of officers of the rank of Addl. S,P, some posts of Addl. S.P.

% are laying vacant and the respondents propose to f£ill them up very

soon, Inthis nngﬁtion, it is most humlly mhnitted that the pa}‘oity

of Addl, S.Pe. e%early been created and /for aggra)aated by the 0.P%"

» themselves by feverting the applicant, as also some others, for no
rhyme or reason, The posts of Addle S.Pe t 8 rendered vacant have
now buen filled by promtzt;P.P oS, officers very much Mfor
) XIGC A RE NS v the applicant, The applicsnt's reversion

was unjust and unfair, besides being wholly uncalled-for and

unnecessary,
D 3 8, That in reply to the contents of para 7 of the C,A, in reply
\r

\' \o the oontents of,mera 8 of the Application for interim relief, it &
is submitted that no lew or rule or regulation contained in any Act_,
' ﬂule or Regulation mandatesthe Sta.e Government to fill a Cadre
:3/ post of I,P,S, XRIBEACIREXGREUGE by replacing one non-cadre
otHoer by another Noneocadre ofilger ( even though the latter
may be a Select List Officer), particula.ly after the filing of the
instant Application before this Hon'tle Tribunadl, By his shifting
R from the Cadre post of Additional S,P,to & non= oadre post of
Deputy Commandant P,A.C,, 88 has been done by the reversion of the
applicant in the garb of transfer, the applicant has been/would b
deprived  of the benefitzmo/f counting the period of contifkous
@fficiation an I,P.S. cadre post for the purpose ‘of
(/ assignment of " year Of allotmen¥™ and detepfination of spniority
in the I,P.S, Cadre, in oase the applicant 18/plads8°ERl¥ne Sg/ect
list of 1985, as already prayed in the main APpplication, The Q.Ps
no. 5 and 4 cannot and should not be permitted te snaoh away the said
benkfit through the illmsgal order of the reversion dated 18,4.89
issued in the garb of an order of transfer after the filing of the b
main Application ( No. 74 of 1989) and grant of the interim relief f/
6¢4.1989 by this Hon'ble Tribunal , ;Z-

9. That in reply to the contents of para 8 of the C.,A, it is

~ sutmitted that the Seleot list of 1985 was prepared for fﬂling only
\ ’V>‘Yg17 substantive vacancies in the I,P,S, Cadre which were reported to




&
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,
the Union Public Service Commission (S/ﬁﬁﬁo. 2). The Seleot list was
prepared including 34 names(twioce th mber of substantive vaoancies)
in terms of Regulation 5 of I.P.S, ( Appointment by Promotion)
Regulation, 195, but it does not mean or imply that all the 34
offiocers included in the Seleot List are required o be promoted to ‘

_ the I.,P.S, 4ocording to ru1e97 only 17 offioeu:a/. out of the said Saleot

i«o:t .of A%6 34 officers can be promoted to I,P.S. out of the remaining

/
Q/ offipers included in the Select list of 198, only those can be appoine

ted to the I,P.S. who would be appd‘nte . in the place of those who
after being appointed to the Ig{%m& for sny reason, The
rest cannot be appointed to the I,P, ./i‘é”ﬁkeven if sabstantive
vacanoiea/, which ecoured subsequentl;;, eﬁs’} E’eeauu/, foar such vacancies
& hew Belect 1ist would have to be prepared/i'n respect of the subsequent
year or years, Select list is gompukSorily required to be rrepared
< every yeat. Thus only the first 17 officers available out of the Select
List of 34, could at best Dbe appointed on Cadrg d;pos:ta of I,P,S,
The appointment of the remaining officers of the/S List of 1985
on Cadre posts was not at all justified in any ocase as their
 inclusion in the Select List of 1985 is of ono" cpnsequence whateoever
for filling substantive Vacanocies in the cadr} 'v ' eh murred subseque
ently for which fresh select Lists have to be prépared for the years
1986, 1987, 1988 and 1989, Bven if , therefore, the present claim
of the applicant for inclusion in the Select List of 1985 is not
,r L ,:4. accepted, the applicant would necessarily be oonsidemed for incdlusion in
y - PR the Select List of years subsequent to i985. The appointiment by the
6’.-25. No. 3 and 4 of the remaining officers inclufded in the Select
' 1985( except first 17/3%%? on Cadfre posts of I,P,S,
g therefore, totally unjustified, Their inclusion in the Seleot
~~ List of 1985 does not entitle them for any prefeareltigl treatiment
a8 against their eeniox&’igﬁﬂil:eu PP, S, including the applicant,
That being so, due to bef?}mnior jn the P,P,5,§ the applicent has a
preferential claim to be appointed on a Gmdre post of I.P.S5. ABXXX
48 oompared to his juniors in P.,P, 3, whoaeﬂnamea are included ﬁh&

Select Liste of I.P.S5, below the first 17 avail able officers,

10, That fhe contents of Pera 9 of the C.A.in reply to the
contents of para 10 of the Application for interim relief, as stated,

are not corrzect and are misleading both in content as well as in
spirit. Even i though the post of Commandant P,A.C, 25th Battalian
Rae Bareli may y Cadre post of I,P,S, it is stated that many
non-I,P,S, ( both direct as well as promoted) officers as well as
many non-Select List Officers were and ere still halding the Cadre
posts of I,P.S. &t ie stated that (he fallowing officers inter alia
falling in the aforesaid categories wers appointed by the’ UsPs

- No. 3 and 4 on the cadre posts of I,P.S. aid sme of them gre
W gtill oontinuing %o hold thems- b
\ _

/
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. S1e Noo Name Cadre posts of I.P.S. Whether still workin
on which appointed on Cadre yost of TIPS,
1. Sri J.S,Agarwal Commandent PAC. 27th Still working;not
(Non-IPS & non-Selbet List) Battalian,Sitapur. reverted
24 Sri R.K, Triv%( Supdt. of Police Still working 3 not
( Non-IPS & Non-Slect list) U, P4S.E.B. reverted )
3 Sri H.N, Srivastav Commandant, F.A.Cs Still working ,{{mder
( Non-IPS & Non Se?yeqt 3t ) 20th Battelian interim order of the
4 Azamgrah Pribunal ( though nhdm
_ hmr
4.  Sri CeBe Ra¥ - Supdt. of Police (R) RN z
( MR Non- IPS & NON SELEct Intelligence, o —domm
Ilj.ﬂt) Gorlkhyﬂl'.
- .
e ™ 8ri D B.Roy Supdt of Police (City) Still working
( Non -IPS ) Kanpur.
% 6, Sri R.N. Srivestave Superintendent of Police(R)  Still werking
( Non- IPS ) Intelligence Lucknow .
L—
Te Sri K.N.D. D& Dwivedi Superintendent of Police (R.A.) Still - working
( Non- IPS), - Allahabad
- 8 Sri Debi Singh Ashok Superintendent of Polic(RA) Still working
( Non-IPS) ~ Bereilly \
9. Sri Prem Chand Superintendent of Police(R) Still working;

( Non-IPS & Non-Sel ect List)  Intelligence, Kanpur not revereded

10, Sri G.N_. Singh ‘

e fﬁ.‘_';ﬁ.éﬂ_ohES) L - , "Y\ON" wbrkme ,t
LA lff{ih: : : 0? -CQ’W\(WVN,\

. A s 1% N ﬁ’&
| f A LA “:a
.. 'f A 4‘ ) e ",-" 3 \‘

Y It ie submitted that out of the above mentioned nine officers, officers
/) dt serial nos. 4, 7 and 8 and 10, namely Servaskei C.B,Rai K.N ivedi
Dabl Singh Ashok and GoNe Bingh e also juniors to the appli

.

It is further submitted that even though Sri G.H. Singh may have been

, included in the Select List of 1985, his name is hot within the first 17

officers of that Seleoct List =nd ,,as such, has no claim or right, as suoh)

to be appoinied on Cadre post/I.PgS.because the Select List of 1985

has already become overdue for rev/iew and revision in respect of the years

1986, 1987, 1988 and 1989. Therefor‘eﬁhe can have no preferential claim

to be appointed on cadre post of IPS on account of being included in the

g : Seleot List of I.P.S. When a Select List becomes inoperative on account -

‘ of not having been reviewed and revised every year in accordance with ,
the provisions contained in aegulazza 5 of the E.P,S, ( Appointment by - k

\

promotion) HRegulations, 19554@” afrointments on cadre posts of I.P,.S,
\V\ SARXBEXET can. be made from that list, 1In the present case, @8 appoint-
ments on Cédre posts of I.P.S., up to the limit of 17 su gtﬁtm’ yacancies

R et iy e i g
— g " u Glaimed /otat ﬂ ‘
— ated by ‘
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oompared to the seniority obtainable under the old Rules of 1954.

(o) Under section 3(1A) of the All India Services Act, 1951lintroduced
by the All Thdia Serviges (Amendment)®ot, 1975, (Act No. 23 of 1975)
even though the power & make rules conferred by secti.n 3(1) shall include
the powsr to give rmn effect from a date not earlier than the
date of commencement of the said Amenddment Aot (which is 9,5,75), to the
rules or any of them but no retrospective effect shall be given to any rule
80 a8 to prejudicially affect the interests of any person to whom such rule
nay be applicatle. Even though the new rules of 1985 have apparently not
been given retrospective effect as such, the provisions therecf relating
to the assigrment of "year of allotment™ and determination of seniority
have the effect of applying them retrospectively and, therefore, they gre
illegal snd ineffective/inoperative, being contrary to the letter and spirit
of section 3(IA) of the said Aot,

12,  That with regard to the last sentence of para 10 of the C.A., it is

stated that even though this Hon'ble Tribunal had passed the interim order
- dated 64441989 ex~-parte without hearing the answering respondents, the
latter have now already filed their Counter Affidgvit and this Hon'ble
Tribunal has made a detafled hearing of the contesting parties on 3,7.1989.
In & similar/identical Application No.74 of 1989 (H,N, Srivastava versus
Union of India and others), this Hon'ble Tribunal had passed fresh interim
orders on 11,5,89 (after the first interim order dated 3.4,89) restoring
Status guo ante and sgain , after detailed hearingof parties, on 3046,39
directing the 0,Ps to post the applicent of that Application on any cadre

on any ground whatsoever would be unjust and unfair and wold amount to
alung imvidious distinction and discrimination, which this Hon'ble Tribunal
muet geek to avoid,

- / 13, That the contents of para 11 of the C,A,, except the last sentence
thereof, have already been suitably replied in earlier parajraphs , includfng
in particular pargs 11-and 12 of this Rejoinder Affidevit and, therefore,
they call for no additionel reply. As to the last sentence of para 11 of
the CiAsy & similar Btatement has been made in para 4 of the C,A, to which

8 suitable reply has already been furnished in para 5 of this Rejoinder
Affidevit and, as such, it oall\a Lf/or no additional reply.

14, That with regard to the ocontents of paras 12 and 13 of the C.A,, it is
submitted that as the Select List of 1985 could be approved by the Union
P.8.C, only in ¥ebruary 1989 because of the stay orders of the Hon'ble High
Coury, which became inoperative through the order dated § 4.11.1988 of the
Hon'ble Supreme Court, it is obvious that the Select List of 1985 can be
acted upon now, but such acting upon now shall have to be deemed to be
acting upon in the appropriate period in 1985 or 1986 when it ought to have
been acted upon in the normal course, and not thereafter, Thus, substantive
appointments to the I,P.8, to the extent of filling 17 substantive vacancies
can be made from the Seleot List of 1985 and these appointments shall have
é@\/ﬁo be deemed to have been made in 1985 or 1986, Offiociating appointments

./
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“para 15 of the C,A., only first 17 available officers from the Select
\
List of 1985 can/be appointed to cadre posts of I,P,S, The reat cannot

have any such u{ , a3 for than the said Belect List nas beocome inopers~
tive and infructuous, They are just as good P,P,5, officézes a8 othérs

not inoluded in the said Select List of 1985, If, therefore, cadre posts
of I,P,S. have to be filled by appoiniment of P,P.S, offioers(i.e, non=
P8 Cadre and non-Seleot List officers), as has been the case hitherto,
then obvioualy, seniority in P,P,S, should be the only oriteria., The

view expressed in para 9 of the C,A, to the contrary or at variance with
the abtove, is not correct, reasongble or equitatle and is aleso misleading.

11. That the contents of para 10 of the C,A,, except the last sentence

thereof, as stated, are not corredt, and, as such cgre denied and those
v

of para 11 of the application for interim relief[ﬁe,correct, are

reiterated. Tt is stated that the I,P,.S. (“egula’éion of Seniority) Rules,
1988 contained in Notification dated 27.7,1988 (Annexure C,A,~II to the
CeAs) do  not apply gnd oannot be made applicable to those officers of

the Seleot List eof 1985/ who may be appointea to the cadre posts of
I.P.S./ becauses=

(a) they came into farce on the date of their publication in the
official gazette viz. on 27,7.1988 and not on or from any date earlier
| th%&t.—- They cannot adversely affect the benefit in the matter of
assignment of "year of allotment®™ and determination of seniority in the
LPeSe cadre, yhich one may get by virtue of continuous officiation
started long before the enforcement of the maid new Rules, under the

7 old Rules of 1954,

(b) the appointments on cadre posts of I,P.S, of officers of the
Select List of 1985, even though they may be actually mad® in 1989,
shall have to be deemed to have been made at the proper time in 1985 or
1986, because these appointments could not be made then on acocount of
stay orders of the Hon'ble Allahabad High Court, as stated in para 12 of
the Cod, filed on behakf of O.Ps No, 3 and 4.

(o) under rule 8(2) of the new I,P,S, (Regulation of Seniority)Rules,
1988, the seniority of officers appointed to the Service prior to the
coming into force of the said new Rules shall be determined in accordance
with the I,P,S. (fegulation of Seniority)Rules, 1954 in force on the
date of their appointment to the Service. In the present case, the
date of the appointment in the I,P,S, of those officers of the Select
List of 1985 who have been/may be appointed to the I,P.S., shall be
deemed to be in 1985 or 1986, because these appointments could not be
made due b stay orders of the Hon'ble High Court.

(@) the benefit already accrued under the rules of 1954 cannot be
snatohed £ or taimn away by the enforcement of the new Rules of 1988
which have the effect of giving @ lower seniority in the I,P.3. a8
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compared to the senioriiy obtainable under the old Rules of 1954,

(e) Under section 3(1a) of the All India Services Act, 1951#ntrocluoed
by the All Thdia Serviges (Amendment)dot, 1975, (Aot Noo 23 of 1975)
even though the power ﬁamako -rules oonferred by seoti.n 3(1) shall include
the power to give r spective effect from a date not earlier than the
date of commencement of the said Amenddment Act (which is 9.5.75), to the
rules or any of them but no retrospective effect shall be given to any rule
80 &8 to prejudicially affect the interests of any person to whom suoh rule
may be applicatle. Even though the new rules of 1985 have apparently not
been given retrospective effect as such, the provisions thereof relating
To the assigument of "year of allotment" and determination of seniority
have the effect of applying them retrospectively and, therefore, they gre

illegal and ineffective/inoperative, being contrary to the letter and spirit
of section 3(IA) of the said 4ot,

12,  That with regard to the last sentence of para 10 of the Cedsy it 1s
stated that even though this Hon'ble Tribunal had passed the interim order
- dated 6.441989 ex-parte without hearing the answering respondents, the
latter have now already filed their Younter Affidevit and this Hon'tle
Tribunal has made a detafled hearing of the contenting parties on 3,7,1989,
In a similar/identical Application No.74 of 1989 (H.N, Srivastava versus
Union of India and others), this Hon'ble Tribunal had passed fresh interim
orders on 11,5,89 (after the first interim order dated 3.4.89) restoring
status quo ante and again , after detail ed hearingof parties, on 3046439
ﬂa‘h“" Mh directing the 0,Ps to post the applicant of that Application on any cadre
f Sy » Post of L,P.S, Denial of similar interim relief to the Fresent applicant
H ”, \* ‘on any ground whatsoever would be unjust and unfeir end wold amount to
< ):{naklng invidious distinction and disorimination, which this Hon'hle Tribunal
-must seek to avoid,

I

. ?‘,f K
e / 13, That the contents of pars 11 of the CeAsy oxcept the last sentence
thereof, have already been suitably replied in earlier paradraphs , inoludtng
in particular pargs M-and 12 of this Rejoinder Affidavit and, therefore,
they call for no additional reply. As to the last sentence of para 11 of
the C,A.y a similar statement has been made in para 4 of the C,A, to whioh
8 suitable reply has already been furnished in para 5 of this Hejoinder
Affidavit and, as guch, it oall\a for no additional reply,

14, That with regard to the oontenta of paras 12 and 13 of the C,A., it is
submitted that as the Seleot List of 1985 could be approved by the Union
P.8.Cs only in “etruary 1989 because of the stay orders of the Hon'ble High
Cour?, which became inoperative through the order dated B 4.11,1988 of the
Hon'ble Supreme Court, it is obvious that the Select List of 1985 can be
acted upon now, but suoh acting upon new shall have to be deempd to be
acting upon in the appropriate period in 1985 or 1986 when it ought to have
been acted upon in the normal course, and not thereafter, Thus, substantive
appointments to the I,P,8, to the extent of !ill:l.ng“l’l substantive vacancies
can be made from the Select List of 1985 and these appointments shall have
é@uto be deemed to have been made in 1985 or 1986, Officiating appointments

./
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from the Seleot List of 1985 cannot, however, be made now, because these
bad already beeh made and thoge appointed have already held the cadre posts
in officiating capgolty and the benefit which has acorued to them as a
result of holding the said posts cannot be snatched away. The maid Seleoct
List hae already outlived its 1ife after expiry of 12 monthx, because it
oould not be reviewsd and revised as yet thereafter, although under the
rales it ought to lave been reviewd and revised every year, ‘he relevant
rules governing assigment of “year of allotment" and determination of
seniority in I,P.S, in respect of the officers of the Seleot List of 1985
who are substantively appointed to the I.P.8,, shall be the old Rules of
1954 and ¥ not the new Rules of 1988, as already explained in deteil in
para 11 of this Rejoinder Affidavit, The contention: to the contrary con-
tained in para 12 and 13 of the C.A, are not legally correct and, as such,
are denied, <

15. That #ith regard to the contents of para 14 of the (.4, in reply to
the contents of para 15 of the applioation for interim relief, it is stated
-+ that the Select List of 1985 ocan be :melementﬂgw only in so far as the
first 17 available offiocers included in that Seleot IList are oonoerned,
The rest camot mmx be appointed max  (and oould not be appointed even
L€ the said Beleos’ldst had besH approved by the Union P.8,c, in 1985 ox
1986) to the cadre post of I,P,S,, because persons, whether included or not
included in that Selaot List, have already held oadre posts of I,P,S, in
the appropriate period in the past and they cannot now be dislodged from
those posts retrospeotively, In other words, the Seleot List of 1985 has
~# loat all force and has become inoperative in go far ag the r ning offioers
A , ~ N Wntiuned ,
of that Select List, except the first 17 availetle offfoms thice They
; _can have no preferential olaim or right to be appointed or';;détud n the —=
- cadre posts of I,P,S,even in an officiating capgoity, They will have to
. take theln chanoe as P,P,S, officers, along with others, according to their
inter=se seniority in the P,P,3, oadre, for purposes of officiating ;ppoint-

. \ ment on the cadre posts of IPeSey 28 ¥ was being done in the past few years

when no Se} g0t List officers were availatle, The position has &lso been
explained in Pare 9 of tnls Rejoinder Affidavit whioh may also be read a8
Part of thie para.

16, That with regard to the oontents of para 15 of the C,A,, it is stated
that the strike by the staff of the Secretariat was only for o few days and
8 detailed counter affidgvit to the main Application could be filed by the
answering 0,Ps both before and g fier the strike, Sri Padmakar Srivastava,
UeDoA, M/ﬁled this counter affidavit in reply to the appliocaticn for
interim reliefﬂhas attended this Hon'ble Tribtunal even during the strike
peripd in the jgcrotqgi.at.

ordered to be
17, That the applicant in all fairness deserves to ;ﬁsted on a oadre post
of 1P,3, ds has been ordered by this Hon'H e Tribungd 30,641989 in the
case of Sri H,N, Srivestava (Appliocation No. 74 of 1989) which is identiocal

to that of the applimnt, Both were promoted as Additionel S.P, in 1984 vy

m&m orders Subsequent postings were on transfer only, It is juet a

/



chance that the lea#t posting, prior to reversion as Deputy Comma njant,

PAC under the order dated 1844,1989, in the case of the applicant was

a8 Additional S.P.'”'atakpnr, while that of Sri H,N, Srivastave wes

on the post of Commandant, PAC, “zamgarh only from 1988, prior to whioh

he was also posted as Additional S'.?: A substantial portion of the

period of oontinuation officiation en omdre post of I.P.S,(from December

1958 1984 #xx uptodate) olaimed by Sri H,H, Srivastava was on the post

vkl ;’f dditional 8,P, and only a very small period of a few months only
was on the post of Commandant, PAC, “zamgarh), That should not make
any difference to the situation so far as the me;its of the application

for interim relief ﬂlg}/co}med. %@ﬁ—'

DEPONENT

YVERTIFICATION

I, the above named deponent, do hereby verify that the contents
of paras 1 and 2 of this affidavit are irue 1& %dee and belief,
while those of paras 3 to 17 are baaeﬂg[:eoorda and Legal zdvioe,
which I believe to be true. No part of it is false and nothing
material has been ochoealed; so help me God. %

Lucknows UR éd\b(’y . DEPONERT
. ' — '
Jated Howys , 19

I, HM, Melrotra, Advocate, High “ourt, Allahabted, d hereby
declare that the person making this affidavit and alleging himself
to be Sri A.K, Misra is ix the same person who is known to me from the

perusal of records produced before me in#his w
1%

: (HQMD m ’
" ADVOCATE A g4
Solemnly affirmed before me on 5&{.1;:11, 1989 at 'Z(M;n.

by tge deponent, Sri A,K, Misra, who has been identified by Sri H.M,
Mehrotra, Advooate aforesaid,

I have satisfied myself by examini.g the deponent that he has
understood the contents of this affidavit which has been read over and

exaplained to him, '
| - ~~ OATE- ssronm'if’)

A >
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