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Particulars to be examined Endorsement as to result of Examination
1. s the appeal competent ? W ‘X
2'7 (a) Is the application in the prescribed form ? \/a«’}
(b) Is the application in paper book form ? \/ad

(c) Have six complete sets of the application /(‘ e
been filed ? :

3. (a) ls the appeal in time ?. el
. (b) 1f not, by how many days it is beyond e —
time ?
(c) Has sufficient case for not making the —
X application in time, been tiled ?

4. Has the documenﬂ.of authorisation, Vakalat- "XX
nama been filed ? ' ,

5. |s the application éccompanied by B.D./Postal-
Order for Rs. 50/- ’

6. Has the certified copy/copies of the order (8) Taung & Mo &mehen~din
against which the application is made been

filed ?

7. (a) Have the copies of the documents/relied e A
upon by the applicant and mentioned in
the application, been filed ?

(b) Have the documents referred to in (a) W &f"(ﬂo\)\ﬁ) b

above duly attested by a Gazefted Officer
and numberd accordingly ?




8.

S.

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

( 2)

Endorsement as to tesult of Examination

Part}@ularg to be Examined

>

(c) Are the documents referred to in (a) .

above neatly typed in double space ?

Has the index .of documents been filed and -

paging done properly ?

Have the chronological details of repres-
entation made and the outcome of such rep-
resentations been indicated in the application ?

Is the matter raised in the application pending

. before any Court of law or any other Bench of

Tribunal ?

Are the application/duplicate copy/spare cop-
ies signed ?

Are extra copies of the application with Ann- '

exures filed ?
(a) Identical with the origninal ?
(b) Defective ?
T (c) Wanting in Annxures
NOS....cevevivrrnnna jPages NoS... ...c...o. ?

Have file size envelopes bearing full add-
resses, of the respondents been filed ?

Are the given addresses, the registered
addresses ?

Do the names of the parties stated in the
copies tally with those indicated in the appli-

Acation ?

Are the translations certified to be true or
supported by an Affidavit affirming that they

are frue ? . :

Are the facts of the case mentioned in item
No. 6 of the application ?

{a) Concise ?
(b) Under distinct heads ?
{c) Numbered consectively ?

(d) Typed in double space on ene side of the
paper ?

Have the particulars fer interim order prayed
for indicated with reasons ?

Whether all the remedies have been exhaused.
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27/4/89

Hon' Mr, D.S. Misra, AM.
Hon' Mr. De.K. Agrawal, JMa

e

Yoo

C.M.A.No0,.99/89(L)
CMA No.100/89(L)
in

0.A.No.74/89(L)
connected with OA 76/89(L)

The amendment ap

is allowed and may be incorporated in the claim

petition within

We have heard the jearned counsel for the
applicant, on the application for grant of interim
relief., The learned counsel for the applicant,wants

to file certain

contentizg? in the application. List this case for (ynfedps

é}/prayer
M
Ma

(sns)

interim relief on 28-4-89,

plication filed by the applicant

2 days.

other papers in support of his various

e —

AQM L



+

28/4/89

/-
v N
¥ C.M.N0.100/8>

in
O.A. No.74/89(L)

Hon' Mr. D.S., Misra, A.M.
Hon' Mr, D.K. Agrawal, J.M.

if any, on or before 11.5.89. \ 5/‘//
¥,

On the request for the learned counsél for

the applicang, the case is adjourned to 11-5-89
for disposal of interim relief in application

No. 100/89. Dr. Dinesh Chandra, learned standing
counsel put.his appearance on.behalf of the
respondent no. 1 i.e. Government of India.

The léa}ﬁéd counsel for the applicant may sup.ly
a copy of application for interim rellef to the
learned counsel for respondents to enablefh&m

to prepare reply and file written obJectlon,

. SQ.
la A.M.

. od by U
(sns) | é:j:,: o ?2“
Nolu*H*“&AGW

PN St aspls.
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. : ™ C.M.A.NO.100/89 (L)

) ’ in
Z;\,?*- 0.A. No.74/89

Hon' Mr, K.J, Reman, A.M.

16/5/89  shri S.C, Budhwar, learned counsel for the
applicant is present., Shri Anoop Kumar, leamed
counsel for the respondent Nos. 3 & 4 (State of UP.
and D.G. (P)- files Vakalatnzna and an spplication for
vacating the stay order dated 11-5-85, Copy of the
application has been given to the respondents. The
applicant may file rejoinder, if any, within one
week, The case be listed for orders on miscellaneous
application No. 100/89(L) on 30-5-89, in the meantime o
the interim order already issue,d shall continue.
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A : IN THE CENTRAL ADMINISTRATIVE TRIBUNAL :
) CIRCUIT_BENCH,LUCKNOW
_BRDER ;saem
X '  REGIST. WTION No. °A° m"’f‘ 1%89
’ APPELLANT "H.N, Srivastava
APPLICARNT -
| " yERsUS -
L Q_EFENDANT UNIon of India & ors
- _ RESPONDENT : T
 ‘! ~ial , - Brief Order, Mentioning Re?erence ‘How 'ccimplied
nimber ‘ . 1f necessary , ' : . with-anddate
cf order} e ' T , of compliance
~and datel : . .
Lol ' Hon' Mr, D.K. rai-:al J M, - : - _
i RO o
,1Q/8§§9 Ebr&grd\984\n&d£dmy order dated : ; B :
: ' 10/8/89 passed in O.A. No. 125 of 1989(L). | - .. .

o 1 C.B. Ral Vs, Union of India?AthAA5'7hY¢§hU“g :
. | \ . . . ] . . ' ..
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Brief Order, Mentlonlng Reference , : How complied

Cif necessary : _ v 5 ' with amt
C | date of ~

compliance
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) . -
- Hon' Mr, Justice Kamleshwar Nath V.C. .
e -‘Hon Mr. K. Obayya, A-M. o

Shri A ,K. Chaturvedi counsel for the applicant
says that the senior &dvocate Shri S.C. @udhwar _
'who has to ‘argue -éhese cases missed his iziomim;
train at Allahabad Railway Station today and ’
therefore, has not been able to cane. He has
v requested that the case be taken up tdnorrow,
but that is not possible because ‘a Bench
is not ava:,labl£?€cxnorrow. ‘List these bunch
cases on 30=1-90 for hearing. ' ! W\
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Hon.Justice KeNath, V.C.

!gﬂﬁ KeJ e Raman, A.M.

Arguments of the counsel for the applicaat
heard in part and will continue on the date to be
announced tomorrow. Put up tomorrow for orders in the
matter of the application for productioﬂ and inspection
of ACRs and proceedings of the Select Committee.

gy, -

AM, V.C.
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SHORT ORDER .

27, ‘Thase are all the points which have baeon
raised in thase casos, Ffor vreas'ona recorded above,-all

the petitioms dosorwo to bo and aro disaiescd, pPartiss
shall boar their cests, Lot tho A.C.,Ra be returmnnd to

-the Dopartment conéa rned,

"

Vico Chairmon

Dated the '-Wn’ < -Aug, , 1990

RKR
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Order sheet

) ‘ _ Misc, Application
‘éf | : in ?‘\%

0.A. No, 74/89(L)

+

' 843.90
Hon'ble K, Nath, V.C.
Hon 'ble K.J. Raman A M,
This is an application by Shri Anoop Kumar,
: Advocate for opposite party No. 3 for retuming
of ACRs of applicants S/Shri H,N. Srivastava, A.K.
" Mishra, S.K. Sharma and J.S. Agrawal, because the
Select Committeé for promotion to I.P.S. is stated
to be likely to be convened in the current month
¢ for which the applicants are in the eligibility .
| list. The case cannot proceed today because the
counsel for the parties are not present. Shri Anoop
Kumar is present to receive the A.C,RS The Registrar
will retain Photo Copies of the A.C.Rs of the above
. four officers and shall return the originals to Shri
Anoop Kumar, Advocate. e
I This Bench will not be available for practically

one month. The record was transferred from Lucknow”

;ZL\\‘M ’7; e s

Bench to this Bench as a part heard case in the _
e ‘”"'&‘*\ B»L(,Lt,./ |
: mne ek hope that it will be to expedite and c0nclude
5 C-{\Op\m' hd ‘| I"/
Loy ~ its hearing, but that has nét been possible, It 1s,
[ ANSGnl~s)e this case

therefore, dlrected that record of fhas xﬁésan shall
Lot cnef— , 2

LS Shen—
W F3 by for final hearing on 23.4.1990.

e /oy QG ~

K.J. RAMAN) (K. NATH)
ADM-TEVAED  VICE CHAIRMAN

be returned to Lucknow Bench where it shall be listed
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DATE OF DECISION

L _ |
H Y- I vestowa PETITIONER
Q C - Q(«o“’ LOC'V)( Advocate for the
W Melivode Petitioner(s) )
VERSUS
L\ u’\»\ o~ q/vo&\‘;\ X/@M RESPO@ERT,
B V)'w@f\(\fw\q C(\&d _____Advocate for the
. < \f\\wy; \Kw/vo'\/ Respondent(s)

CORAM 3
THe Hon'ble Mr. (\,&/A’j\tﬁ (BN \\fU‘"‘\

" The Hon'ble Mr. K Z &%‘7"““’, \,“3"’\»\

1., Whether Raporters of losal papers may be allowed “ .
to0 see the Judgement 2 : v jg

2. To be referred to the Reporter or not % - j’c)

3. Whether théir Lordships wish to see the fair *“‘"3?
copy of the J.dgement 2 »

: 4, Whether to be circulated to-other Benches 2 .- %)d_é) .

Pinesh/

L T
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2/2/1990 Hon.Justice Kamleshwar Nath, V.C.
Hon. K.J. Raman, Member (A)

0.A. No.74 of 1989
H.N.Srivastava Vs, Union of India & Others

O0.A. No, 93 of 1989

S.K.Sharma Vs, Union of India & Others
0.A. No, 76 of 1989

A.K. Misra Vs. Union of India & Others
O0.A. No, 92 of 1989

J.S. Agarwal Vs, Union of India & Others.

The four cases described above have been filed
for inclusion of the mame of the appliCants)who are
officers of the U.P. Police ServiCe/in the Select List
prepared for the year 1985 for promotion to the Indian

Police Service,

2. The Select List of 34 officers was prepared
in which the name of the applicants was not included;

some p ersons j unior to them were included therein,

3. The applicants have demanded production and
inspection of their own Character Rolls as also the
Character Rolls of five officers who, according to them,
had distinctly poorer record of service than the
applicants; these officers are mentioned to be B.B.Das,
K.N.Dwivedi, Daya Shanker Singh, O0.P. Tripathi and
P.N,Pathak., They have also demanded production and
inspection of the minutes of the Select Committee which

framed the Select List,

4, Orders were passed by this Tribunal for the /
opoosite parties to produce the Character Rolls of the
applicants and the Minutes of the Meeting. Dr,Dinesh
Chandra representing the Union of India and the Union
Public Service Commission has groduced the minutes of

the Select Committee Meeting;/Amup Kumar apgearing on
behalf of the State of U.P. has produced the ACRs of

the applicants. We have perused these papers.,

5 Shri s.C. Buchwar, the lsarned counsel for xhe
Shri H.N. Srivastava and S.K. Sharma has prayed for an
opportunity to inspect thése ogpers and also to require
the opposite parties to produce the ACRs of these five
officers named above for the counsel's inspection.

Shri H.M.Mehrotra apoearing for Shri A.K.Misra and

Shri Kapil Dev appearing for Shri J.S. Agarwal have
joined in the requést made by Shri S.C. Budhwar,

%@
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6. The learned counsel appearing for the opposite
parties have filed applications claiming privilage
against the inspection of these papers by the counsel
for the applicants.

7. We have heard the learned counsel for the
_parties at some length. We may mention that the
counsel for the opposite parties said that they may
file affidavits of the concerned officers claiming
privilege, but we have not considered it necessary

to do so and Shri S.C. Budhwar has no objection. We
may mention that Administrative Tribunal has wider
powers in the matters of procedure than the Courts;

we think that considerations of substantial justice
should outweigh the requirements of technicalities.

The dispute in this case may affect a large number

of officers. The case is gettiny delayed and therefore
we have chosen not to wait for the formalities of

- making an affidavit to claim privilege. We treat the
application of the counsel, made on the authority of the
officers concerned to be adequate for the purpose.

In passing we may refer to the following statemengf

of law at page 397 of Volume X of Halsbury's Laws of
England 2nd Edition :-

" Documents need not be produced for inspection
where an objection is taken in the affidavit

of documents by the Head of a Public Department
or other like State official, or by any
responsible officer acting under the instruction:
of or with the consent of such Head of the
Department that the disclosiire of the
information is contrary to public policy or
detrimental to public interest or service".

8. We accept the statement of Dr.Dinesh Chandra
and Shri Anup Kumar that they have been instructed
by the competent authority to make the application

claiming privilege.

9, The question of privilege in respect of the
Minutestgf the Select Committee Meeting has figured
{ v

Y



before this Tribunal and other forums in several cases.
The learned counsel for the applicant has referred to the
cases of R.S. Das Vs, Union of India 1987 SC 593

para 28, Hari Ram Meena Vs. State of Rajasthan 1989(2)
SLR 386 (CAT Jodhpur), K.V.Reddy Vs. Directorate General
of Police, Andhra Pradesh 1989(2) SLR 230 (CAT Hyderahad)
and a decision of the Full Bench of this Tribunal at

the Principal Bence in the case of B.N.Rangwani Vs.

Union of India & Others published in 1986-1989) Full
Bench judgements of CAT at page 116. The decision

in the case of P.Banerjee Vs.,Union of India & Others

ATR 1986 CAT 16 (Principal Bench) also figured before us.
It has been held in all these cases that the proceedings

of the Select Committee cannot be claimed as privileged
in a case @@?@ where the process of selection has been
challenged. In the cases of B.N. Rangwani Vs, Union of
India (Supra) and Hari Ram Meena Vs. State of Rajasthan
the Tribunal directed that the documents shall be
disclosed to the applicants. The right of production

and disclosure affirmed in the case of Shri P.Banerjee Vs.
Union of India & Others (Supra) however was not followed
by actual inspection by the applicants because the
applicants there left the record to the perusal of the
Tribunal itself and did not insist upon inspection. The
reasons of the proceedings being affairs of State or their
disclosure being opposed to public interest and several
other reasons were considered in these decisions and

were rejected. It is not necessary to repeat those
reasons here. The up:shot is that the minutes of

the Select Committee cannot be withheld from the applicant:
counsel as prayed.

10. In respect of the ACRs there are two distinct
classes :

(1) ACRs concerning the applicants themselves (2) ACRs
concerning officers othern than the applicants. In the
case of B.N.Rangwani (supra), which was a case of

'
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compulsory retirement and in the case of Hari Ram Meena
Vs. S tate of Rajasthan (supra) which was a case for
promotion, the prayer was to produce the ACRs of the
applicants and those prayers were graented. Our
attention has not been invited to any decision in
which the applicants were also allowed to inspect the
ACRs of officers others than the applicants themselves.
We may point out that in the Full Bench case of
B.N.Rangwani Vs. Union of India, the direction to
inspect the official record was made subject to Sections
123, 124 of the Evidence Act under which the executive
authorities are entitled to claim privilege. In that
case privilege had not been claimed et all and that

was one of the reasons for which the inspection had
been allowed.

11, Qur attention had not been invited to any
decision which authorises an inspection of the ACks
of persons other than the applicants. Ve think that
besides the claim of privilege by the executive
authorities under Sections 123, 124 of the Evidence
Act , the officers whose ACRs are under consideration
are entitled to a protection unier the General Law
of the Land in the matter of disclosure and inspection
of their ACRs. It is well recognised that apart from
comments on general qualities, such as integrity,
intelligence,industry, conduct, attitude »f superiors
with subordinates, relation to fellow employees, work
& aptitude eteé.of the officers reported upon,the
Naﬂﬁas also to contain a summing up in general terms
of the officer's good and bad qualities. It expected
therefore that Character Rolls would as a Rule give
general appreciation of Character, conduct and
qualitiés of the officer reported upon and a reference
to specific incident could be made by way of
illustration to support adverse comments of a general
nature e.,g., inefficiency , delay, lack of initiative,
dtc. Page 446 of Swamy's Complete Manual on
'Establishment Administration' for Central Govt.

Y



Service 2nd Edn. (1988) may be seen in this connection,
In other words, the ACRs are expected to contain the
qualities, intellectual and moral of an officer for
good or for bad; there may be remarks of approbation,
there may be strictures of condemnation. The question
is whether such documents should be open to the
public gate. despite the: being unpublished official
records. We cannot lose @88 sight of law of defamation,
civil and criminal; and while the making and communicatio
of dergogatory remarks by the superiors to the subordi-
nateévmay be privileged in the eye of law of defamation,
their publication even through the Court may constitute
actionable defamation under Civil Law and also in
certain circumstances under the Criminal Law. We may
refer to the pravisions';of Section 499 of the Indian
Penal Code where publication of imputation concerniny
any person intending to harm or having reason to
believe that such imputation will harm the reputation
of such person constitutesa defamation except in cases
excepted. Explanation'z would show that an imputation
is said to hurt a person's reputation when it lowers the
moral or intellectuazl character of the persggj in the
estimation of others. We should think therefore that
before we make the ACRs of persons who are not party
to the case open to public  ggze, which will constitute
publication, we must take ¢are that such publication
does not infringe the law of defamation. We may also
say that the dignity of person is sought to be protected
by the Constitution of India itself not only in its
preamble but also in Article 51-A laying down the
fundamental duties of a citizen. It is the bounded
duty of the Tribunal therefore to ensure that the
intention and the policy of law is not violated by
any of the orders which this Tribunal may pass. The
Tribunal must take a panaromic view of the entire
situation and not confine itself to bgare technicalities
of the requirements of privilege; the Law of the Land

.



is far wider than the limited claim of privilege. We
should hold therefore that the ACRs %fbgfficers other

canno
than the applicants themselves/disclosed to the

applicants. The disclosure of the applicants' own
character roll to them is a matter of their own choice,
and if they have chosen to run the risk of publication
of material which may turn out to a defamatory they
cannot complain of the injury which is suffered by them
voluntarily; but we cannot impose any such burden

upon other officers.

12, In this connection we may refer to the fact
that in para 28 of their judgement the Hon'ble Supreme
Court in the case of R.S. Das Vs. Union of India (Supra)
have only spoken of“perusal of service record of the
petitioner and its comparison with the service record
of the officers who have been preferredg the Supreme
Court did not go on to say that the service records

of other officers may also be inspected by the
petitioner.

13. The limitation which we find necessary to
impose in the matier of production and inspection of

the ACRs has to be extended as a corollary to the
contents of the Minutes of the Select Committee Meeting.
In other words, while the catecorization/gradation of
the applicants by the Select Committee may be made
available to the applicants for their perusa% as also %&ﬁ
that of the officers who have been placed on the o
select lists, it would not be proper to make available
such categorization/grading in respect of other

officers in the field of eligibility but not included

in the select list. It will also be appreciated that a
Select List is capable ®f being revised every time the
Select Committee meets subsequently and therefore the
categorization/grading of the officers other than those
who have been placed on the Select List is capable of
being varied in the proceedings of the Select Committees
in later years. The up-shot is that Select Committee
tategorization/gradings for the year 1985 are relevant

N2
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only for the year 1985 and are liable to change in

later years in respect of officers who are not brought

on the Select List. It would not be appropriate therefore
to make available to the apnlicants the categorization/
gradation of officers other than those brought on the
Select List, in addition to the applicants themselves

in the present case.

14. These are the reasons for which we had passed
a short order in the following terms on 2.2,1990 :-

" For reasons to follow we direct that the

ACRs of applicants H.N,Srivastava, S.K.Sharma,
A.K.Misra and J.5.Agarwal for the years from
1980~81 to 1984-85, which have been produced
before us may be inspected by the applicant's
counsel, that the ACRs of B.B.Das, K.N.Dwivedi,
Daya Shanker Singh, O.P.Tripathi and P.N.Pathak
shall be produced before this Tribunal for the
perusal of the Tribunal but shall not be inspecte
by the counsel for the applicants, that a true
copy of the minutes of the meeting of the Select
Committee in which the impugned Select List was
prepar¥ed, alongwith Annexure-2 and only that
part ®f Annexure-I which contains the names of
the applicants and of the persons placed in the
Select List, Annexure-2 shall be submitted to
the Tribunal which also the applicant's counsel
will be at liberty to inspect. It is further
directed that the information collected by the
applicants from the above material shall not be
used by them for any purpose other than for the
purposes 0f these four cases. The case be listed
for further arguments at Allahabad on 13.2,1990
when the opposite parties shall produce the
material as indicated herein, =«

A B
MemPBer (A) Vice Chairman

RKM
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DATE OF DECISION

? e e - PETITIONER |
Sy S.C- Qﬂf@u\c% Advocate for the

Petltloner(s)

VERSUS |
\
m.’:,‘:“ 9) M“ﬂ Bf MESPOI\DEI\T

Advocate for the
. Respondent(s).

)/
CORAM.
The Hon’ble Mr. T wohes \QMMM frett, ve

" The Hon®ble Mr. e 'J @QWW""M 3Mb&((;é~>

1. Whether Reoorters of logal papers may be allowed ?%&,
- to see the Judgement ? ‘

s 2. To be referred to the Reporter or not ?

- 8. Whether their Lordships wish to see the fair 65’%
. copy of the J.dgement ?

. 4. Whether to be circuleted to other Benches ?
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B R ' %
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RESERVED

CEATRAL ADMINISTRATIVE TRIBUBAL, ALLARABAD
' LUCKKDY CIRCUIT BE NCH :
Rogistreation 0.A, Mo,74 of 1989(L}
Ho R, Srivasteve 'ﬁ.... Applicsat
Vorsus
Union of Indic & Others ,....  Respondents
Connocted with

Rogiotrotion 0.R, ['0,93 of 1989(L)

Shiv Kunar Shorne 600so fApplicont
Versuo
Union of Indic & Others ,.ce. Reopordants
Connoctod uith |
Regiotration 0.A, (9,92 of 1989 (L)
Jegdish Soren Agorwal ... Applicent
vgréus
Union of Irdia & Othears .,... Respondanto
Connoctod with ,
Rogistration 0.A, Ko,125 of 1989(L}

C.B, Rai Besee Applicant
Versua

Onion of India & Othors ,,,.. Respandento

Ron.Ar.Justico Kenloshuer Nath, ¥.C.
Hew, ‘BE, ‘K., Roman, Aombor (A)

(By Hon,Justico K, Nath, V,C,9

These four applicatiens under Section 19 of
the Administrative Tribunala Act, 1985 desoribed above
raise common quastion of lsu, The grievance censists
of non inclusion of the epplicants nemes in tho soloect

list datod 27.;12,85 for promotion to the IPS, The common
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prayer in all the casoce is to have the spplicants nameo
included in the disputed solect list; &n 0D.A. Mo, 125 of
1989 there is alse & further prayer to quash the entirs
gelect list, |

2 Shri Hgﬁ.&rieastava vas appointed as 8 Deputy
Supdt. of Police in the U,P, Police Service on 5,1571,
ﬁa wes confirmod in tho service and efter éccupying
different poats in U.P, Police Service, uaa-promotad,

as Joint S5.P. in July, 1983, On 1,712,864 he vas promoted
as Additionsl S.P, at Fonpuri, ‘ | |

3@ _ Shri S,K.Sharma was appointed as By.S.P; on
9:11;71, He wes promoted as Joint S.P. on 4,11,82 and

" sgain as Additional S,P, on 13;12.84 in a pay scals

equivalent to the scals of the senior post in the IPS,

éf_ Shri Jagdish Saran hgarual vas appointed as
Dy;S,P. on 26,2,57 and after having functionsd on
various poats in the U,P, Police Service uas appeintod
as Additional S,P, Nainital on 10,474, Thereaftor he
waa working on equivslent pest and his name ugﬁ inclgdod
in the IP3 aslect list for tho year 1981, 1983 end 1984,
Houever, he was not placed in the ecleot list of 1985,

5, Shri C.B,Rai wes appointed as Dy,S.P. om 1511571,
After having worked in various capacities in ﬂ.P; Polico
Sorvico ho uwss promoted inm December, 1984 aa hdditibnal

S.P,

65 A common grisvance of all the applicants is that

the Appointment by Promotion Regulations, 1955 required

I
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the officors of tho State Police Servico te be cotegorisod
into Pour caetegoriass namely Outatanrding?; 'Very Good *,
‘Good ! arr'ﬁnfitf but the respondonts 1 to 3 havo not

donme the categorisation in accordanca with the Rules,

Counters havo been filed on behalf of the U, P.5.C, and

the State Govt, and they have stated that the
categorisation has been done in eccordance ui%h the

Rulos, The applicents heve filed rejoinders.

Ts on behalf of the applicants' arguments have
been addroseed by Shri S.C,Budhuar and Shri R,A,Pandoy
and asaisted by . companionas on bshalf of respondent
No,2 Or, Dinesh Chandra has appeared ard on behalf of
respondents 3 and 4 Shri Anup Kumar has appaarcd, Ue

~ have heard the lesarned counsol for both the sidoo and

have carefully parused the materiel on the record,

g The contention of the learned counsel for tho
applicant is that eccording to the provisions ef the
IP5 (Promotion by Appointment) Regulatiens, 1955, the
categorization of fhe officers of the State Police
Service is to be done essentially by the departmental
officers and the Selection Committeo must follou that
categorization for the purposes of Regulatiens 5(5).
It is urged that as a matter of fact cstegorigation
has not been donc at all by the Departmental'nfficer
who recorded the ACR sither as a Reperting Dfficer eor
as @ Revieuwing Officer or aa Accepting Officer. In

this situation, the learncd coumssel for the applicant

‘says, the Selection Committeec has to make this

categorization but before doing so it must set out
norms on the basis ef which the categorization is to be

done; It is stated that ths Seloction Committes “//gﬁa
' 2
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did not frame any norms for the purpose and
tharefora'the entire categorization is erromeous, That
being so, the seloct list is said to be invalid, The
respondents ' case is that régalatleas had not required
categorization to be done by-the Departmental 0fficors,
It is said that instructions of the Govt, of U.,P. for
making cetegorization by the officers regarding tﬁe
R.CoR were issued only in 1984 and thersforo there was
no occasion of making any categorization during tho years
till the instructions in that ragafd were issued, It is
next said that the Regulations had net roguired the
Selection Committec to draft or frame any norms for
making catagorizatioa and that in the naturo of things
the assescment and greding of the officers for the
purpose of categorization has to be done enly on
individual case. for which formation of any sat neras
is not physically possible, It is urged that if the
appreciation of the ACRs by the Selection Committoc has
been mado im a fair and roasonable manmer without any
malafides, of which there is no allegation in the
petitions, the ecategorization done by the Sclection
Committec is not open te quastion, The learned counsocl
Por the applicants howover insists that in the abseﬁéa
of morms for categorization tho categorization is bound

to be arbitrary and therefore cannot be sustainod,

9, The relevant portione of the IPS (Appeintment
by Premétion) Regulations, 1955 src clauses 4 and § of
Regulations §; They rum' as follous g

®(4) The Selection Committes shall classify
the eligible officer as ’Uutstaadingf,'Very Good *?,
‘Goed * or °UnPit?, as tho case mey bs, on an
- ovor all relative assessment of their service
oW reoords,



RN

!

(5) The liot shall be prepared by including

the required numbez of nemes first from amongst
the officers finally classified as ‘Outstanding?,
then from amongst those similarly classified

ac ‘Yery Good® and thereafter from amongst

those similarly classified as'Good'and the

order of names intef se within each category
shall be in the order of their seniority im the
Stato Police Service®,

107 Clause 4 says in unmistakable terms that the
Selection Committbe shall elsssify the aligiblq

-officer, That should be the end of the story in so far

as the question of categorization by the Departmental
0fficers is concarned, Further theroc is no &eﬁiel by

the applicant of the assertions in the Counter on bshalf
of the State that the instructions of the State Gowvts,
regarding categorizatien of the officers wuhile making

the énnual Confidenticl Reports was done only by

G.0. No,36/1/1976/Karmik-2 dated 30,10, 86, Annexura-CA.2A,
Para 9 of this letter sets.oﬁt five gradings :--*Dutstandin
“Wery Good®, °Good®, °Fair® end °*Poor® and refeps to an
earlier letter of ;van No, dated 2803:84. According

to pera 20 of the Counter, the instructiesns rdgarding
grading are contained in the G,0, dated 30,10;86,
Annexure-CA.2A, It may be that in the 1984 G.0,
provicions for the gradings may have been mado but uc

do not have it bsfore us, In any case there -=¢an bg.

'ne doubt that when the Seloction Caﬁpitteo met on

2712185 and was to comsider the service records normally
upto 31,3785, because the A.C.R of 1985 could not be
completed till the date of the meeting, the Departmontal

officers were not bound to make any grading or

categorization by themselves, Even otheruiso tho
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gradinga if any done by tho Dopartmental 0fficers ceuld
not be binding upon the Selection Committes because the
paver and responaibility of cetegorization of the
eligible officers vested to the Selection Committes undor
Regulation 5(4), These Regulatidns wvere framed by

the Central Govt; any instructions to the contrary by

the State Govt, to its Dopartmental officers could not
supersede the powers and obligations of the Selection
Cormmittes under the Regulations,

11% The learned counsel for the applicants houever
referred to the deecision of the Hon'bls Supreme Court

in the case of R.S5, Das Vs, Union of India & Dthers 1987 SC
593 para 30 to contend that cétagorizatiea was to be done
by the Departmental Authorities, Uue do not find amy such
view in-the decision of the Hon'ble Supreme Court. In

any case the Suprame Court have not said that despite thé
clear provisions in Regulation 5(4) the Selection Committee
cannot make its oun cétsgorizatioh. 6f course, the
Seloction Committee has to take into account the
categot;zation mado by fhe Dopartmental 0fficers, but they
are not tied doun to that categorization; It will also

be appreciated that categorization by the Dapartmental
Officers is medo in differont years by different
aufhorities, But Selection Committee has to make only

one categorization in respect of each individual officer
on an appreciation of the over all record of the officer,
It folleus thsrefore that it is just not possible for

the Selection Committoe to follow the categorizaetion done
by the Dspartmental 0fficers, |

W
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1275 The learned counsel for the applicants then
urged that on the facts of these cases categorization
was not done by the Départmental 0fficers and therefors
in view of the decision of the Hyderabad Bench of this
Tribunal in the caso of K.V, Reddy Ys, Director General
and Inapector General of Police (1989) 2 SLR 230 it ues
necessary fer the Selaction Committee to indicate the
procedure and tho standard test adopted by them for the
purpose of making categorisation, The idea is, as also
emphasized by the learned counsel for the applicants,
that by adopting a procedure and standavxd arbitrariness
in categorization by the Selactién Committee can be
eliminated, uWhile the observation is not without
substanco, it cannot be ea%d'that if no standard
procedure or test hés besn iaid doun before making
categorization, the categorization done by the Sel.ction‘
Committee is not valid, 1In the Pirst place, there is
no specific provision in the Regulation itself that tho
Selection Committes must frame a ptbcedure and standard
test for categorization, U4We have perused tha A,C.Rs

of the applicants as also of some of fhe officers uho
have been brought en the select 113#[522 according te the
applicants, shouqu?:ve been so brougg;, on the_prayer
made by the appli;éata in pﬁrsuance of wvhich the
respordents have produced the ACRs under the orders

of this Tribunal, We find that in respact of different
years Reporting Authorities, tﬁa Revieuing Authorities
arnd the Accepting Authorities have recorded their vieus
in varying ways and usihg various expressions of all
kinds, This is true of each of the officers, 0.n facts ’

therefore the neture of the entries giéen by the

Departmental 0ffPicers to the various eligible officers
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are such that thoy cannot be strictly bound down to any
procedure or stardard teat for categorization. In.an attempt
to lay doun a procedure and adopt a atondard tost im tho
midst of this multifasious appraciation of the aervice rece:
of the eligible efficers by the Dopartmontel 0fficoers
from year to yaargi that can be ensurcd by tho Salectibn
Committoe is to gét in @ feir and just manmer without
malice in fact or in law, If thet stondard is satisfied
tho categorization carnot o struck down simply because
some stendanrd procedure or test fer categorization has
not beon laid Qoun as a procodont step for categorization,
The law does not expsct the impossible, It would havo
becn somowhat diftesent if the Regulations thomselves
said that before making categorigation the Selectien
Committoe must frame esome norms or standard test or
procedure for catogorization of the officer, In that
case‘a Selection Committoe ocould have to perform an
uphill task houwover difficult it may have beon;but then
the';;gelations havdng not provided for ﬁny such
requirement, it wes enough for the Seloction Committeo
to mako an over all relative assessment of the service
rdcord of the officer within the meaning of clause 4
of Requlation 5 in a fair anrd bonafide mannar,  Ue have
already agid that the applicants have not challenged ého
bonafido of the responrdents in catofiorising tho eligiblo

officers.

133 The learhad counsel for the applicants next
contend_ thst the broceadings of tha Selection Committeec
}QCCECéO do not indicate the puibsss. . or period of years
uhose records wero scrutinised by the Seloction Committoo

to make the clesscsification in accordsnce with Regulation

iﬁ/ §(4), It is true that the minutes, in this regard,



simply state that © the Committec examinad the records

of the officers (uhose names are included in the
Annexure-1), who filfilled the conditions of eligibility,
and assesaéd them as indicated agaimst their namaa?.

The counter of the U;Pos.C. also does not indigate

the number of years or the period for which the records
wvere examined; The contention of the‘ learncd cours el
for the respondents is that the Counittes ueut by tho
over all records. The contention of the learned

counsel for the épplicant is that neither the Committeo
nor the counter say so, IR para 7 (xviii) of H.N,
Srivastava'e application,'in para 21 of 5,K,Sharma's
application, in para 7(xix) of 3.S. Agarwal's application,
the stand taken is that generally SIyaars remarks of aﬁ
officer are taken into consideration at the time of
making promotions, Applicant C;B Rai has stated nothing
in thise regard, Broadly speaking, all the applicants
have stated that their service record was aluays
‘Dutstanding? or ®Excellent' and was better then ssversl
juniors who have been selected, ue haye therefore
scrutinised the ACRs of tha applicants and the

concerned officers uho have been selected, We must make
it clear that the Tribunel does not sit as a Selection
Committee; it 152¥or the Tribunal to make an over all
assessment and catagorization of the eligible officers,
All that this Tribunal has to see is whether there was
such material in the ACRs of the applicants and the
concenned officers as gouldf_yﬁi/ ‘reasonably parsuado
the Selection Committee to maks the categorization as

it did, ue notice the situation to be a8 follows e
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(1) Shri H,N,Srivastava Batween 1,4.80 and 3193.865,
remarks of'excellent psrformance ‘are recorded only

for the year 1980-81, For the year 1981-82 he has been
categorized as "Good ? by the Reporting Oéficer; the
Revieuwing Officer has mentioned his comduct to be
excellent but while he did not make cetegorizetion, he
mentioned the officer’s work to be basically sound,

The learndd counsel for the applicaqta says that the
expresaien Yexcellont cofduct? will supersede the’
categorizetion as 'Good' and should be treated as
.‘Outetanding'. We are unable to agree, The assessment
has to bs mede net mersly of conduct but of work and
conduct, The Reviewing Authority did mention that

the corduct uas excellentlbut so far as the uork is
concerned he simply mentioned that the work of the
officer was basically sound, The gradation therefore
kceuld not bs into the category . of f®Qutstanding?, Fer
the year 1982-83 he was given ‘Qutstanding!? remarks; but
for the yesr 1983-84 the remarks speak of only ‘good
parfbrmanca. For the year 1984.85 the romarks used the
expression of *Very Good performance?, but the Director
General only :ecorded that he was a useful officer which
remark unmistakably watered doun the remarks recorded

by the Reparting Authority, The substance of the service _
record therefir( is that out of five years, H.N.Srivesteva
uwas marked out as ‘Qutstanding? in 2, 'Good 'in 2 end
‘useful! in ane year, If the Selection Committee graded
h;m only as fGood', no paipable iilagality.can be salid
to have been comnitted by the Committes,

R
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In this conneétien the learnsd counsel for the
applicants has urged that the applicant hed uworked in
tuo different capecities during different times namely
Por seme time as Deputy Supdt, of Police and other times
as Supdt, of Police like all other officers., He says
that ths service record for the higher poet dasarves
to be given a higher weightage for same grading ao
compered with that on the lower post, Uo ses no
reason to agres to this contenticn, The learned
counsel for the applicants hes not been able to refér
to any decision on these linea, On the contrary the
gradation of an officer is made on the basis of the
best of his capacity on the particular pest on which he
worked for the time being, The cbject of categorization
is ﬁet merely to see what poets wore hold with what
distinction; it is also necesséry to see in addition as
to what was the performance of the officer on the

spacific post which he occupied for the time being,

Every officer is expscted to produce the best on the

post on which he is working for the time being, 1If ho
is graded as Good ! oﬁ one post the value of his
assessment as a whole for the particular year on that
particuler post would carry the same weight if for any
subssqaant year on a higher post also he was graded ap
‘Good' It would only show that the officer as a whole
during his certain tenure of his ua:&img vas giving an
output or parfermanco of a particular category; it is
immatorisl vhether the pest is a higher er o lower poet,
The Seloction Committee hes to ché%e not only a psrson
with the bast record but s person whe hes besen the bast

person throughout the serwice record, Uue are therefore
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unableo to accept the contention of the learnmed counsol
for the applicants that there should be aome weightage
for the remarks given for a higher-pest. He think that
ne pslpable unreasonableness or erbitrarineég in the
categorization of H,N, Srivastava by the Selection

Committee ié made oput,

(2) shri S,K.,Sharma 3 During the yeams 1980-81, 198182
and 1982-83 the remarks contained in his ACR described
him as 'Good! although no categorization has been dens,
For the year 1983-.84 the remarks not only described him

a8 ‘'Average’ but the D.,1.G, sven categorised him as an
officer of average calibro, The learned counsel for

the applicants says that during this period the

applicant $,K. Sharma was holding a dual charge., Besides
being Joint Supdt. of Polico he uas also holding a further
charge of part of the Establishment York at the
Intelligence Hars, The learncd couneelthrvthe applicents
says that since the officer was haldinchharges his
categorization as avdrage is'comparablei;ith ‘Good ! of

a single chargo office, uWe are afraid, ue cannot accept
this contention; indeed the learned counsel nanté to

take us into the forbiddon ground, We cannot mako
assessment, At the same time, it is noticeable that
according to the record,the applicant uas not holding the
full charge of the Establishment Work; the record only
ment ions that he held a part of the Establishment unré

in his chargo;

. In the year 1984-85 the'first part of the record
during five months from 30,7584 to 13.,12784 when tho

applicant was CO working as Joint Supdt, of Pelice the
()



remark>~ recorded is that he could not cops up with the
work and had to be shifted to the Hire whers his output
uas satisfactory, This plainly is too poor. During
the ramaining three months from 30;12:84 to 31.3:85
when he uas working as Additionel 5.P, Banda,the
Reporting Bfficer catégorised him as ‘Excellent'; the
Révieuing O0fficer did not disajrec with that assessment,
With only ome excellent and that too for a period of
threc months, and four 'Good?, one 'Bverage' and ons
net better than satisfactory for five months, we cannot
‘say that the Selection Committes acted arbitrarily

. or in an unreasonable manner in categorising

Shri S,K, Sharma as only 'Good?®,

| (3) shri 3.5, Agaruwals The remarks for the year
198081 described him only ss 'Satisfactory', in 1981-82
as 'Gocd!, 1In one months 'period Prom 1,482 to 2955582
in the year 1982.83 the remarks mentioned him as 'Good !
while in the remaining period of the year from &.8,82
£0.31:3:82 nothing specific is mentioned except that the
officar sas well behaved and experienced, The ehtriae

- for the year 1983.84 are in the same tehar s he Was
described as expsrienced, intelligent, spsed of
disposal satisfactory, relatioms good, having worked
hard, exerciscd proper supervision over the.investigationef
Nothing more is mentioned. For the ysar 1984-85 the
remarks described him as ‘Very Good* for the peried
from 1,4:84 to 9;1585,2?2: the remaining period from
10,185 to 31,3.85 theLiemarks spsok of him as being
'Good?!, The Selection Committee classified him an
unfit', Ue do not think that anything palpabl;"

illegal, per-vewse, arbitrary or unressonable is to be

'QKJ found in that assessmenty
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(4) Shri C,B, Rai ¢ The remarks regarding this efficer
for the Pirst part of the year 198081 spack of him as
being extremely good and those for the second part of
the year speak of his work being good, For‘the year
1981-82 the statements in the remarks mentioned him as

‘Ver.sood'. In the Pirst seven months of the year

' 1982-83 the remarks used .~ the expression 1Good ! in
‘i

different respects; for the later four months the

.officer is doscribed Jgonscisntious iNtelligent and hard
working without using a:; of tbosé usual qualifications,
for the year 1983-84 duringethe period gfto 29511?83 the
reporting officer spoke of the officer/being good whercas
the Reviauing'officen described him as t'Yery Goodf, in
the remaining part of the year he was described anl§

as a hard working, depandable officer, In the year ‘
1984-85 for the pasriod ending 13,1284 he wes described as

doaséientious, hard working aéd sincere, none of the

usual expressions like 'Good';'Excellent“,'ﬂutatanding' et
was made use of in the report, The remerks for the
remaining part of the year also do not contein any
remarkable features, Ia short the best uhich he achisved
was 'Very Good! in 1981-82 and 1983-84 but for the |
remaining period under consideration he Qas treated to be
only 'Good°-1n 198081 and 1982-83 and the rest of tho
record was essentially non committal, The Selsction
Committee classified him as 'Geod', We do not think that
any:pélpable error, irregularity or impropriasty or

arbitrariness can be found in that grading,

144 We may mention that in the case of 1,5.Agarwal,
emphasis uas%laid in para 7( vif) to the 'fact that the
applicants name was included in the select list of 1981,
1983 and 1984, The statement in para 12 of the counter
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is that the applicants' name was included in the lists
which becams effectivo from 12,11:81, from 29,3584 and
Prom 24,8285 but betwsen the first and the second lists
his name was not included in the list which became
operative from 31,7.82, There is no denial of this
cg@@gg@@y exclusion of the applicants! name from the
select list of the year 1982 in rejoinder para 9, The
result is that it is not as if the applicants name was
continuously includad in the select lists of 1981

till 1984; since it was not included in the select list
of 1982, It is.ab%iQWLL that every time the selesct list
is prepared, some new material in the service record

of the officers is to be considersd, . The Selection
Commit tee prepares the selact list fogfaarticular yaar
exercising its ounjudgenant in making:??catagofizatinn and

selection, It is well settded that the mers inclusion

- of a name of a parson in the select list creates no right,

It ie also not said, nor we are awars,that if" 2 person's
name is included in some previous ggiaet list, his non
inclusion in the subsequent list 1§La£plainad by reasong,
We do not think therefors that the ract of the applicant's
name being included in the select list of 1981, 1983 and
1984 brings any claim so far as the preparation of

select list of 1985 is concernad;

15, It was urged on behalf of the epplicant that
some of the persons who have bsen brought on the select
list in question were facing diséiplinezy-procaedings and
yet they were selocted and the fact of pandency of
disciplinary proceedings was not brought to the notice

of the Selaction Committee, Allegations in this regaré%
wers made in respect of Satish Chandra vadav, KoN.D.Duivat
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Bal Krishna Chaturvedi and Devendra Bshadur Rai in the
case of Shri H,N,Srivastava and C,B, Rai, Indeed, t;B.Rai
filed a chart of Anti Corruption enquiriss,Annexure~3

in his application and referred to the same in pars

4(34) and_pafa 4(35) of the applicatien, In para 21

of the counter it was stated that the position of the
enquirss as shoun against the officers is neither signed
nor verified by g&nsa‘ officer of the Anti Corruption
Organisation hence the respondents made no comment thereon
In para 16 of the iejoindar the applicants correctly urged
that the fact agd the position of enquiries was —

in the knowledge of respo@dents themselwves and it uas

for them to diseclose the contents of the enquiry and
vhether the recerds of onquiries were placed beforé

the Selection Committeo, There is no doubt that it vas
the duty of respondents 3 and 4 to furnish particulars

in respect of chart im Annexure-3 ahd therefore it may

be fairly said that é;ere is no specific denial of those
allegations, The appli&aats nevertheless filod a

detailed chart in Apnexure-RA1 alonguith thevrejoinder;
This chart contains the name of two B?ficers. We notics
that only in respect of five gf ' these officers namely

Bal Krishné Chaturvedi, K,N,D,Duivedi, Devendra Bahadur
Rai, Girish Nandan Singh and Om Prakash Tripathi enguiries
vere pending at the time when the Selection Cemhitteso met,
8al Krishna Chaturvedi's Anti Corruption Department
enquiry commencod by letter datod 19;9565. It vas hardly
three months bsfere the mseting of the Selection Committee
K;N.D;Duivadifs enquiry was instituted amd completed in

1978 and according to Annexure-RA1 he was recommended

a varning, The complaint against Desvendra Bahadur 5ingh
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for which enquiry was instituted on 6,7,80 concernad
misuse of suthority end according to Amnexure-RA1 the
enquiry vas completed and reports submittad on 7,10.76,
i,e, after the Selection Committee Meetihg, The enquiry
against 8hri Girish Nandan Singh and Om Prakash Tripathi
on allegations g¢ corruption commenced on 14.5.84 and
10,7:84 rospactively and they were still pending'déring
the Selection Committee Meeting, The particulars of

the enquiry against Satish Chandra Yadav are not
contained in Annexuro-RA1 but it is admitted in the
Solection Committee proceedings itself that disciplinary
proceed ings imstituted against him were pending, Itv
does not appear that the fact of the psndency of eﬁquiries
against the rest of the officers uvas brought to the
notice of the Selection Committee; but emphasis has besn
laid by the learmed counsel for the respondents on the
admitted fact that all those enquiries were still pending
and according to the submissions of the learned counsel

they were only in the preliminary stage,

167 We may point out that in para 3 of the
minutes of the Selection Committee Meeting two kinds

of officers are indicated, Thafe were tuo officers
including Satish Chandra Yadav in respsct of whom
disciplinary procesdings were mentioned as having been
instituted and still pending'and there were two other
officers including one of the applicants, J.5. Agrawal
in respect of uwhich the State Govt, has finally decided

to institute disciplinefy proceedings, It is not
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disputad that in the first instance complaints are
investigated; thet is knoum as the preliminary enquiry,
dhen 8 prima facie case is made cut in the preliminary
enquiry than the compatent authority has to take
decision whether regular departmental disciplinary

enquiry is to be instituted or not, uhen a decisien

is taken to institute a regular departmental enquiry

then discipliﬁary enquiry can be said te be contemplated
uhich.commences at the stage of issuing the chargeshest,
It appears that administratively the Govt, considers

the stage of taking decision to be adequate for the
purposes of treasting the case to have hreceedad to the
stage of a regular departmental disciplinary snquiry,
That iz how Satisp Chandra_Yadav appears to have been

at the steage of'dﬁc;plnary, enquiry and J.5,RAgarual
appears to have beegygt the stege of centemplated
disciplinary enquiry, The deecision of the Ebvt. of India
in these situations is set out in para 12 at page 36

of All India Services Mannual Part III corrected upto
148,84 and issued by the Dapartment of Personnel end
Training of the Govt, of India.v It is mentiorned that
aGcording to the existing practice memberslef the concernsd
service whose suitability for promotion is considered

by the Selection Committee and against whom disciplimary
proceedings are pending are included in the select list
subject to cléarance of enquiries pending against them,
It goes on to say that the State Govt., have been requested
that a list of officers against whom disciplinary

proceedings are pending CRCERETHRESE

and list oﬁhffiears in respect of whom it has besn finally
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decided to institute dieciplinary proceedings may
inveriably be given te the Chairman ef the Selection
Committee as in the preforma enclosed at the time of

the meeting of the Committes, A letter dsted 6,2/82

of the Department of Personnel and Administrative Reforms
ie cited, This decision of the Govt. of India indicatea
tuo situations, Firstly a list of all such officers
against uvhom either the proceedings are pending or final
decision to institute a disciplinary proceedings has been
taken is to be furnished and secondly the pandency of
such proceedings does not stand in the way of the

officer being considersd by the Selection Committee and
to be included in the sslect list; such selection is only
subject to clearance of the enquiries pending against him,
The decision speaks of only two types of cases (1) where
a disciplinsry proceading is panding,end (2) wherse zt hes
been finally decided to be instituted disciplinary
 proceedings, Prima Pacie the stage of investigation

is a third stage uhich_preceges both;nf these stages and
therefore apparently eases/’@re only investigations are
in hand need not be referred to the Selection Committee,
The matter of Selection Committee procesdings qua
disciplinary enquiries came up for consideration beéere

a Full Bench of this Tribunal at RMedras in the case of
K.Ch,Venkata Reddy and Others Usl;Union of India & Others

age /53
decided an 27 3 87 and publishedkin 9Full Bench Judgements

of Central Administrative Tribunal (1966-89)- by Bshri
Brothers, Paras 31,32 and 33 of the decision contain
significant eobsorvations of the Full Bench, itvwes
stated that in 0,M., dated 14,7,77 it had been decided by

the Govt., that sealed cover procedurs should be followed
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in thoso cases uwhare after investigation the evidence
collected irdicates prime Pacie case against the officer
concerned and not when the proliminary investigaticn
is psnding and no conclusion is reached about the prima
guilt of the officer as at that stage there is no ground
for treating the said officer as one whose conduct
is under investigation, The full Bench went on to say
that in the instructions in cases of officers against
whom a decision has been taken by the disciplinary
authority to initiate proceedings and those againgt uhﬁm
sanction for presecution is issued, cealed cover procedure
~is contemplated, but between the decision and the
actual initiation of proceedings therc may be e timé lag
‘which may not bs uniform and specific, It was further
said that to ensure uniformity end certainty the dato
ef initiation of the proceedings should be taken as the
basis for applying the sealed cover procedure and " it is
well established that the date of initiatioh}of proceedings
is the date when the charge memo is served gco-m
the officer and the chargesheet is filed before the Couft”,
It was also held that the sesled cover procedyre contempla-
ted that a person against whom disciplinary proceed ings
had been initiated and were panding may also be considered
for promotion and if he is found fit and selacted his
result shall be kept in a sealed cover to be opened and
actdéd upon after the completion of the saidbproeeadings;
The true position therefore is that sg long as the matter
is at the stage of investigation cognizance of the

proceedings is not to be taken by the Selection Committes;
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cognizance is to be taken and:papsrs have to be placed
by the State Gowt, before the Selection Committee énly
in those cases uwhere either a decision to institute
requler disciplinary proceedings has been taken or a
disciplinary proceeding has actually been instituted, and
even there the cases of the officers have te be
considered by the Selection Committee; enly results hawve
to be kept in a sealed cover, That was the legsal
position prevailing at the time when the Selection
Committee met on 27,12:;85, UWe may sey that even
subsequentlylgg? similar position prevailed in terms of
the Govt, of India, Department of Personnel & Training
0., No.22011 dated 12,1;88 mentioned at page 521 of
Suamy's Complete flannual ¥ On Establi&hment and
Adminietration for Central Govt, servamt® Second Edition,
The instruction is mentioned to be as follows 3=
®The departmental promotion commitﬁee shall
assess the suitability of the Govt, servants
coming within the purview of the circumstances
mentioned above alonguith other eligible
candidates without takfing into consideration
the disgiplinary case/criminal prosecution
pending or contemplated against them or where
the investigation is in progress,®
176 Annexure-RA1 is only a chart to the proceedings
before the Anti Corruption Organization which is
essentially concerned with preliminary investigation
it is not concerned with the holding of any departmental
disciplinary enqui:y. Apparently, therefore the
proceedings referred to therein concerned investigétions
and not disciplinary enquiries, It is also clear thst
in respect of Bel Krishna Chaturvedi, Devendra Bahadur Rai
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Girish Nandan Singh and Om Prakash Tripathi,the
.investigations vers still psnding when the Selectiocn
Committee met, There was no qusstion of furnishing
their papers to the Selection Committes, Only in
respact of K,N,D,Dwivedi sems warning had bsen
recommended by the Anti Corruption Qrganisation in

1978, We do not think that a warning awarded in 1978
wvas relevant for the purpose of the Selection Committee
which met in the yser 1985, We may refer in this
connection to an O;R. No.21 aated 16.5.71 of the
Department of Personnel of the Govt, of India and
mentioned at page 527 of Suamy's Compilation referred to
above uwhich shous that even a censure entry does not
stand in the way of an officer being considered. for
ﬁromotion. It appsars from the minutes of the Selsction
Committee that the cases of those officers agaiast whom
either the Govt, had taken a decision finally te
institote the disciplinary proceedings or against uhem
the disciplinary proceedings were actually instituted
and pending were placed before - the Selection Committee
and were considered by the Selection Committse, The
Committee also took care te say that the name of

Satish Chandra Yadav had been includad in the list
provisionally subject to clearance of the enguiries
pending, We do not think, in the facts and circumstances
of thése cases, that any infirmity attaches to the
proceedings of the Selection Committee only on the basis
of the so called disciplinary enguiries against some

of the officers who were placed in the select list,

183 It was lastly said that there were officers

like K,N,D.Duivedi and Satish Chandra Yadav who had besn
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superseded by his juniors for promotion as Additional
S.Ps in 1984 thle all the applicants 8,9, C.B.Rai had
been premoted in the year 1984, fha submission is that
the selection by the Committee has been unfair, In
complisnce of our order dated 2,2.90 on the application
of the applicants for the purpese after hsaring the
ceunsel for both the parties the respsndents have preduced
before us the ACRs of the concerned celected officers
namely Brij Bhushan Das, K,N,D,Duivedi, Daya Shanker
Singh, Om Prakash Tripathi, K,N,Pathak, Surendra Kumar
Saxena, Satish Chandra Yadav and Devendra Bahadur Rai,
All of them have been categerised by the Selecticn
Committee as 'Wery Goed®, Carefully bearing in mind the
limitation of this Tribunal in examining the service
records and categerisation of the eofficers en that

basis by the Selection Committee we have found the

pesition te be as stated hereaftor

1é.A, ~ For the year 1980;81, 198182, 1983.84 and
1984.85 Om Prakash Tripathi earned remarks which
described him as 'Qutstanding! or ' Excellent®, Only
for the year 1982-83 the remarks of thes Reperting
Authority described him as ' Very Good ' whereas
those of the Accepting Authority described him

partly as 'satisfactory' and partly as 'Goed?,

19 For the year 1981-82, 1983-84 and 1984-85 the
remarks described Devendrs Bahadur Rai to be 'Excellent!
or '"Dutstanding?!; For the year 1980-81 and 1982-83 the

remarks described him as 'Very Geod® officer,

20, For the year 1982-83, 1983-84 and 1984-85 the
remarks described the performance of Satish Chandra Yaday

to be 'Qutstanding?, For the year 1980-81 and 1981-82

%2/ the Repaorting Officer remerded remarks for the officer
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being 'Very Good' wheroas the Accepting Authority assessec
him as 'Good' for the year 1980-81 and ‘Excellant ! for
the year 1981-82,

21, For the year 1981-82, 1982-83 and 198485

the remarks given to Ke NoO,Duivedi described him as
‘Outstanding?, For the year 1980.81 the remarks | _
described him as 'Very Good'; for the year 1983.84 when
the officer worked as P,R,0, to the Director General

of Police the Reporting Authority recorded the officer's
performance to be'satisfactory!; there is no remark by
the Reviewing Authority as he has retired; there is no

remarks by the Accepting Authority,

225 For the year 1980.81, 1981-82, 1982-83 and
1984-85 Daya Shankar Singh was described with the remarks
to be an 'Qutstanding? officer, It is interesting that
for the peried from 1.4.80 to 3,11:;80 the Reporting
Quthority as well as the Reviewing Authority had recorded
the officer’s work to be 'Qutstanding® and behaviour to
be ‘exemplary'; the Accepting Authority vhile he recorded
that he agreed uiththét assessment observed that Daya
Shanker Singh wes a 'Good' officer, The remark of the
Accepting Authority is self inconsistent, 1If he agreed
with the remarks of the Reporting and Reviewing Authoritiec
there is no question of his héving been assessed only

as a.5Good' officer, For the year period from 3,11,00 to
31%3@81 the Commissionsr of the Diwiéion remarked
adversely on the basis of the non cordial relations with

the District Magistrate. The D.G.P. who is the Accept ing

‘Authority observed that &feen qonirovensy related to the

[
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election of 1981 and should not be - 2ttributed to the

year 1980-81, Inttha remarks from the year 1981.82,
upco
the first part |L 2B,11,81 carried the Commissioner'e

'advarse remarks aforesaid, but in the second part betuee:

4,12,81 and 31,12,82 he was remarked by the Reporting
Autharity to be a 'Yery Good! 6fficar which was improved
by the Reviewing Authority to be an ‘'tExcellant! officer,
We are clearly of the opinion that the Selection
Committee had enough relevant and pésitive materiel
before it to assess Daya Shanker Singh, K,N,D.Duivedi,
Satish Chandra Yadav, Devendoa Bahadur Rsl and Om Prakast

as 'Very Good' officers according to the category.

23? However in respect of Brij Bhushan Das,
Surendra Kumar Saxena and Prem Nath Pathak the
categorization by the Selection Committee igmores

relevant adverse material in those officers?® records,

24, Only for the year 1981.82 Brij Bhushan Das
was described in the remarks to have excelled in the
field work and office work to which the Reviewing

and Accepting Authorities agreed, For the year 1982483
the Reporting Authority again described his performance
to be 'Exﬁellent' but the Reviewing Authority reduced
it to his being a 'Good! field worker uhereas the
Accepting Autherity simply mentioned that he did-uailé
Obviously the gradiﬁg was reduced, For the yesr 1984-85
the Reporting Authority simply mentionsd that the
officer had done well as Principal of the B,P.C.: but
the Reviewing Autherity observed that supsrvi;ion.over



%ﬂ) the Accepting Authority agreed.

the acceunts was not goed and an embazzlement of

Rs ,50,000/~ was committed , The Reviewing Authority ‘
8s
went to observe that the officer shrugged the respensibilit
[N
the Acceptihg Autherity agreed with the vieus ef the

Reviewing Authority, The remarks were definitely

 adverse for the year 1984-85, For the year 1980-81

the remarks described him either as'satisfactory'or

good !,

25 only for the ysar 1984-85 Surendra Kumar
Saxena's werk and psrformance is spoken of by the
Reporting Autheority te be *Qutstanding'; but that uwas
doun-graded by the Reviewing Auther ity to be enly

'Good Y, For the year 1983.84 the Reviewing and the
Accepting Autherity considered the officer to be

‘Very Goed?, For the year 1980-81 all the authoritiess
described his work and cenduct to be 'satisfactory’. For
.tha year 1982-83 the work and conduct was described to be
'Good $, In 1981-82 the Reporting Authority has stated
the parformance of ths office® to be 'Good* but the
Ravieaing Authority recorded that the officer was careles:
and did not enjoy good raputatidn for haenesty, The
Accepting Authority howsver did not agres with thﬁs
assessment of the Revieuwing Authority; but nevertheless

described the officer te be only f'satisfactory!’,

26, ‘ Prem Nath Pathak was remarked by the Reperting
Abthority to be 'Dutstanding! only for the year 1981-82
with uhich the Revisuing Authority agreed, For the year
1982.83 the Reparting Autherities romerked him to be
‘Excellent! but the Reviewing Autherity reduced quality

of work and performance to be 'Very Geod' with which
For the ysear 1983-84
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the Reparting Authority described him to be 5Excellent'

but the Accepting Autherity only mentisned that he |
generally did well, That was a reductien in the grading,
In the year 1984-85 for first less than three months i.s,
from 1,4,B4 to 22;6;34 the Reporting Autheority remarked the
officer to be *Excellentt; there is no remark of ths
Revisuing or the'Accepting Authority, But fer the remainin
part of the year from 18.7.84 to 3153385 the Rébarting
Authority's remarks described him only as 'Good® with

which the Revieuwing Ad:hority'agreed\and the Accepting
Authority made an adverse remarks by saying that the
officer was ineffective, On a careful consideration of the
material on the recerd ue are of the opinion that tho
Selection Committee(which of course have not recorded any
norms or criteria for making the asssssment uhich we have
said by itself was not a mattér of fault) have no palpable
or relevant materiasl to assess Surendra Kumar Saxena,l

Brij Bhushan Das and Prem Nath Pathak te be 'Very Good!
officers, Their gradatien by the Selection Cemmittee canno’
be abheld to be fair, But even if we eliminate these

three officers ue do not find that the applicants can havs
any real benefit for themselves for ths purpeses of relisf
in this case, According to Annexure-1 in which the officert
in the field of eligibility have been set out in the order
ef their seniority and the Selection Committee have made
categarigation, Brij Bhushan Das, Prem Nath Pathak and

Surendra Kumar Saxena stand at S1,Nes 17, 18 and 33

respectively, Although J.,S.,Agarwal stands at S1,No,1 he

has been cerrectly graded as 'Unfit’, Shiv Kumar Sharms,
HoN.Srivastava and C.B.,Rai who have been graded ss 'Geod!

stand at S1,Nos. 29,32 and 40, The list centains five
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efficors uhe have been catagorlsed as 'Good ' and

are genier to Shiv Kumar Sharma, So even if the némaa

of Erij Bhushan Das, Prem Nath Pathak and Surendra Kbmar
Saxena are excludod from the select list the persons who
move up wowld be other then these whe are applicants

in this cess, In either view of the matter the applicants

cannot get any relief in this case,

27, These are all the peints uwhich have’baea raised
in these cases, _For reasons recorded above, all the
petitiens deserve to be and are dismissed, Parties -
shall bear their costs, Lot the A,C.Rs be returned

to the Department concerned,

gt G
P

Vice Chairman

Dated thqiw* . ., 19903
A5 Seplonsy
Q. .

RKM
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Before the Central Administrative Tribunal,
: Additional Bench,
B I‘M&
Applicatioano. 7 of 1989 C}Lf)

(U/S 19 of the Administrative Tribunals Act 1985)

District Azamgarh,

Betweens

H.N.Srivastava cae Applicant

Versus

Union ef India and others ..... ... Respondents.

1. Particulars of the Applicants

(1) Name ef the applicants H,N.Srivasgava.

(ii) Name of fathers L.P.Srivastava

(iii) Age of the applicant: W4+ years,

(iv) Designation and particulars
- of office: Commandant 20th. Battalion,

PeA.Co Azamgarh,
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(v) Office address: 20th Battalion, P.A.C. Azamgarh.,

(vi) Address for service of § og¢p Battalien,

. notlcess PeA.C., Azamgarh,

Y et

2/ Particulars of the regpondents:
(1) Name of the respondent

(ii) Name of father/husband

(iii) Age of the respondent

(iv) Designatien and particularss
of office

(v) 0Office address:

(vi) Address for service of notices:

I. Union ef India, through the Secretary,
Heme Affairs, New Delhi,

_II. The Union Public Service Commission, New
Delhi threugh its Chairman,

_III, The State of Uttar Pradesh through the
Secretary, Home Department, Civil Secretariat,

Lucknew.
(/ZV). The Birector General of Police, Uttar

Pradesh, Lucknow.

3. Particulars of the order against waich
application is made. The application is
against the following order:

The present application is made against

the non-inclusion of the name of the applicant

LW

A v
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in the select list of 1985 ks of Previncial
Police Service Officers for being prometed in the
cadre of Indian Police Service by promotion,which

is beihg acted upon in the year 1989

Iy Subjeect in briefs

The applicant is a member of the Uttar

Pradesh State Police Service and belongs to 1968
batch, On the basis of his seniority, suitability
and eligibility as also en the basis of outstending

record of service in the State Pelice Service

he is entitled to be considered for being premoted
in the Indian Police Service cadre in terms of the
Regulations known as the Indian Police Service
(4ppointment by Premotien) Regulatiens 1955 prier
te his juniors and em inferiors, The epposite
parties have prepared a select list fer the year
1985 iﬁ respect of the Officers of Uttar Pradesh
Provincizl Police Service for their elevation

iﬁ the Cadre of Indian Police Service and it has
been sent to the Uttar Pradesh Government fer
implementation. In this list the names of the
Officers ef Previncizl Civil Service from 1961

te 1970 have been included, but it dees net include
the name of the applicant though he belengs te

1968 batch and has eut-standing service recerd

at his credité
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5. Jurigdiction of the Tribungls

The gpplicant declares that the subject matter
of the erder z2gainst which he wants redressal is within

the jurysdictien of the Tribunale

6. Limitation;

The applicant further declares that the applicasmtien
is withih the limitatien prescribed in Sectien 21 ef
the Administrative Tribunals Act, 1985,

7. Facts of the Cases

The facts of the case are given belows

is That the applicant is an Officer of Provincial
Police Service, Uttar Pradesh and was directly recruited
by the U.P.Public Service Comnissicn, #1llahabad against
1968 batch. "

ii, That after his appointment in the Provincial
Pelice Service cadre of Uttar Pradesh he remained
pested in varieus districts ef Uttar Pradesh and

the details of his postings are given as under:
S1,Ne. Desgimation & place ef posting.  Peried.

1e Circle Officer City,Faizabad 1972 te 1974

26 Dy.Supdt.of Pelice,City,Allahabdd 1974 te 1976
3. Dy,Supdt.of Police,City,Agra 1976-1977

|
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4. Staff Officer

(Addl.I,G.Training) Lucknow. 1977-1978
5. Oy, &upqtd of Pollce,

Incharge, Uttar &ashi 1978=-1981
6o Senier Staff 0fficer,
P.A.C, Bqrs. Lucknow. 1981=-1283

t

7. Joint Supdt. of Folice/
Addl. Supdtd. of Police,

Mainpuri. 1983 to 1988
8e Commandant, 20th Battae _
lian’ P.A.Co, Azmgarh 1988 till dateo

i .

iii. That from the above narration it is evldent that
the apdpli:cant always he_ld very responsible posts in the
Police Department in very i.__mportant districts of Uttar-
Pradeshe. He has held charges of three Hi\iisior{al Hc}qrs.
as DS.P. City from 1972 to 1977 one after the other, a
uz}ique record achieved by any Police ofi:icer of state.
He has served as Staff 0fficer of in the State Training
Hdqrs. gnd PAC«qu_rs.

_ He has served as Joint S.P /Addle S.P ., Mainpuri, a
sensitive and @rime Prone Distt., for 4-3= years.

He has held charge of Distt. Uttar Kashi from 1978
to 1981, and hoiding charge of 20th. Bn., P.A.C., Azamgarh
on which semior scatd I.P.S. officers are posted. It was
on account of out.standing and excellent carger of the
appl.icant he was glven the posti:ngs of very hig_her )
responsibilities and always gave outstanding performancee.

ive That the applicant throughout his service career

has never been communicated any adverse material and he

b
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has reasons to_be{ieje §hat his character roll entries

-

have always been excellent and outstanding.

V.M kaQt the criteria for prgpr;ng the seleqt list of
the members of ‘the State Police Service for being
promoted in the Indian Police Service Cadre is lald down
in Regulation 5 of the Indian Police Se{vice(Appoigtment

by Promotion) Regulations 1955, which reads as under:

- -

5. Preparation of a list of Suitable officers: i
(1) ®ach Committee shall ordinarily mest at intervals
ngt excceding one year and prepare a list“of'such
mengers oi: the Sta‘l_;e Police Service as are ‘held ‘by
them to be suitable for promotion to tbejﬁe{vicet

The number of members of the State Police Service
ingludedwin the list shall not be more than twice

the number of substantive vacancies anticipated in

the course of the period of twelve months, commenc ing
from the date of pReparation of the list, in the posts
avallatle for them under rule 9 of the Recruitment
Rules, oralo per cent of the senior postsqshown
against items 1 and 2 of the cadre schedule of each

State or group of States, whichever is greater.,

(2) The Committee shall consider, for inclusion in
the said 1ist, the cases, of members of State Police
Service in order of seniority in the State Police
Serv{ce up to a number not less than five times the
numter referrgd to in subregulation (1):

Provided that, in computing the number for
inclusion ih the field of consideration, the number
of 0fficers referred to in sub-regulation(3) shall

be excluded:
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”Provided further tha? the Committeg shall not
consider the case of a member of the State Police
Service unless, on the first day of the January of
the year in which it méets, he is substantive in the
%tate Folice service and has completed no§ less than
eight years of continuous service ( whether officia~-
Eing or substantive ) in a post of Beputy Super intend
ent of Police or any other post included in the State
Police Service_which is deciared by theAStgte Govere
mment, with the prior concurrence of the Central
Government, as equivalent in & staus and responsibity

of that of a Deputy Superintsndent of Folice.

-

(4) The sékec@ion for inclusion in such list shall

be based on merit gnd suitabilit{ in all respsct:
_Provided that where the merits of two or more

officers are found to be equal, ssniority shall be

taken into account.

(5) The names of the officers included in thedlist )
shall be arranged in order of seniority in the state
Police servic?; i
Provided that any junior _aoff_icer who J.n the
opinion of the Committee is of exceptional merit and
suitability may be assigned a place in the list higher
than that of officers senior to him. ) o
(Q) The list so prepared be reviswed and revisesd every
aal. ] ) L o )
(7) If in th? process of selection, review on revision
it is proposed to supersede any member of the State
Po'ice Service, the Committee shall record its

reasons for the proposed supersession.
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Vi. That against the 17 vacancies In the State Police
Service, Uttar Pradesh a list of 34 persons was prepared
in respect of the year 1985 but the name of the applicant
has not been included in the sald list in gtoss violation
of the said Rule 5.

Vii, That the petitionsr was flully eiigible for the
inclusion of his name in the said seleet list in terms

of the sald Regulation 5.

Viii. That in the seiect list of 1985 which is going
to be implemented within a day or two, the names of
the batchmates of ths gpplicant i.e. of 1968 have been
included besides the Officers of subsequent batches of

1969 and 1970,

Ix.i Govt. 1s intending to promote all officers of 1985
select 1ist to I.P.S, Cadre against the provisions of
Para 5 (6) of Indian Police Service (Appointment by

promotion) regulation 1955 .,

X. That Sarva Sri A.K. Sinhg and N.R. Srivastup, who
are senior to the petitioner and belong to 1967 Fateh
were suspended in 1977 and they were subjdcted to digci-
pllnary proceedings. Sri R.I}, Tripathi of 1966 Bateh,

KN Do Dwivedl of 1970_E§tch, Satish yadav of 1970 Batch
ﬁggég_pqmeé are included in the select list were also
_;ﬁbjected to enguiries in 1985 when the select list was
prepared. Sri Satish yadav/ Sri K.N.D. Dwivedi were not
promoted as Addl. SpP. in 1984 along with other officers
of their Batch. Sri Satish yadav was adso not promoted in

Benior Scaie of State Folice Service along with hls

B at ma%o
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¥i. That against S8 /Sri R,D, Tripathi (1966 batchp,
A.K. Singh (1967 Batch), and B.K. Chaturvedi of(1968 Batch)
inquiry proceedings are still pending.

Sri D.B. Roy of 1969 batch and other Junior to
D.pB. Roy were reverted in April 1986 whereas petitioner
remained as Addl. S.,FP. in Manpuri.

X1i. That none of the officers Junior to petitioner

whose names find place in the select list were elevated to
the post of Joint S.,P./ Addl. Police Superintendent and ther
as Commandant which post is equlvalent to the post of
District Superintendent of Police earlier to the petitioner
The petitioner was elevated to the post of Joint S.P. in
1983, Addl. S.P. in 1984 and then as Commandant %6 of
\P:A.Q. in 1988 on th;.bassis of his outstanding service

e areelr.

Xiii) Petlitioner also crossed the efficiency bar in 1984

in the pay scale of Joint S.P. Vide Shasanadesh No. 3548/
Attah= PU. SE. = 1-26/1/26/74 Dted. 30-9-1985 .,

Xiv) &/3rl Satish yaday and K.N.D. Dwivedi whose names

are included in the select list were elevated to the post
of Addl. SpP. in year 1986 & Liecember 1987 respectively.
They were not promoted even to the post of S.P./ Commandant
of P.A.C., like the applicant.

XVe That while preparing the impugned seleet list due
weightage has not been given to the sergice record oé—the
petitioner and the character roll entries as per requirement
of the Regulation referred to above and officers having infe
erior record of service and many junior to the applicants
have -been included in the select list. _

Xvi) That in the preparation of the select éaies the
requirements of sub rules (%) (5 and (61_of Begulation 5,

reproduced above have altogether been over looked in an

arblitrary manner.
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 x§#f) That the annual remarks of the Police Officers

are recorded on ever all assessment ef werk and cenduct
during the year mmg and every officer is assigned ene
of the feollowing categery:

1. Outstanding,.
2. Very good
3. Good

k, Not fit.

xvi”) That at the time of promeotions generally five
years! remarks of an officer are taken into consideration.
If four out of the five,including the last remarks are
outsanding and he has no adverse report,‘the officer is
plgced in 'Outstanding' categery. Such ah of ficer becomes
senior to all those categorised as 'Very good' or 'ggood',
irrespective of his eriginal placement in thengradétieﬁ ’
list. Aﬁ of ficer @ﬁ whom three remarks out of five are
categarised as 'very good! and has ne adverse report,

is categorised as 'very good'. All officers categorised

as 'Very goed'! are placed immediately after those
categorised as 'eutstaﬁdihg'. Officers whe have at least
three good remarks are categorised as 'geed' provided
there is no adverse remark. Officers who are categarised
as Ygoed' are placed immediately below below the

junier most officer of !'very good! category. This criteris

has been follewed in the matter of fixing the said

categories in the matter of premetions,
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XiX. That the applicant was selected for his promotien

to the post of Joint Superintendent of Police in 1983,

Addl §.P. in 1984, and thereafter Posted Commandant, P.A.C.
prior to the éfficers Junior to him on the basis of his
being an= an officer of Outstanding category but while
making selection for the promotion in Indian Peolice Serviee
cadre he has altogether been ignored and officers of
inferier categories and even junior to the gpplicant have B
been included in it in gross violation of &rticles 14 and
16 of the Constitution.

XX. That the revision of the select list for 1985 has
also not been subsequently reviewed and revised in the

subsequent years as per requirement of Regulation 5 (6).

XXi. That as soon as the petitioner learnt about exclu=-
sion of hils name In the select list he immediately preﬁe-
rred a representation, a true copy of which is belng

filed as Annexure No. 1 to this gpplication.

XXii. That from the,fhcts, circumstances and reasons
stated above it becomes abvious that the applicant has
been subjected to high type of diserimination in the

Matter of Promotion 1nf§aca of his juniors and inferiors
also.

X¥iii) That in case all the existing vacancles

of 1985 are filled wp up from amoﬁgst thé select list

the applicant -evw- -
—‘m
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would be subjected te further litigatien for ne
fault of en his part and it would be expedient in
the interest of justice that this Hon'ble Tribunal
may be pleased to issue suitable directions to the
opposite parties te safeguard the legal claim

of premotien of the applicant in the cadre ef

Indian Pelice Service ahd te reserve one post in
this cadre for the petitioner and that the promotien
orders oh the basis of select list would be subject

to the decision of this application,

xxiV ~ That the applicant is filing the instant
application kefere this Hen'ble Tribunal on the

following amongst other:

GROUNDS ¢

i) Because in the matter of promotion the
applicant has been subjected te arbitrary and
discremihateny treatment and the fundamental rights
guaranteed to him under Articles 1k and 16 of the

Constitutien have been denied to him,

ii) Because due to imaction and arbitrary exercise
of powers by the autherities concerned the name of
the applicant has not been included in the select list

at the appropriate place,
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iii) Bécause non-inclusion of the namevef the
applicant in the impugned select list in face of

juniers and inferiers is arbitrary,illegal and

visits the petitioner with penal censequences.,

iv) Because the select list has net been
prepared strictly in accerdance with the criteria

as laid dewn in Regulation 5 reproduced abeve

v) Because in view ef the facts and circumstances
stated above the applicant is legally entitled for
the inclusion of his name in the impugned select

list fer his elegation in I.P.S. cadre.

8. Detailse of the remedies exhausteds

The applicaht declares that he has availed
of all the remedies available to him under the
relevaht service Rules. The copy ef the representatio:
preferred raising his griévance has been filed as

Annexures to this applicatien,

9. Matters net previeusly filed er pending with
any _other Court.

The applicant further declares that he had not
previeusly filed ahy applicatien,'writ petitien eor
suit regar_dihg the matter in respect of which this
application has been made, before any coeurt of law er
any ether authority er any ether Bench of the

Iribunal and ner any such applicati@n,writ petition
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or sult is pending before ahy of them,

10. Relief Soughts

(1) That the epposite parties may kihdly bé
directed to include the name of the applicaht

in the select list of 1985 for his pr@metion

in the cadre of efficers of Indian Police Service
frem the date the prometions in the said cadre

are made aﬁd his éame be placed in the said )
list oﬁ the basis of merit which may be determined

in accerdance with the previsions eof law.

"(ii) That the eppesite parties may kindly be
further comnanded to keep one post in the I.P.S.
cadre reserved which are te be filled up en the

basls of the impugned select list,

(1iii) That any other appropriate directien as
may be deemed just and proper may alse be issued

to the opposite parties.

v)
4

11, Interim order, if any, prayed for,

Pending final decisien en the application,
the applicant seeks issue of the follewing interim

order:

(a) That the eppesite parties may kindly be

directed to keep one pest in the I.P.S. cadre

reserved for the petitioner, which may be filled
up on the basis of the select listy
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12, In the event of application being sent by
Registered post, it may be stated whether the
applicant desiresite have eral hearing at the kime
admission stagé and if se, he shall attach a self
addressed Pest Card/Inland letter at which intimation
regarding the date of hearing could be séht to him:

13. Particulars of Bank Draft /Postal Orders in

respect of the Applicatibn Fee:
1. Name of the Bank on which drawn,

5. Demand Draft No.
or B
1, Number of Indian Pestal efder(s)

DO 227838
2. Name'ef the issuing Post Office’

e Cous AT Ao cfarrers

3. Date of issue of Postal Order{s)
LYL— TS -]
b, Post Office at which payable,

M}. List of enclosures:

1MW“WW 3% 3,

2.0...0.......‘00...

30...0000000000000000
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Verification

I, H.N.Srivé;stava aged about Wi years ‘san of
Sri I‘..P.SriVastava,, at present posted as Cemmandant,
20th Battalien, Azamgarh, do hereby Vverify'that the
contents of paras | /Y
teo are true te my persenal knewledge
and that Baras &  te > believed to be
trué en legal advice and that I have not supressed

any material fact,

W
Signature of the applicant.

Dated fﬁarcbgﬁ » 1989
Place: Lucknows

o wele
Q:EVL% gt
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BEFORE CENTRAL ADMINISTRATEVE TRIBUNAL g
CIRCUIT BENCH,LUCKEOW ?(\

. - .
(_Ly O«Ao NOo %‘74/8&1')

HNe Srivastava - Applicant
Versus

Union of India & others: - Opp .Parties

APPLICATION FOR CONDONATICN OF DELAY

IN FILING COUNTER AFFIDAVIT

The abovenamed respondent noe3 & 4 reSpectfully_

beg to state as under :-

That for the facts andl reasons srtat_ed in
the accompanying counter affidavit, the counter
affidavit could not be filed earlier and it is
respectfully prayed that the delay in filing
counter affidavit be condoned and the attached

counter affidavit may be tagken on record.

ﬂ Y\wﬁ? ,(&\ At g

Lucknow, dated: : ( ANOOP KUMAR)

_ Advocate
September 157 1989 Counsel for Respondents 3 & 4.
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’%} BEFORE CENTRAL ADMINISTRATIVE TRIBUNAL
{ CIRCUIT BENCH, LUCKNOW «

QeAe No.74/89 '

1989
AFFIRAVIT
by

HIGH COURT

- Applicant

Versus

Union of india & others -==  Opposite Parties

COUNTER AFFIDAVIT ON BEHALF OF OPPOSITE

PARTIES Noe 3 & 4 to THE CLAIM PETITION.

I,burga Shanker Misra aged about 27 years‘
son of Sri Madan Misra presently posted as Joint
Secretary, Home Department, Government of Uttar Pradesh
Lucknow, do0 hereby solamnly affirm and state on' oath

as under -

1. That the deponent is the Joint Secretary- Home
, 'as such is fully conver;sant with the facts of
| the case. The deponent has read the contents of
the Claim Petition of H.N.Srivastava (hereinafter
referred as claim petition) and after understanding
the same is filing this Counter Affidavit to

controvert the sameo

2¢ That the contents of paragraphs 1, 2 and 3 of
the claim petition need no comment being matters

on record.

3. That in reply to contents of paragraph 4 of the |

claim petition it is stated that the case of the
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petitioner was considered by the Selection Committee
which met on 27.12.85 for inclusion of his name in
the Select List alongwith other eligible State Police
Bervice Officers. The said Selection Committee did
not find the petitioner fit for inclusion in the
Select Liste. The contention of the petitioner that
he has outstanding service records holds no ground
because the service records of the petitioner were
assessed by the high level Selection Committee under
the Chairmmanship of a member of Union Public Service
Commission in accordance with the procedure laid down
in Regulation~ 5(4) of the I & .5. (Appointment by
Promotion) Regulations - 1955 (hereinafter referr=d
as Promotion Regulations) and he was assigned a
suitable 'grading' keepiag in view of his service
records as a wholece. In accordance with Promotion
Regulation 5(5) the Committee prepared a Select List
of 34 Officers, the size of which was determined in
accordance with Regulation 5(1) of the Promotion
Regulation - 1955 being the doublevof number of
substantive vacancies. The applicant was not
included in the list only because sufficient number
of officersw were available who were assigned a

better 'grading' than the applicant.

That the contents of paragraphs 5 and 6 of the

claim petition need no comment being matters on

recoxrd .

That the contents of paragraph 7(l1) of the claim

petition are matters on record hence need no comment.
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6+« That the contents of paragraph 7(ii) of the claim
petition are not disputed.

7+ That the contents of paragraph 7(iii) of the claim
petition are admitted to the extent that the
petitioner remained posted on various posts of
P& s5+ till 1988 and thereafter he was transferred
and posted as Commandant of 20th Bn. P s eCe, Azamgarh
in a purely temporarily arrangements The contention
made otherwise, if any, is denied being baseless
because every post of Police Department is important
and responsible by its own right and the postings

P are made in public interest.

8. That the contents of paragraph 7(iv) of the claim
petition are not admitted as stated. As far as
petitioner's contention of his character roll entries
being of excellent and outstanding nature is
concerned, it is stated that according to Regqulation

4 . 5(4) of the Promotion Regulations, the Selection

} Committee is required to classify the eligible
‘ \)‘officers as "outstanding"v, "very good", "good", or

] . . .
/Munfit" as the case may be on an overall relative

)
;/ assessment of their service records. According to

1,;/”

Regulation - 5(5) of the Promotion Requlations, the
list is required to be prepared by including the
required number of names first from amongst the
officers finally classified as "outstanding" then from
X/ amongs t those similarly classified as very good"®
and thereafter from amongst those similarly classified
as "good" and the order of the names inter-se-within
each category have to be in the order of their

seniority in the State Police Service. In this
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process the junior officers who are assigned higher
gradings may find a higher place in the rank in the
List, while the senior officers with lower gradings
may come down Oor even may not find a place in the

List.

9« That the contents of paragraph 7(v) of the claim

petition are not correct as stated. The Regulation 5

of I8+ (Appointment by Promotion) Regulations - 1955

which deals with the preparation of a 1list of suitable

officers as on 27-12-85 is as follows -

“**5. Preparation of a list of Suitable officers. -
~ (1) Each Committee shall ordinarily meet at intervals
not exceeding one year and prepare a list of such
members of the State Police Service as are held by
them to be suitable for promotion to the Service. The
number of members of the State Police Service included
in the list shall not be more than twice the number of
substantive vacancies anticipated in the course of the
period of twelve months ,commencing from the date of
preparation of the list, in the posts available for

them under rule 9 of the Recruitment Rules, or 50 per

cent of the senior posts shown against items 1 and 2

of thee cadre schedule of each State or group of

«

States, whichever is greater.

(2) The Committee shall consider for inclusion in
the said list, the cases of members of the State Police
i/ Service in the order of seniority in that service of

a number which is equal to three times the number
referred to in sub-regulation (1)

Provided that such restriction shall not apply in
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respect of a State where the total number of eligible
officers is less than three times the maximum permissi-
ble size of the select list and in such a case the

Committee shall consider all the eligible officers @

Provided further that in computing the number for
inclusion in the field of consideration, the number
of officers referrad to in sub-regulation (3) shall

be excluded

Provided also that the Committee shall not consider
the case of a member of the State Police Service
unless, on the first day of January of the year in
which it meets he is substantive in the State Police
Service and has completad not less than eight years
of continuous service (whether officiating or substan-
tive) in the post of Deputy Superintendent of Police
or in any other post or posts declared equivalent

thereto by the State Government :

Explanation ¢ The powers of the State Government
under the third proviso to this sub-regulation shall
be exercised in relation to the members of the State
Civil Service of a constituent State, by the Govern-
ment of that State.

(24) Notwithstanding anything contained in
sub-regulations (1) and (2), the list referred to in
sub-regulation (1) shall be prepared separately in
respect of each State Police Service. The number
of members of the State Police Service included in.
edch such part of the list shall not be more than
twice the number of substantive vacancies anticipated

in the course of the period of 12 months, comencing

L
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from the date of the preparation of the 1list in the
posts available for them under the rule 9 of the
Recruitment Rules or 5 pér cent of the senior posts
shown against items 1 of the Cadre in the schedule

to the Indian Police Service (Fixation of Cydre
Strength) Regulation, 1955 (hereinafter referred to
as the Cydre Schedule) under the Government of the
Constituent State concerned and the senior posts
shosm against item 2 of the Cydre Schedule notionally

reckoned against that State, whichever is greater.

Explanation ¢ The number of senior posts whose
against item 2 of the cadre schedule of the Joint
Cadre divided in the proportion of the number of
posts under the Government of each of the Constituent
States shown agalnst item 1 of the Cadre schedule
shall be notionally reckoned against each of the
Constituent States for the purpose of this sub-
regulation.”

(3) The Committee shall not consider the cases
of the Members of the State Police Service who have
attained the age of 54 years on the first day of

January of the year in which it meets i

Provided that a member of the State Police Service
whose name appears in the select list in force
immediately before the date of the meeting of the
Committee shall be considered for inclusion in the
fresh list, to be prepared by the Committee, even if
he has in the mean while attained the age of 52 years.

Provided further that a member of the State Police

Service who has attained the age of fiftyfour years
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on the first day of January of the year in which the
Committee meets shall be considered by the Comnittee,
if he was eligible for consideration on the first day
of January of the year or of any of the years imme-
diately preceding the year in which such meeting is
held but could not be considered as no meeting of the
Committee was held during such preceding year of

ye a’rs . ]

(4) The Selection Committee shall classify the
eligible officers as 'Outstanding, ‘very Good, 'Good’
or 'Unfit', as the case may be, on an overall relative

assessment of their service records.

(5) The 1list shall be prepared by including the
required number of names, first from amongst the
officers finally classified as ‘Outstanding, then
from amongst those similarly classified as 'Very
Good', and thereafter from amongst those similarly
classified as 'Good' and the order of names interfse
within each category shall be in the order of their

seniority in the State Police Service.

(6) The list so prepared shall be reviewed and

revised every year.*

For the above, the AIS manual Part III (Fifth
Edition) may kindly be referred to.

That in reply to contents of paragraph 7(vi) of

the claim petition it is stated that the applicant

was not included in the Select List of 1935 only beca-
use sufficient number of officers who were assigned

a higher grading than the applicant were available.
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& tions -~ 1955 and was duly sent to the Union Public

2l

11. That in reply to contents of paragraph 7(vii) of the
claim petition it is submitted that in view of the
facts stated in the preceeding paragraphs the name
of applicant could not be brought on the Select List.
It is also added that the applicant was assigned a
grading which could not enable him to be included

in the Select List.

12. That in reply to contents of paragraph 7(viii) of
the claim petition, it is submitted that since there
was no irreqularity in implementing the Select List
of 1985, it has already been implemented after its

approval by respondent No«2 i.e. Union Public Service

Commlssz.on as per ruleﬂxf-‘} tsm ﬁcesﬁ Oﬂﬂaﬂ.fdﬁc}”éi}’

A L Yod Dacks Qe sF )UN,_ v-a(d.naea
. "'Y\c\[/fmmfﬂn{s ‘cfuohmayt&%ﬁeau\e“*umdd 6 ks

13. That the apprehensions as stated in para 7(ix) of

\‘ the claim petition are baseless because preparation

) Of Select List of 1985 prepared on 27-12-85 by the

J,.)L-‘”[ﬁ ! Selection Committee is not against the provision of

.7 para 5(6) of IPS (appointment by Promotion) Regula-

Service Commission, New Delhi but the Union BPublic
Service Commission could not approve the same as the
Hon'ble High Court was pleased to stay the preparation
of the select in the writ petition filed by Basant
Singh & others (WJP« No. 1449/85; Basant Singh Versus
State of UL+ & others). The st2y order granted by

the Hon'ble High Court is as follows :-

" Issue Notice-.

Heard counsel for the parties. Meanwhile the
respondents are restrained from making any further
promotion to the post of Superintendent of Police

unless seniority list is prepared in accordance with

|
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the directions issued by the Services Tribunal and
further no select list for the IPS grade will be

prepared without finalisation of the seniority list.

Sd,c KONOSO
S5d e« RaSeDo
16 .1.86"
A true copy of the above stay order of Hon'ble

Annexure CA-1. High Court is annexed herewith as Annexure CA-l.

This writ petition cf Basant Singh & others versus
State of UL+ and others was ultimately clubbed with
the writ petition filed by Rana Randhir Singh and
others versus State of U.P. and others in the Hon'ble
Supreme Court and this petition of Rana Randhir Singh
was finally decided on 4.11.1988. A copy of the
judgnent of Hon'ble Supreme Court is annexed herewith

A&nnexure Che=2. as Annexure CA~2. &fter the decision & order of

Hon'ble Supreme Court in this petition the interim
stay orders passed by Hon'ble High Court in the writ
petition of Basant Singh ceased to exist and on 6.2-89aE
the: Union Public Service Commission approved the
Select List prepared on 27-12 85+« Thus from the

above it is quite clear that Regulation 5(6) Of I P .S«

(Appointment by Promotion) Regqulation - 1955 can not

AN e be said to be followed due to interim stay order of

the Hon'ble High Court in the writ petition of Basant
Sirngh. Hence the contention of the petitioner in the
paragraph under reply that prepération of Select

List of 1985 is against the provisions of para 5(6)

of I.P 5« (&ppointment by Promotion) Regulation - 1955

is baseless and incorrect. 7
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14. That in reply to contents of paragraphs 7(x) and
7(xi) of the claim petition it is submitted that the
Selection Committee which met on 27.12.85 had made
its recommendations after exhaustively scrutinising
the service records of all eligible officers, hence
allegations of the applicant against certain officers
being unfit for inclusion of their names in the select
list is misconceived and unfounded. It is further
stated that the select list was prepared in a&ccordance

with rules and regulations.

15. That the contents of paragraph 7(xii)} of the claim
= petition are baseless in view of the position explained
in preceding paragraph 7. It is further stated that
the applicant was posted as Commandant P A.C. as only

officiating capacity and not on promotion basis.

16. That the contents of paragraph 7(xiii} of the claim
petition are not disputed.

17. That the contents of paragraph 7(xiv) of the claim
petition are not admitted as stated. It is submitted
that the Select Committee under the Chaimanship of a

&// - member of UJP «S«Ce and consisting of Chief Secretary,

& U.P., Hame Secretary, Govt. of U«P.; Joint Secretary,

Govt. of India in Ministry of Home Affairs: D« . and

JIGaPe, UPe and the seniormost I G <P« holding cadre

post in the State of U.P. who are very senior officers

of Government of India and the State Government

peruse the records of all the eligible officers who
were considered for inclusion in the select list as

stated in para-7 and prepared the list as per rule.
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For this, promotion to an ex-cadre temporary post of
State Police Service in the special grade of Additional

S.P. 15 no criteria.

That in reply to contents of paragraph 7(xv) of the
claim petition it is stated that it is absolutely
incorrect to say that due weightage has not been given
to the service reccrd of the petitioner and Character
Roll entries as per requirement of the Regulations
referred to above. It is also incorrect to allege
that officers having inferior record of service and
many junior to the applicant have been included in

the select list. The Select Committee which met on
27-12-85 honestly adhered to the Regulations prescri-
bed in I P .5. (Appointment by Promotion) Regulations -
1955.

That the allegations made in paragraph 7(xvi) of the
claim petition are totally misconceived and vague.
The applicant has not specifically quoted a single
instance where requireménts of sub-rule (4)(5) and
(6) of Regulation 5 have not been adhered to by the

Select Committee.

That the contents of paragraph 7(xiv) which should

have been numbered as 7(xvii) are not accepted as

stated. The instructions of the State Govermment

in respect of writing the A+ «R e Of officers of the

State Government including State Police Service Officers

are contained in G.0. No. 36/1/1976-Karmik-2 dated
Aanriped as Arnroxunt-CA-2-A. A

30-10-86,{ According to these instructions they are
to be graded in one of the followlng categories on

the basi‘s of their overall work and conduct -
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(1) Outstanding
(2) Very good
(3) Good

(4) Fair

(5) Bad

21. That the cdntents of paragraph 7(xv) which should
have been numbered as 7(xviii) are not accepted as
stated. There is no such provision under rules
quoted in para-¢ above nor has the Government of
India, which is the rule making authority under the

AIS Act 1951, issued any such instructions as stated
in this paragraphe.

22. That the contents of paragraph 7 (xix) of the claim
petition are admitted to the extent that the
applicant was selected for his promotion to the post
of Jt. S.Pe in 1983 and Addl. S.P. in 1984. But it
is absolutely incdrrect to say that while making
selection for promotion in I .P .S« cadre he has
altogether been ignored and officers of inferior
categories have been included in the Select List in
gross violation of Article-14 and 16 of the Constitu-
tion. As already stated in preceeding paragraphs
Selection Committee considered the petitioner as well
as other eligible officers for including their names
in the list and made its recommendations only after
scrutinizing service records of each and every officer

according to the Regulations of I & 5. (Appointment

by Promotion) Regulations -~ 1955.

23. That with regard to contents of paragraph 7(xx) of

the claim petition it is submitted that the Hon'ble
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High Court of Judicature at Allahabad had passed an
order dated 16.1.86 in WeP. No. 1549 of 1985 filed
by Sri Basant Singh versus State of U.P. and others.
The Hon'ble Court had ordered that the respondents are
restrained for making any further promotions to the
post of Superintendent of Police or Additional S.P.
unless seniority list is prepared in accordance with
the directions issued by the Service Tribunal and
further no Select List for the I . «S. grade will be
prepared without finalisation of seniority list. The
copy of this order is annexed as Annexure CA~1l. The
aforesaid stay order of the High Court ceased to
exist only after decision in the case of Rana Randhir
Singh versus State of U.P. etces in which the Hon'kle
Supreme Court of India pronounced its final judgment
on 4.11.88. It is worth mentioning again that the
WP+ of Sri Basant Singh was tagged with the WeP. of

Rana Randhir Singh versus State of UL & Otherse.

In view of the orders of Hon'ble Supreme Court in X

the case of Rana Randhir Singh and others the list of
1985 which had already been sent to respondent No.2
i«we, UL S Lo for approval, wads approved by respon-

\\L - dent NOe2 On 6+2+89 and thereafter this Select List

7 |

e \

{/ .5 M\ \ therefore due to the aforesaid stay order in the

W ,9/b/l ‘)

) case of Sri Basant Singh the list prepared in 1985

came in force and was subsequently implemented. And

/r came in force for implementation only in 1989 and so
N L the question of its review in subsequent years after

1985 does not arisee.

24. That the contents of paragraph 7(xxi) of the claim

petition are admitted and it is further stated that
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before the answering respondents could consider it
to take any decision the petitioner filed this claim
petition before this Hon'ble Tribunal and ﬁhis way
he did not car¢ to exbaust departmental remedy |
available to him as per rules. Only on this ground

the claim petition is liable to be dismissed.

That the contents of paragraph 7(xxii) of the claim
petition are denied vehemently in view of the position
explained in preceeding paras and the apprehensions

of the applicant are totally unfounded and baseless.

That the contents of paragraph 7(xxdiii) of the claim
petition, it is submitted that all vacancies of 1985
have already been filled up and no injustice has been
caused to the applicant. It is further submitted that
one post in the promotion quota of I & .5. has been
kept unfilled in compliance of the Hon'ble Tribunal's
order dated 30~6-89.

That the contents of para 7(xxiv) are denied and
it is stated that the grounds taken therein are not
tenable in the eyes of law and the claim petition is

liable to be dismissed with costs.

That the contents of para 8 of the application are

not correct. The applicant moved his representation
to the answering respondent only on 13.3.89 and before
the answering respondent could take any decision on
it, the applicant moved this Hon'ble Tribunal . Thus

the applicant did not wait even for a month. /Ihis

way it is misleading to state that he has exh;usted all
the departmental remedy available to hi: )
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29 That the contents of paragraphy 9 of the claim

petition need no comment.

300 That the contents of para 10 of the claim petition
are denied and it is stated that the claimant is
not entitled to get any relief claimed in para under
reply and the claim petition is liable +to be
dismissed with cost.

1.:“7‘5‘! sNAY &

31. That the contents of paras 1i and 12 of the claim

t
tition need no carment.e.
pe N~ ADDITIO™NAL PLEAS

32. That the petitloner has challenged the select list

of 1985 in his main petition and apprehended that
his seniority in I.P«S. would be adversely effected
if he is posted on a non cadre post of I.P.§e0n the

basis of transfer order dated 23.4.89. The
petitioner's apprehensions are based on I«P<Ss
(Appointment by Pramotion) Regulations- 1955. as

has already been brought to the notice of Hon'ble
Tribunal through this respondent's short counter
affidavit dated 29-6-89, that Government of India
iees Respondent Noel have already amended these
Regulations of 1955 vide its notification Noe.14014/
40/88-a1S (1) dated 2747.88 mhotostat c0py}8f
which has already been filed,\annexed to théa short
counter affidavit. And since as submitted in edrlier
paragraphs that this select list came in force only
in 1989, the amended rule will be applicable for
determination of the seniority of the officers who
are on this select list and subsequently. After
camparing these, old and anended rules, the Hon'ble
Tribunal would find that it has became absolutely
unnecessary to hold a cadre post of I .P.8¢ to get
the benefit of offitiation on a cadra-post.

R .. 33e That during the discussions on the application for

interim relief it was claimed by the petitioner that
the posts of additional S«P. are cadre posts Of I P «Se
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It would be relevant to point out here that the posts
of Additional Superintendents of Police were created
in 1984 and as well as in 1986 to provide an officer

o W A
who can be second in command inméaﬂﬁa:agt

4}
State Police Service. The order of creation of these
| P W Ty o,b»\,\.ﬁcat,m. so Anreturt—CA-3A

-CA-3
AN E XURE POsts are annexed herewith as Annexure NO.CA=3 L for

E -34
ANNEXVRE-CAZHE the perusal of Hon'ble Tribunal . The orders woulad

themselves reveal that these posts of Xiditional
Superintendents of Police are State Police Service posts
and have been created on purely temporary basis. These
posts mxkm can not be compared to the posts of Additional
Superintendents of Police which were included earlier
in the cadre of Indian Police Service and later on
J decadred by the respondent Noe.l vide their notification
Noe11052/3/87 AIS (II)A dated 27-1-1988 annexed to this

Counter Affidavit, as Annexure NOoCA-4.These 11 posts of

Addit;l.onal S+P ¢ Of I «SeCadre have lnmzl; not been decadred
by the State Govermment as has been alleged by the
petitioner during the discussion but the Govermment of
India has decadred thesai posts after reviewing their

/*L W TAARA
N utility in theAmb&ael Cadre Review of 1986

340 That the petitioner and certain other officers of State
Police Services were appointed to the cadre posAts of
I+PeSe under Rule 9 Of I oP oS (Cadre) Rules, 1955 due
to paucity of cadre officers in the Sgate. Moreover,

as stated in earlier paragraph Noe. 32—- it is again

reiterated for the sake of emphasis that under the

\ anended I«P+Se (Regulation of Seniority) Rules, 18,
7 i ‘_’the officiation of the non-caire officers on cadre posts
519 I

o does not accrue them any claim for the determination




W&

-1Tw
of their seniori{:y in I+.P«Se when they are promoted to
I.P.Ss under rules after coming on the Select list. as SR
soon as cadre officers were available due to the approval

of the Select List of 1985, the petitioner had to be
reverted to the post of Additional S.P.. in the State

R e i S e e R

Police Service.

35« That on 30+6+89 the Hon'ble Tribunal was pleased to produce

before the court service records along with the summary
Oof annual confidential report of the petitioner and also
the proceedings of the Selection Committee of 1985 regarding
which it is submitted that the proceedings (summary of
annual confidential report) of the Selection Committee
may be produced by the respondent noe2 since the Select
Camittee is constitizted under the Chairmanship of
U.P ;S Co

36« That since personal records of the officers were not

available with the answering respondent and they were to be

sought and collected from the respondent 4 along with
their camments and the respondent no.4 had to collect it
from the district where the officer is posted, hence this
process took time and delayed the preparation of the

counter reply of the claim petition.

37« That the delay in filing counter affidavit is bonafide

and is liable to be condoned .

Lucknow, dated:
September ng 1989,
VERIFICATION

I, the abovenamed deponent do hereby verify that ‘»L-
l.// . the contents of this Counter affidavit from paras {15 26 28(e¢p
)

bwndeebsd f»d;,,j}zgsﬂ[ﬁ 6 ~

are true to my own knowledge on the basis
Of records and those of paras?’/8(bwdeful hohin), 30 €37 4
are believed by me to be trué’z oﬂpagt of it is false
and nothing material has been concealed: so help me God.

Lucknows A |
Dated: September’) g’ ,1989. DEPONEL
' I, Boead Kovwa, <€lerx os

}37 ‘7Q""?> et i

Jnd!

e R e e A e S




(i

do hereby declare that the person making fhis

affidavit and alleging himself to be sri .,

. . ? . }‘/
M Aeas is the same person who is

known to me from the perusal of record produced
before me in this case.
ﬂ \'\c.,\-'); \(\‘w‘ﬂaf*

Aq)

Solemnly affirmed before me on 2 5
the day of September 1989 at /' 30 }Aﬁ./pdno
who has been identified by the aforesaids.

I have satisfied myself by exaninimg'
the deponent that he has understood the

contents of this affidavit which has been
read over and explained by him. -

5.5 Age—d
SOVYS LUy wGan

OATH COM™ o

High Court, tu. - .. . CXNO%,

C“_‘e....:-lé . :’/.‘4.....,2..,5.7...9../ g ?




~4 UKL inE CENIRAL ADMINISTRATIVE TRIBUNAL
- CIRCUIT BENGH, LUCKNOW, la -
O.A.NO. 74 OF 1989 (L) & ‘
HoNoSRIVASTAVA«.eveuuuunan ous o APPLIGANT ™ |
ﬁ‘; » VERBUS
r UNION OF INDIA & OTHERSs.......RESPONDENTS l
t

N w.. . ANNEXURE-ca-|
* s, IN'THE, HIGH GOURT OF JUDICAYPRE AT ALLAHABAD
Iy R d ‘ . ' - . ' L. . .. .

e ) .: . “ fgs}; »‘13, o "j -3 :;f;;,,‘ : ' ‘ o . )\
;' R 4

7

AR i L . KN, Bingh,
Tyt The Hoble Mr. Justice- o~ pKells HRGh. ,
znd Hon’ble Mr, Jusgce_ ———T._luu -
. ;_'v‘;\"'i'.t.';f& - f?‘i‘w :;"",' A3 ..'f;"'f‘ T P . .

———— — Hriﬁof'—l——__ (154D ot ‘1985' —of 198
P , Order op the application of——— petitibnors, - - : -
. S RSP R "~ Inre: Distt.Allahabad, ’

e ot | +i% Bosant.Singh o/a Sri'Amir Singh Petitioner,
v . o o; 08 PTOUCNY pPOoRed a5 Asetts Commandant

R ‘ " .
o RV A '-5.'.-,,1 ",spo:i:alv Polico Féircg.ﬁoradabnd and »otheéBPellant,

/ »‘;f' . . "Dated Allahabad, me*";".l‘é“l 86

Yo yo o

SR T Y o oS - .
. .- .Statp. of U.P.thr_ough’ito socrotary _ResP(’.nd@t
- oo Hindotzy of Homo Lucknow. and otherg,

; U RS SR

: Ig8up notice. ' | N

¢ RERNE "gadard toungel for the partins,Moonwhilo tho -
P .. -Bospondents are restrained from making any further

i . ~premotion t the post of Superintendent of Police or
;- . Additional-Superintendent ef Police unless ssniority

LR . D 1ist is profared in acc?rdanc'e with the directiens

; .. . iosuod by tho Servicge Iribunol and further no

. poloct-lipgt fozr-Ohg I.P,S, Grodo will bo proporod
. -without finoligotien of theo scnio rity ligt, Sd/-K.N. S.

- ""‘M . ' « 80,
o SR A\ - l - - ’ '
T Ofticat © |
] G
bl

l,s[tp_é'[ Hr_2.7."84. SO:QDQ;Q- 0‘?27’ [ gé
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— BJ:.FORE THE CENTRAL ADMINISTRATIVE TRIBUNAL (\.20
. ¢ CIRCUIT BENCH, LUCKNOW. C\C\
p O.A.NO. 74 OF 1989 (L) v
T /:__ HoNoSRIVASTAVAceseeenresiioneses APPLICANT '
4 VERSUS

UNION OF INDI A & OTHERS........RESPONDENTS

ANNEXURE-caA-2 o

In THE UPREHB COURT Q9 AR

L WRIT PETITION Ko, 10409‘39? 1983
Rana Rangnir Singh §& Ors, o Petitlonetb
' | Versps . ) '
State of y,p, Ors, :; .;,. Respondents qr“/\;
| WITH U W ol Q NS
ALK VaEE BN

V-RIT PETI'.[IOA\ o5, 711, 1100 127(."7.3 Oof 15n¢

Raj1v karain Srlvastava & Ors etc,: Petitluners

Versus
State of u.p, ‘
s _ N | %«)g/)
| WIiTH v wa* o
e A &~
TdAhSFLR CASE NOS 23-25 OF 1;87 v

.Ra\hGAer'II FISRA .Jc
Tr———2=RA, Je

' . Writ -Pétitions No 71}
applications under Articile 32 of
direct recruits to the U, P Po; ¢

utgtt retition O, 1360°
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' I
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LY

Py
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/,(Tg\,BE WBLISHEY IN THE GAZETTE OF INDIA IN PuRT I SECTION 5(1)

! No.11052/3/67-415(11)-4
" @Governnent of Inlia :
Ministry of Fersonnel, Public Grievences & Pensions
" Depertuent of Pcrsonnel & Tredining -

[ -~
. -

3 o New Délhi. the 7-'7"Januery, 1568
‘ NOTIFICALTION .

' G eSeRNOuveseosessnssooln exercise of the powers conferrel by
eub-—secti:mSi) of Section 3 of 411 Indie Services hct, 1951
(61 of 1951), rcaC with sub-rule (1) anl the first proviso

‘to sub-rule {2) of Rule 4 of ‘the .ITS(Cadre) Rules, 1954, the
) Centrel Governnent, in consultetion with the Governte nt of

! Uttar Predesh hercby makes the following reguletions further

! to enend the Indian P3lice Service(Fixetion of Cedre Strength)

Reguletions, 1955, neuelys-—

1, - (1) These reguletions my.be' celled the Indirn rolice
| Service(Fixation of Cedre Strength) SeemsAsnendnent
Reguletions, 1985, . . -
. (2) ,Theg shall cone into force on the dete of their
A publicetion in the Officiel Gazette. .
In the Schelule to the Indien Police Service(Fixation: -
of Cadre Strength) Regulations, 1955 for the heading 'Utter
- Predesh' and the entries osccuring thereunler, the following
' shall be substituted, nenely:- o B .'
SO ‘UTTAR PRLDESH'

1. . Senior posts unler the Utter Predesh Governnent 203

CEaP=r-— g

Director General and m8pector Generel of Police 1
i/ ', “Director, Civil Defencc-oun-Cormendents Generel, "
/j}- g5 spector Qmera_l of rolice, CID, UP, Imcknow
' : ) rector,__\figilance, UP, Imcknow. . ‘

| Hone Guerds '
“fnepechor Generel of Police, PAC
/ s \
( tﬁﬂj ] - oar/
\ 2 W Ilnﬁsgctor Generel of Police, Kenpur/Gorekhpur/
c -

spector Generel of Police, Intelligence Deptt.

wh wd e Wb b

i

| ow/Bereilly/Meerut Zones . ) 5
4 N _ Inspector Generel of Police, Reilweys, UP, Incknow 1
“ﬁxspector Generel of Yolice, Technicel Services,
U.¥s Incknow . L -1
1

-Insbcct:»r%eneré'l;of l’oiic&,..i'ralning.UP, Iuc‘:lcnou}'- 7
| ‘- o .0-002/"_

T -

T Tt T T

- -



¥ : -2 =

Deputy Inspector Genéfél of rolice, 4dninistrction : 17
Deputy Inspector General of rolice, , 12

{ xlmspcctor Generel of Police & 4dlitional '
«kr ne pe. Police Treining College-I . 1,-/
-‘Ieputy Commmdcmt ‘General, Hone Gue rds ' 1
Dur:uty Inspector General of Police, Railmye . 2 v
Deputy Inepectot General of Police, Econonic’ /
Intelligence end Investigetion Wing, CID 1 v
Doguty Inspector General of Folice, Anti- Cormptian ] .
Deputy Inspector General of Police, PAC, Northem : ‘ /
Southern, Western and Bastern Sectars . 4
Deputy Inspector Generel of rolice, Special thuiries 1 /
Deputy Inspéctor General of Police, CID L .©  _ £:,) 3 v/
Deputy Inspector Generel of Police, Intelligence Deptt. 1./

_ _ ~ ’ : . ‘
Deputy Inspector Generel of Police, Headguerters = ‘l/
Deputy Inspector G‘eneral.of Police, PAC Healquerters 2 \/
Deputy Inspector General of Police, Kernik, Allehcbad - 1/
.Depo.ty Inspector Generel of ,Police, Training ’ ' j'\/
Police Trein lege-11 Morcdabdd o : /

ﬁ:g% i a} Pol § {

Be spgc oF éﬁ%’%ﬁ Yo %ne Arnea }"‘E‘Lﬁm ) 1‘/

Centre ’ Sitapur

JOinjL‘Director.' Vigile.nbe
Deputy Inspector General of Police, Special Crine end SCIB |
repuly ‘nspechor

e e e T ———— e

Ahssistant Inspoctor Genersl of Police

4ssistent Inspector General of Police, PAC
&1perintendents of Police 7/
Superintendent of Police, Headquerters

Superintendent of Police,(City), Kenpur, Tucknowhgres
&llehsdbed, Veren:si, Hecrut Bareilly, Gorakhpur, : Y /
Moradebed end t.ligarh - 10

Lssistend Inspector Generel of ¥olice, Treining _ ,
Supermtenamtﬂl;uine lntenigence@eptfc. S ,6‘\/

- . /// a3/
o . \2.,1»77 |

. _'\‘

{/
/

...n.\n\.u -.l"_nu



T TR w0t avsvms S —t o~ -

~

suporintenients of 2:lice, CIb

- N L d

j,permt'cne.&n of ¥ilicc, /Mti-Cormytion CIv, UE &
P

erintendent of Yolice, CID, 5IB, Co-uvpcretlve
w\ﬁerintenaent of Police, CID, SIB, Agriculmre
Superintenient of rolice, EOW, CID
. Superintcndent of Polioe, Vigilance Eetablishment
Superintendent of Police(Speoirl Inguiries)

Saperintgndent of Police, High Court, Allehabed

Superintendent of Police, Deilways, #llahedbad, Agre, .

.

Iuclmow. Gorakhpur, Moredebad & Jhensi ) 6~
Superintendent of Police, 1/C Rcsparch bec., IB, CID
U¥, Iucknoyw _ 1~
Counandent, P4C, Bettalions 29v"
Connendent, RIC, Chunar v
V‘Vioe-}’rincipel Police 'i.‘rrining College, Moredebad N
Coznendent, Heed Cunstable/CP Cou:'se, Police Trc.i_nfng C
School, Moradabad 1 v
Vice-Principel, Lrned Trainhzg Centre, Sit?pu_r v
Steff Officer to Connendant Generel, Hone Guarls i
sopitty Director, Civil Dcfonce 1
Vice-Principel, Police Treining College-II, Moredebad 1w
Bonnendent, Centrel Treining Institute, Hone Guards 1
Vice-Principel, Police Training College-II, Sitepur 1v
Superintendent of rolice, BCO Intelligence end '
Investigatian Wing(CcID) 2 v"
| 203
2, Centrel Deputation Reserve at 40% of 1 above 81
3. <« Posts to be filled by pronotion and eelection
wnier Rule 9 of the IrS(Recruitnent) Ries, 1954
: et 33-1/35 of 1 and 2 ebove 94
4. Posts to be filled by Direct Recruitnent .
(1 enl 2 ninus 3 ebove). _ 190
5. Deputetion Reserve et 22.%5% of 4 ebove 43
6. Leave Reserve et 5.62% of 4 above | 11
7. Junior Posts et 23.17% of 4 ebove | . 44
8. Trciniag Reserve et 11.91% of 4 ebove - 23
e Direct Kecruitnent Posts 3T
7 N Prouotion Posts 94
/ 55 dupe— Totel Luthorised Strength 405~
=571 - hzgag
' (K.B.L,SAXENA)

Desk Officer
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BEFORE THE CENTRAL AIMINISTRATIVE TRIBUN AL
ADDITIONAL. BENCH AT LUGKNOW “

Bt ol

. REJOINDER AFFIDAVIT  —
(to the. counter affidavit 4r respondent no,2)

IN

OoA,CASE NMBER T4 of 1989 (L)

- =

H.N .Srivastava e - Applicant/

Versus

—_—
Union of India ang others--------Respondents

AFFIDAVIT OF H.N.Srivastaya —
aged about 44 years Son of
Sri LoPoSrivastava, Presgenteg
péstéd as Supdt., of Police =
Vigilence, Faizabag

(deponent )
I, the deponent abovenameqd dc;

hereby solemnly affirm ang stat8 ag undersf———~

1, That the deponent ig the applicant
in the instant cage and as such he g fully
conversant with the facts of the case deposeq to

below, (__—
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- That the deponent has read the
contencs of paragraphs of the counter affidavit
filed by respondent no,2 ang as such has understood

thelr contents fully, %:

3. - That the contents of parags 1,2 and 3
of the counter affidavit do not call for any reply

for want of knowledge, P

4. That in re;;ly to the contents of para 4
of the counter affidavit, sae it 1s stated that the
applicant has referred the relevant regulations
in para under reply as applicable on the date wvhen
the said select 1ist in question was tobe prepared
The averments to the contrary contained in para

under reply are denied,
PLY : _

5, That the contents of para 5 of the

counter affidavit as stated are incorrect and denied
It is incorrect tosay that the seleat committee
prepared the seleet list in aceordance with the
procedure laid down in Begulation 5 of the Promotion
Regulation and the sefvice record was assessed by

the select committee in accordance with the procedure
laid down in Regulation 5(4) of the Promotion Regulatio
and he—uas assigmed grading accordingly. It 1is further
denied that the select committee determined the size,
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of the select 31st in aecordance with the regulation
5§1) of the Promotion Regulation inasmuchas on the
face of it the seleot 1list is short in size and the
select committee dellberately left the names of
the other suitable officers from being included in
the select 1ist without any reason in an arbitrary
and discriminatory msnner, For the siZe of the gelect
e 1ist being short the applicant has stated in
detall in the regoinder affidavit fileg earlier
in reply to the short counter affidavit of respongent
n0.3 and 4 wherein it has been categorically stateg
that after 25th May 1983 about 23 wmeancies occurred in
the promotion quota of IPS, At that time the applicant
did not possess the gradat:lon list of IPs officers

published by the Government itself in order to bring

canieg 4
out the preeised position of th%oli‘ortunately

e<swthe applicant has been able to lay his hands on the
A&Xm\oﬂ <
gradation list of 1980 and(ﬂuﬂ-her» various appointment

stze-eze. Which are being given in detailed herein

TR after.—A

L _ (a)That before 1985 the last cadre review
EW was done vide notification dated 27th Oct ,1980

whereby promotion quota was made to 182K,
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(b)That on 1 1,1980 as per gradation
list published by the Government showing the position
of ﬁ&?ie&sﬁfPs officers of U.PoCadre, '75! officers
were appointed in promotion quota of IPS working in
State of U.P..end ) true copy of the 1ist of the
above officers Is being filed herewith and marked ag

Annexurg-_R,g;l, to this affigavit °y

(c)That thereafter ag per Cadre revision
vide notification dated 27th Oet 1980 promotion quota
was Increased to 'S2!' fpom the existing '78' hence four
more vacancies occuri'ed in promotion quota leaving
at seven vacancies oBesides that on account of
retirement of ang death of variousg promotee officers
from 1,1.,1980 to 27,12,1986 *38! vacancies in al}

Occurred. Details of the above \;acancies are given

hereinafters ;y

Sl.no, Year Name Date of retiremer
N / Death
0_0 o [ [-] L4 [ [ o [ 3

1 N - ra
1- 1980 ° ‘Sri Manohay Chaturved! Retireg on
| 31.3,1980<_

2= " Sri Kameshwar Singh  Retireq on
. . . 30-6-1980,

3= " Sri M.C,Janhari Retired on
. , . 31.7-1980,_

4ee 1 Sri goKoChaturvedi Retired on
- - - 31‘801980""'

5= 1981 sri RoCoBhallg Retireqd on
o 28.2,1981

6= 0 Sri KoPGSrivastava oA
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8a M
Cw M
10- ®
11-
12- ®

13, 1982

14-
15
16-
17-
18-

19~ 1983

20~
21~
22-
23~
24-

25- 1984 Sri R.KMfsra

"

2]

n
"
n
n

"

\D\
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Sri LM.Tewart Retired on 31.5.1981°
Sri A:h;Zatdt Retired on 30,6,1981
Sri Harl'Singh Retireg on 31.7.1981
Sri H.C.Nigam Retired on 31.8,1981
Sri Iqbal Krighna Retired on 31.10.1981
Srl K.D,Sharma Retired on 300111981
Sri C.P.Natyar Retired on 30,92 1082
Sri RiD;Pandey  Retireg on 31.12.1982
Sri V&é&Gupta Retireg on 31.7.1282
Sri S.CMookheri1 Retireg on 28.2,1982
Sri K.B.Singha) Retired on 31,7,1082
Sri SM ,Chosh Retired on 30,9.1982
Sri K.P.Tewar Retired on 31°8,1983
Sri J.N;iwasthy Retired on 331,7,1083
Sri P.NMisra n

Srl V.B.Singh Retired on 31.5.1083
Sri B.N.Dhaon Retired on 31.7,1983
Sri O.P.Agnihotri Died in May 1083

Retireg on 30-€-1584

26- 1985 Sri Onkar Sharma Retired on 3004 ,1985

27~
28~
29~

31-
32-
33~

n
n

n

"

3¢ "

35- n

Sri J.S.Tingal Retireg on 31,1.1985

Sri Diwakar &Acharya Retired on 31671985

Sri Mahegh Singh Retired on 31.1,1985
30- 1986 Sri A.N.Kayl

Retired on 31.1.1986

Sri Rem La] "
Sri J.N,Tewary "
Sri S.B.Dubey n
Sri Z.U,2Ahmag
Sri K.D.Dixit

Retired on 28.2 1086

Retired on 3167.1986 a__
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36~ 1986 Sri P,M.Misra J Retired on 31.8,1986
37- " Sri AN,Tewari Retired on 30.114986
o - BP-Dubey SRR AP BT
(d) That hence t1l1 the end of the year
1983 there were 31 vacancies in promotion quota against
which till 19.12.1983 following '27 appointments were
made in IPS (Cadre) of U.P, from the State Police officers
A SloB0a Name Date of agpo;ntmegg in IPS
1-Sri HoPMisra . 26,3,1980 ¢
2-Srl Uma Shenker "
3-5ri K.B.Srivagtava "
4-3r1 M;P Dixit 3:10,1980 _~
5-Sri Virendra Kumar 6012,1980 _—
~ 6-Sri A.K.Pandey L
7-Sri Uma Shanker Bajpai "
‘§-sri 5.k Haame e
L .
|9=Sri UaC;Ghiniyal "
1¢:bri'U,s.Sr1vastava n
12-sr1 A:B:Shukla "
e , ;gfé;i L§4 ;Singh 11012;1982,,
R ' lBrSri Jagdish Chandra n
";‘i‘ ' o g I ~ 147571 R.B.Sriwsstava "
[T Sl iM 18-Sri P N ;Saxena "
| ‘7/ 1§-5T1 S.K.Tripathi L
| LBSri HR:Shukla "
Hw I?-Sri Giriraj Shah 22~ 111589~
c39~-Sr.‘l. KoN.Roy "
24571 BP.Gupta n
2)45ri Basdeo Lal "

23<5r1 S.K.A.Rizvi "
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£ .
28y 0ri S.N.Singh 19.12,1983 «
2455r1 GiDiSharma w o
n
26-Sri P.N;Dwivedi no
V/
2¢-sri R.S:Rana "
/

-

(e)That after 19.1201983 no further

appointments were made in promotion quota of IPS by
the respondénts, /(/

(f)That as stated in para under reply that
the select committee held its meeting on 27th Oct 01985
vhich was bound to take into consideration the existing
vacancies as well as the vacancyslikely to occur in the

next 12 months i.e, upto I?ec. 1986, L

(g)That as stated above upto the end of 1983
out of the existing 31 vacancies only '27' appointments

were made and four vacsmelies were existing in the eng

of 1983 A

(h)That further the Goverment vide notifi catior
00,6397/8-2~1100(137)/ 79 dated 23,11.1984 addeg three
post of Commandant in PAC &s permanent addition in IPS
cadre resulting in existing total number of vecancies of
Item no.l and 2 as per schedule dated 27th Oct .1980

24 —

increased from 246 to 363 oA true copy of the saiqd
notifivation dategd 220111984 is being filed as

Aonexure-RA2 to this affigavit . ——
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(1)That due to acdition of three posts
of Commandanbs in PAC Bn 39,40 and 41 the promot fon

quota got increased from 'sa¢ to '83' and one

vaceney occurredo{ _—

(i)That besides the above 14 vacancies
by bocrcur
occurred/ in The year 1984 to 1986 due to retirement
of the promotee officers making total numbe of
vacancy avallable to the gelect committee on 27th

Dec.1985 ag *19¢ A_—

-~

(k)That as per Regulation 5(1) of the
Appointment by PromotimRegulation/ the size of the
select list ought to have been twice the ndmber of
vacancies or 50 percent of item no.l and 2 which ever
1s greater, The siZe of the select 1ist confineg
to '34' makes it apparently short in gize without
there be:lng any reasons although para unger reply
clearly shows that the aprlicant was/l;?Ltaced -ande.r-k
in the grade of unfit but he coulé not be included
because of sufficient number of officers as per the
requisite size of the gelect list of higher grading
were avallable. Hence the exclusion of the applicent
was wholly arbitrary sng discriminatory, +

(1)That further assertion that grading
was done properly is incorrect and denieg inasmuchss
the service record of the applicant 1s far better than

the service record of the incumbents whose names haye

been included inthe seject Ligt oIt 1s true that 4 —
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Loases thls Hon'ble Court will not'sit as
appellate authority over the assessment of the select
committee but where the assessment of the select
committee is challenge on the ground of arhdtrariness}
This Hon'ble Tribunal hasg sufficient jurisdiction to
see asd to g0 through the Tecord to find out as to
whether the assessment mage by the select committee 1is

N patently arbitrary or not, No material has been brought
by the respondents in the counter affigavit showing that
the assessment was not arbitrary anqjiéiég;d assertions
have been made that the assessment was made in accordance
with the rules which 1g not atall sufficient to Trepel
the challenge made by the applicant on the ground of
arbitrariness.This Hon'ble TIrimnal jn the cage of

— 4.B.Shukla Vs, Union of India, éé Dorilal Pal vs, Railway
Board has observeg frequently that where a challenge is
made on the ground of ap bitrariness it is fort he
respondents to place sufficieat materia) before the court
to repel the challenge on the ground of arbitrariness

AT afhli capdon

and bald assertions denying the assertiogg is not atslj

o sufficient. Hon'tle Supreme court hag also expressed the

‘ 'T°<‘_ same view in the cage of Ramnna DoShetty Vs, Iaa 1

!T:YA f e and DoS.Nakara Vs, Union of which which the applicent

;?gigi; | ‘- cravé‘leave to place the Same before this Hon'ble Iribunal

J] at the time of hearing of the case, . -

(m)That 1t g stated that onthe basis of the
QNV select list of 1985 no 8ppointment can be mage inthe
year 1989 inasmuchas ag per Regulation 5(6) of the
Appointment by Promotiqn Regulation the sefect list is



=10=

bound tobe revieweg and revisegd every yeér. In
the circumstances the applicant ig entitled to be
conslidered and reviey as per his existing service
record ﬂl é:; years 1986-, 1987 § 1988 and 1989 sang
otherwise ng appointment without considering the
subsequent records of subsequent years can not be
made as it will defeat the purpose of the saig
Q" L
P regulation ,Every year hislseparate unitzhas tobe
- taken into consideration 8ccordingly and without preparin

the select 1list of the subsequent years no appointment
in IPs in_the year 1989 can be made from the select

list of 1985 atall, -

G ¢>)That the ontents of para 7 of th3
counter affidavit does not call for any reply, «

7= That in reply to the camtents of pars

8 of the counter affidevit 1t ig stated that the
e 1

reference made when judgment of Hon'ble Supreme court

1n Re3.Dass Vs, Union of India amd H.L,Deo Vs, U.B

Public 'Service Commission is wholly misconceiveq:

L
Jel
AL

R & in =smuchas in thoge cases the applicantg‘;;re seeking
//0/857 a direction from the Hon'ble court for 1nclus_10n
. 7 of their name inthe select 1ist as such .4 bare perusal
&1 of the judgment of Hon'ble Supreme court in R.S.Dag
Y 'Vse Union of India will clearly show that the prdceeding
of the select committee were not challenge on the ground

that assessment mage by the select comittee wag on acco%



of malic in law »and without application of mind,
Hon'ble Supreme court Was considering the validity
of the amendment mage in Regulation without dispensing

junior officers In preference to the senior state
Police officers.Hon'ble court clearly stateg that
recording of reasons wag not atall necessary in

the matter of promotion to be mage on the criterion

of merit alone. However while Hon'ble Supreme coyrt
denied any right to a government Servant to challenge
non selection on the g\gni‘.-e&of/Article 14 ang 16, ',kw
#ke—eeuat%ook precaution ang ca/rce/of observatiomg
that non selection must be 58;:;4 and in an object ive
manner. The observation of Hon'ble Mr.Justice K.N .Singh

-~ relying inthis respect are being quoted undger: .

"If eligible officers are considered on
merit 4a ebje any-ebjeection-mads in an
object ive manner no government servant
has any legal right to insist for
promotion nor any right 1is protecteg by
Article 14 ang 16 of the Const itution

- @ %(1 The above observation are also contained on page 4
P l("( of the counter arfigavit under reply, MOn'ble
' , A

o~ Yembar Justice Mookherji algo expressed his views
oe & 1S

. o]
in agreement to that,(aesé a separate concurrent Judgment

Siw obseved as followss o

"I would like to suggest to theﬁ,Govémment

ahd the aubhoritieg concerned that there should
-~



-1m

be some basis for categorisation of

the officers and sueh basis should be
object ive and not merely subjective evaiu
-akion and further more such basig

should be formulated in the form of
guideline, Objectivity in the subject ive
evaluation of the work of differency
off i cers would g0 along the way to
generate and feellng that Just ice hag
been done and unless members of
administratfiom feels that Justice has been
done to them the administration can not
become a effective weapon for social chang
usheringvsocial Justice," , —

8, That it is stated that ;f the character
roll entries of an officer are exceptionally googd
and outstanding and the others officers do not

have such entries and the selection committee hag

yet chosen to categorise the other officers inAhigher
grading then the agsessment made by the select
committee is patently arbitrary ang shows non
application of mind ang in any case o proper
categorisation./i-’

9 That the jurisdiction to select an
incumnbent arises from proper and correct categorisation

and if categorisation itself has not been done by

application of ming bhemee&aegﬁfgén the selection itself
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is vitiated and the impugned select list dis 1iable

tobe quashed. /(/

10= That the observations made in the ent ¢tes
of the applicant in the years whicha re material for
the purposes of select committee in the year 1985
are being mentioned as under: L~

(a) That for the year 1978-79 the applicant
while posted at Uttar Kashi some of the
relevant observations inthe entry are

" His work and conduct during few months

he was under me was found tobe very good."
The successor Dy.Inspector General of Police

has observed as follows./.;_;/«'

"I hold that he is a very good
officer." . —
The reviewing and éccepting authority

accepted the assessment of DIG Garhwal

Range, <

(b)That fathe year 1980-81 the applicant was
éaéegorised as Excellent .Some of the
observations are as under; S~ —
"The officer is young ,energetic
disciplieded and loyal .He 4e has
excellent administrative capacity.
dls knowledge of law ang rules and

regulations and quality of leader a
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regulations and qualit y of leader

- ship are very good, "{/

(c)That in the year 1981-82 while the
applicant was In PAC Headquarters some. of

the observations of ACR were as unders

"eso I £ind him tobe sincere
hard working officer His knowledge
of rules and office procedure is
very good and hev has ungrudgingly
worked beyond office hours to
dispose of heavy work in PAC Head
Quarterg,” o ”
Relevant extract of 1982-83 eatries at pac

~ : Headquarters are as under; P

"In some highest officer of out
standing ability and hig conduct was
exemplary .de 1s indeed a seeb .

asset to the department."_

. (d)That while the applicant joined at

o e Hainpuri for the year 1933-84 relevant exfyract

e k"“f” of ACR are as under e

e ﬁ %‘ “He has been a asset to the distt.
e “01 éolice in supervision of crime.de

1s very prompt in submitting Treport

hag/A_
He &8 very good control over hig
R\A/ subordinate ang hig capaeity to
extract work from them", _ —
In the circumstances the averments magde inpara under reply

are denfedoe .~



.-

,_.(»aa_ﬁf'?'t‘a': P
I ox .
worvpmadises A va o
&-«.)“ ¥ Cre om
.y . i
4.15 ull -
oS q’};vd oo

R MR
- .#-u't;ﬁv':r:’””

i 3 Coonaipty l g{

~ ¥

b,

N
11~ That. in reply to the contents of para 9

of the counter affijavit it is stated that the gelect
list as prepared in Dec.1985 by the select committee
1s wholly illegal,arbitrary and is liable tobe quashed,

£

12- That the contencg of para 10 of the
counter affidavit does not call for any replyy

13- That the contents of baragraphs 11 and 12
of the counter affidavit are gdenieg and the detailed
facts stated herein before and in vario s paras
including paras 7(22) and (23) of the application

are reiterated as correct,Z\/

14~ That the contents of para 13 of the
counter affidavit are denied.i__ __

15~ <hat the cmtents of para 14 of the
counter affijavit does not call for any reply

I, the deponent abovenamed do hereby
declare that the contents of paras|t\siy Yot ;4
-l
&, 1 bt

—_of this affigavit
are true to my personal knowledge and those of paras
- Z—

S .
) hgbﬂ/

are based onthe
~Z_

perusal of record and those of paras 7,

yf—\
are based on
legal agvice which all I believe tobe true ang

nothing material has been concealeg and no part of

it 1s false. So help me God, &\ &‘/
DEPONENT



declare that the person making this affidavit and
alleging himself tobe Sri H.N
pberson who is known to me from t

O s

VENSD ket Dovpres T

oSrivagtava is the same
he perusal of Tecord,
v]»]%5

Solemnly affirmeg before me onthe th

day of Oct,1989 at ady/pom who has been ident ifieg

by the aforesaiq. /m/

I have been satisfieg myself by
examining the deponent that he hag understood the
contents of this affigavit

which has-been reag

over and explained to him, / ’ _
: 8
ﬂ,§:x7/ lof 7

OATH CCMMISSION
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BIFORE CEIIRAZL aMIVISTRVIIVE TRIBUNTAL LUCKICY BHEHICH
AT EXURE-L
In
Rejoinder affidavit
In
O.he Mo, 74+ of 1989
L (kN'&
) Hedh Srivastavd - -« - = = = = = =« =« - = Applicent
Versus
Union of Indiaand others - - - - - - Op.parties
List of P romotee Cadre Officers as ocn 1.1.80
against Schedule Strength of 1978,
S1,8p. _Nane Ite of Birth
1« KJPo.Tivari 10.5.25
——— 2., GC.P. Nayyar 104942k
mTm—
0 Py 3. K.D. Shama 11.11.23
£A907 £RO
-*‘;ﬂmnb %,  R.D.Pande 1.12 .24
e
50 KOPOSI‘j—VaS taVa- 23 .2 .23
L _
cff:t:::i?l 6., E.C, Niganm 158423
7. Onkar Shamma 154427
R 8. J.l. Awasthi 2.,7.25
M
90 B.K. I‘iishm 26.6.26
10. Al Kaul 7.1.28




L

11,
12,
13,
1,
15
16,
17,

18,

20,

21,

22,

23,

24,
25,
26,
27
28,

294

304

31,
32"6‘
33,

34,

2

Js«3e« Tingal
D, Acharya

B.BeLeGupta
R.Co Bhalla
PN, MHishre
R;Pre Dubey

So CoMukherji

AcA.zaidd

' MsChaturvedi

Igbal Krishna
J.N, Tiwari
Ram saran

K.D, Dixit

Zs Ahmad

S, B, Dubey

AN, T iwari
HoKoChaturvedl
P..M; sri vastava_
Vir Prashat sSingh
Om Prakash

BoN o Sharma
M.C, Johri
Mahesh fingh

Harl Singh

G.1.27
18.7+27
1047425
342423

1 07'1025

20,7,28
18,2,24
24,6,23
1,322
20,10,23
1; 1,28
557529
17,728
202,28
51528
651128
21:8,22
16',‘,8,,_»28
1055,25
11,3430
15,9630
267422
1951,27

4,7,23



350
36,
37
38,
39,
40,

41,

42,
43,

44

45,

465

47,
48g

49,

50,
5 1"9:

52 o

53,

544

55,
56'
57,

58,

3o
K;E; singhal
VoN. 8ingh
M.C, Rawat
Go Ko shukla
Bhupendra Singh
Harish Kumar
Ram Lal
S;N} pPrasad
Lgprhatnagar
SoPeMishra
A@P§Sharma
KoPoRal
Ro B;Mishra
N;CoJoDhi
nggsaxena
B;K;Singh
BoN, Dhawan
KoPo Tripathi
b,K;Agarwal
KoN, Bhatt
Yogendra pal
PoP,Srivastava
Almad Hasan

0oPo Agnihotri

4,7.24
16,1,32
27,12,30
157,30
24,11.32
28,6,30
2,1.28
30,3432
3,11,31
1,132
1,10,32
1,2,31
30,8,32
31.12,31
24,9,32
25:1534
24,7625
30, 1533
765632
367633
5620632
1,11,32
251,34

6°'3° 36



59,

60,

61,

62,
63,
64,
65y
66,
67
68,
69,
70,
71,
724
73,

744

4.
A;Ng singh
R, SoNarain
R.C, Srivastava
Hori Lal
m%wwmm
TeK.Joshi
Ry B, 8ingh
Manpager pPandey
S}Ng Ghosh
Kameshwar singh
JoS, Bhandari
Sushil Kumar
VoNo ROy
Devendra Prasad
Sheoraj Singh

LeM, Tiwari

147430
22,4,.35
438,34
25.4,31
107,34
133436
5512,36
1065637
659424
15,6022
29,1230
1903,30
1,7.30
20,1230
10,1,30

15623
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Now

instant case ang ag such he is fully conversant with

BEFORE THE CENTRAL AIMINISTRATIVE TRIBUWAL
‘ ADDITIONAL BENCH AT LUCKNOW 4

REDOINDER AFFIDAVIT —
(TO the counter aiffidavit of respondents no.3,4)

IN

0,4,CASE NO, 74 of 1989 (L)

w

HolNZ STivastava —emmemmaciommooon ~==Applicant
Vs
Union of India and otherg-eemew -Respondent s

A

AFFIDAVIT of H.MN,.Srivastava
aged about 44 years Son of o
L.P.Srivastava Presently pogted

as Supdt. of Police Vigilence

Faizabad, «

(deponent)

I, the deponent abovenamed go

hereby solemnly affirm and state as under:‘4i\\

1~ That the deponent is applicant in the

.
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the facts of the cage deposed to below, 4
2= That the deponent hag read the contentg
of paragraphs of the counter affidavit filed on

behalf of respondents no.3 and 4 and has understood

their contents fullyo/L’/,

3 That the contents of pbaras 1,2 of the
counter affidavit do not call fop ay reply.,
4, That the contents of para 3 of the counter
affidavit as stated are patently incorrect and denied,
It is stated that the select committee ag per

norms of U.P.Public Service Commission used to
considered five years ACR of an officer for the
purposes of preparing the select list under regulat ions
of the IPS (Appointment by Prémotion)Begulations as

is clear from the circular dateg 13,12,1984 issued by
the Birector General of Pollce,U.P, A trye copy

of the said cireular is being filed as Annexure-Ral
to this affigavit, There.qge no guldeline ang

procedure for giving particular cat egory ;§.;;_;£ficer
when the select committee held 1ts weecting on 27,12,1985
and hence categorisation made of various officers

was patently arbittary and without application of mingd,
The ACRs of an officer which were out standing ang
excellent were given lower category than the ACRs

of other officers who do not possess ACRs of that

category, No material hag been blaced by the respondent s
<
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in theis counter affidavit(showing that they have

applied thelr mind in the matter of selection while
glving categorisation to the concerneg officers angd
bald allegationg made is wholly insufficient ang ean
not be taken into consideration ag proper reply to the
ohallenge mage by the applicant on the ground that
categorisat fon ang considerations mage by the select
committee itself wag wholly arbitrary and without
application of mind, The arbltrariness of the select
committee 1s apparent from the fact that the applicant'g
ACR were for better than the ACR of the officers who hav
been selected ang who do not Possess even comparable
ACR with the applicant'sg outstanding acr Which will

be clear from the f0116WIng factsos g

(a) That for the year 1978-79 the applicant
while posted at Uttar Kaghy some sf the
relevent observations inthe entry are that;
"His work and conduect during few monthg he wa:
ﬁnder me was found to be very goog, n

The successor Dy.lfispector General of Police

has observeq as fdllowsa:t::;,,fﬂ

. 8[/ "I hold that he 15 a very good
SR, //D/ - officer §-"—

The reviewing ang accepting aut hority
accepted the agsessment of Dy.Enspector

General of Police,Garhwal Range°_<<\\

(b)That in the year 1980-31 the applicant wag -
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(b)That in the year 1980-31 the applicant
was categorised ag excellent .Some of the

observations are as underzéL”/,

"The officer is young,enezgetie
disciplined and loyal,.He hag
excellent administrative capacity
His knowledge of law ang rules ang

- regulations ang Quality of leager
ship are very good.",

(¢)That in the year 1981 _-82 while the
apblicant Was in PAC HBadquarterg some of
the observations of ACR were as unders ,
"I £ind him tobe sincere harg work
-tng officer .Hig knowledge of
rules and office Procedure is very
g0ood and he hag ungrudgingly
worked beyond office hours to dispo
of the heavy work in Pac Headquarte:
| <
Relevant extract of 1982~-83 entries at PAC

Headquarters are as undertAL\‘

"In some highest officer of out
standing_ability and his conduect
wag exemplary,He ig indeed a aggetg

to the department ¢ -l
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(d)That while the applicant oineqd at
Mainpuri for the year 1983-84 relevant
extract of ACR are as under%

"He has been a assets to the pigtt,
police in supervision of erime e
is very prompt insuhnitting Treport
He hag Very good control over his
'Subordinate and his capacity to
extract work from t:hem.,'-"L

S In the circumstances the averments made in
para under reply are incorrect ang denled. The further
assertion that the select 1list wag prepa =4 twice the
number of substantive vacaney in accordance with
regulatlon 5(1) is also incorrect and denied inasmuchag
apparently the select 1ist prepareg ig short insize

as will be borne out from the following factss <

select committee was short in slZe and the select committee
deliberately left the names of the other suitable officers
from being inecluded in the select 11st without any r eagon

In an arbitrary ang discriminatory manner, For the sge‘g
of the sileot 1ist being short} the applicant has stateg

in detail in the rejoinder affidavit fileg earlier in —



- 7-

reply to the short counter affidavit of respondent
no.3 and 4 wherein it hag been stated that after
26th May 1983 about 23 vacanecies occurred in the
promotion quota of IPS. At that time the applicant
did not possess the gradation list of IPS officers
published by the Govt., itself in order to Iring out
the preciseq position of the vacanci®. Fortunately

oW,
the applicantlhas been able to lay his hands on the
gradation list of 1080 and £e@$heéé§;;;;us appointment

orders gradation made thereaftegr;abwing_naatﬂus—vaeaa-

-
and=<tbs—ofze-—seta, which are being given in detajilegd

hereinaftera«g//»

- N é—
(b) That before 1985 the €el last cadre
review was done vide notification gateg 27th Oct ,1980
whereby promotion quota was made to 1821/

(e)That on 1,1.1980 as per gradation
1ist published by the Govt, showing the position of
vwarkous IPS Officers of U.P.Cagre, 75t officers were
appointed in promotion quota of IPS working in State
of U.P. and a true ¢opy of the said list of the above
officers is being. filed as Annexure-RA2 to thic affidayig
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(d)That thereafter as per cadre revision
vide notification dated 27th Oct,1980 promotion quota
was increased to '82' from the existing 178!

hence four more vécaﬁcies occurred 1nprom6t15nq quota

leaving at seven vacancies, Besides that o accbunt of

retirement and death of various promotee officers from
N 1011980 to 27.12.1986 '38* vacancies in all occurred,

Detalls of the above vacancles are as under:&

/ﬁ/Sl o050 Year  Name Date of retirement

OO an®mo oo oo e _Death LAY

ol 0_6_325_3_;_0_ o_;éo;o_o__ ot 0_4_0_6_ oo
1-'1980 Sri Manohar Chaturvedi Retired on
31-3-1980
/-
T
2= " Sri Kameshwar Singh Retired on
} : 30-6-1980
AN
3= M Sri M.C.Jauhari Retired on
o 31-7-1980/
4e - M Sri Ho.K.Chaturvedi Retifed on
| . 31-8-1980
Stael 5- 1981  Sri R.CeBhalla Retired on
- . - 28-2-1081,
!~ t . sy o ?
* m,"'-\,\ G n Sri KoPoSr.’lVastava é’
Worg "~ . -
s oo 7m @ Sri LM,Tewari Retired on
s . 31.5.1981
§ o 8 "  Sri A.A.Zaigs Retired on
s 7/?(/ S 30-0-1981
’jzl’ Oma 0 Sri Hari Singh Retired on
31-7-1981 __
10~ 1 Sri H.CoNigam Retired on 33st
o August ls81
e 11~ " Sri Iqbal Krishna

Retire 31st
Oct . 169, 31st_
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13-~

14~

15,

16

17,

18~

19.

2l.
226

230

24,
25,

30~

3l=-

1981

G

8ri KoDoShama

1982 8ri C.P.Naiyar

"
1t
n

1]

1883

1

n
n

n
1984

1985

"

f

Sri Bosoéandey
Sri V;B.ﬁ.Gupta
Sri S;c;!;okherji
Sri KZB;S;nghal
Sri s .M ;Ghosh

Srl K.P.Tewari

Srl J.N.Awasthi

-

'Sri PN Misra

Sri V.B.Singh

Sri B.N.Dhaon

Sri O.P.Agnihotri
Sri R.KMisra

Sri Onkar Sharma

Sri J.S .Tingal

Srl Diwakar Acharya

Sril Mshesh Singh

1986 STi AN .Kaul

" Sri Rem Lal

Retired on 30th
Nov.1981 -~

Retired on 30th
Sept .1982 —

Retired on
31.12.1982 —

Retired on
317 01882 —

Retired on
28021982 ~

Retired on
31e7,1982

Retired on—
30=-5-1982

Retired on__
31.8,1983

Retireq on__
31.7,1983

Hoo—

Retired on
31651983

Retired on__
317.1983

Died“in.May 1983-

Retired on
30=G=84 -

Retired on
30-4=-1985 —

Retired on
31-1-1985 —

Retireg on
3l-7=1585 —

Retired on__
31-1-1985

Retired on :
31-1-1986

L] —



(e) That hence till

«10=
32~ 1986 Sri JoN . Tewari

Sri S.Do.Dubey

33 M
34- " Sri 2,U;Ammag
81‘1 KoDoDIXit

35- n

Tavey \'wq 5

36~ 1986 Sri PM Miges

37=- Ba&" sSri A NiTewari
Gy w R P-julg

Retired on
31=-1=1986 _

" e

ReRired on
28-2-1986 [/

Retired on

—

Retired on
31-8:1986 ~—

Retired on
30-11-1986~—

-~ *3\-‘(~GAL/

the end of the year 1983

there were 31 vacaneies in prometion quota against yhich

till 19-12-3983 following '27!
IPS Cadre of U

W

glono.  Name
1- Sri M,PMisra
2-Sri Uma Shanker
3-Sri K.B.Srivastava
4-8ri M,P.Dixit
5-5ri Virendra Kumar
6-5ri A.K.Pandey

7-Sri Umé*Shanker Bajpai

appointments were mage in
oPo fromthe étate Poli ce service.

Date of appointment in IFS

260341980 «_

3¢100,1980 o
6-12-1980 ——
11

n

-Sri S.K, héndra
Ar=lt
\8~Sri U.C.Ghildiyal
1 16=5r1 UeS.Srivastava
/ P
(r¥F= Sri AoBoShukla
~
:!.3-81'1 LiMoSingh
<
1:9-'3:-1 Jagdish Chendra
lgﬁri Ro.B.Srivastava

&
L

n
n
n

1l. ¥2.1982

[4] ‘ [
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Sri P.N.Saxena 11.1201982

V
1¢-Sri S.K:Tripathi noo—

/ . -
18-sri HeRoShu<la n
18871 Girraj Sheh 22-11-1983"
;@fgri K.N3Roy " _

"~
2§-sri BiP.Cupta noo—
2J-Sri Basdeo Lal w
2§Sr1 SeKodoRizvi W
23-5ri SN ;Singh 19,12,1983
24-5ri C.’?;Sharma ',’/
24.5r1 PiN;Dwivedt | n__
2@.Sri R:S;Rana o

(f)That after 19.,12.1983 no further appointments
were made in promotion quota of IPS by the respondentsA

(g)That as stateJ in para under reply that the
select committee held its meeting on 27th Oct,19085
whieh was bound to take into consideration the existing
vacancles as well as the vacaney likely to occur in the

next 12 months 1.e, upto Dec.1986 .- —

(h)That as stated above upto the end of 1983 out
of the existiné 31 vacancies, only *27! appointments were

made and four vacancies were existing inthe end of 1983,

(1)That further the Govt, vide notificationno,
6397/8-2-4.100(137&/ 2 /79 dated 23.11.1984 addeg three posts
of Commandant in PAC @s permanent addition in PES Cadre result!

Hw-ing in existing total number of vacancies of Item no,] andég\
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as per schedule dated 27th Oct,.1980 inecreaseq from 246
to 350, A true copy of the saig notification gateq

23¢11.1984 is being filed as Annexure~3 to this affiday

Z (j)That due to addition of three posts
of Commandant in PAC mn n0.39,40 and 41 the promotion
quota got increased from !'82! to 183' and one vacancy
occurred. ), — o |

(k)That besides the above 14 vacancies
kel Yo ceewy A—

occurred in the year 1984 to 1986 due to retirement

of the promotee officers making total number of

vécancy available to the select camnitiee on 27th Dec.

1985 as 119t A—

(1)That as per regulation 5(1) of the
Appointment by’Promotion Begulationyzge siie of the
select 1ist ought to have been twice the mimber of
vacancies or 50 percent of itenm no.l and 2 which ever
is greater, The size of the select list confineg to 34
makes it apparently short in size without there being
any reasons although para under reply clearly shows that
the applicant was not placed inthe grade of unfit but
he could not be included because of sufficient number
of officers as per the requisite size of the select
list of higher grading were available, Hence the
exclusion of the applicant wasg wholly arbitrary ang

discriminatory, < —
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G- That the ontents of paras 4,5 6 of the
counter affidavit do not call for any reply.4<~

and 8
7= That the contents of rara 7/of the
counter affidavit are denied. Deteiled facts haye
been stated above ang inthe various paras including
paras 7(3)f of the application which are reiterateg as
eorrect, More over detailed repby has been given in
reply to the mntents of para 3 of the counter affidavit
which may be berused here at algo,  —

8= That in reply to the contents of para g9

of the counter affidavit the Tespondents have quoteg
regulation 5 of IpPs by promotion regulation angd hence
being matter of record goes not call for any reply.

Q- That in reply to the contents of paeag 10
and 11 of the counter affidavit detaileg

reply has already been given in reply to the contentgs
of para 4 of the counter affidavit which may very
kindly be peruseg here also JFurther the contents of
pParas 6 and 7 of the application are reiterateqd ag
correct .The averments to the contrary contained in

para under reply are incorreft ang denied, “——
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10~ That the camtents of para 12 of the counter
affidavit ,as stateg are denlec.It is stateq that the
select ecmmiks 1ist of 1985 being patently 11legal

and bad and has no santity lnvthe eyes of law and dogs
not confer any right upon the officers whoge names are

included therein to claim any benefit on that basis,

1ll- That in reply to the contents of para 313
of the counter affidavit it is stated that the select 1list
of 1985 is illegal having been prepareg in arbitrary
and discriminatory manner and also in violation of regulatic
S of the IPS (Appointment by Promot ion)Regulation and

- v hence the same 1g 11ahle tobe quashed., Further in any case
the respondents are bound to prepare yearwise select 1ist
and in the year 1989 no appointment could be made from

the select list of 1985 unless ang until the service recorg

to prepare a valig and correct seniority list for the

purposes of making appointment in IPS in the year 1989%

12« That the dontents of pars 14 of the counter

affigavit are denfied, Detaileg end correct factg have
already been stateg :mdreply to the contents of para 4 of

the counter affidavit which may be perused here at also

HM/ The averments to the cmtrary are incorrect angd dented,.



I

' =15=
Further more the ctentg of paras 10 and 11 of the
application are reiterated as correct, Details of
various pProceedings pending against those offi cery whose
names have been included in the select list bg being
filed herewith and markeq as_Annexure-4 to this affidavit

<

13~ That the wntents of para 15 of the counter
affidavit are denied ang those of para 7(12) of the
application are reiterated as correct ., >

14-~ THat the contents of para 16 of the counter
affidavit does not call for any reply p—

15- That in reply to the contents of parag 17

and 18 of the counter affigavit it is stateq that while
giving dfficiat ing promotion on the post of Addl.Supit,

of Police which was in senlor scale of 7z S,the 3tate Zovk,
has? constituted a departmental selection committee which
considered all elizible Incumbent s including those offricers
who :;:1£:;ﬁ§ inecludegd inthezd%%gnt 1ist yet mosgt of the
officers who have not been included in the select list were
not found £it even for the purposes of adhoc promotion in
the year 1983- 19384 when the applicant was selected and wag
glven such promotion.The committee constituteg by the Govt .
f8r giving promotion to the post of Addl.Supgt, of Police
inthe year 1984 consists of Chief Secretary of U,p, Govt .
Home Secretary of U.P.Government ang the Director General
of Police , In that "selection sri S.C.Yadav, angd Srg

KollsDwivedi, were not atal] selected onthe basis of seryice _
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record itself and it ig strange enough that the
officers who were not found £1t even for adhoc
promotion in the year 1984 were foung tobe
meritorious enoughf to those officers who were
selacted in the year 1984 jmst inthe next year ang
this clearly shows that the select committee hasg
neither mage grading by application of mind nor

its selection is fair ang impartial and it hag
supported the applicant'g contention that the
select comnittee hag acted in arbitrary ang
discrimim:ory manner and the selection process

in its entirety is in violation of Article 14 and 16
of the Constitution oAfter publication of the select
list a Daily news paper Times of Ingia Lucknow

In 1its edition dated 3.5.1389 has also 1ssued
detailed article on the above select list and with
regard to the cax?_ character of various officers
who names have been includeg therein, a true copy

Q\mé)m m’bu\w ‘up . /av cg P@L v; um A
whereof is he ng led as Rox : 2

was not made aware of the full facts or the correch
details were not placed before it by the -

State goverament forp the reasons best known to hem
and in any case its action amounts to malic in lay
biased and malafide ang hence it vitiate the
entire selection.Further the contents of para 7(14)

and (15) of th application are reiterateg ag correct

16= - That the conten:s of para 19 of the counter

affidavit are denieg and those of para 7(16) of the -
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is hereby reiterateg ag correct 4—

17- That the contets of para 20 of the o® unter
affidavit are misconceived ang dezied in asmuchag the
Govt. order dateg 30.10.1986 fileg alongwith countep
affidavit under reply is wholly irrelevant for the
purposes of present cage ag the selection itself was
held on 27,12.1985 and hence even the orders issueg
from time to time before the saig date only are liable
tobe considereg for the purposes of instant case, Rven
assuning without admitting that the aforesaid Govt,
order hasg any relevance»fhe applicant ig advised to state
that in grading the which is coat rary to rezulation 5
- of iPS (Appointment by Promotion)Regulation Will be

arbitrary ang ultravires,/—

18- That the contents of para 21 of the countep
affidavit are incorrect ang denied, The clreular fssueg
by the Director General of Police which in tyrn referg
the policy of U.P, 15 ojeap on the subject which hag
been filed ag Annexure-RAl to this affidavit ang may

be perused .The avermnents to the contrary contained in

para under reply are denied,

19~ That the contentg of para 22 of the count er
affidavit are pnot admitted in view of detailed factg
stated herein before and in various ppras inciuding para

HN of the application whicha re reiterateq as correct, o
N
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20= That In reply to the contentg of para 23

of the petition it ig stated that the sel ect list of
1985 is wholly illegal ang arbitrary and is liable tobe
quashed .Ia any case it can not be given effect to in
the year 1989 inasmuchas unless and until select list
i1s revised ang reviéwed every year and has been Prepared
before the date of pub.ication on the basis of service
record as stands till date of publication of the select
list 1985 select 1ist can not be given effect to in
thé year 1989 and no appointment can be made on

the basis whereof, 4A___—

21~ That the contents of para 24 of the counter
affidavit are denied.it is stated that the respondent
were going to give effect to the select 1list wit hout
deciding the applicant representation ang therefore
the applicant having heard the saig intention of the
respondent has no alternative t to approach this
Hon'ble court for protection of his rights which also
prove tobe true from the snbsequent events whereby
after filing the present petition the State Govt
1ssued order of reversion of the applicant which has
been stayed by thigs Hon:ble Tribunal for protect ing

the interest ang righ8s of the answering Tespondent ..

22, That the contents of para 25 of the counter
affidavit are denied and thoge of para 7(22) of the
application is reiterateg as correct, C,—//



28 That the mntents of para 26 of the counter
affidavit is false ang denied.No order or appointm ent
to the best of the knowledge of the applicant have been
issued to the selectees of 1285 select 1ist making
their appointment in 1pPg £o sofar, o

and 28
24w That the contents of para 27/of the counter

aff idsvit are denieq Inview of the facts stateg herein
before and in various paras fof the application vhich

are relterated as correct, .

25 That the contents of para 29 of the counter
affidavit does not call for any reply, ’

26= That the conteats of Para 30 of the counter
affidavit are denieg inviewof the factg stated herein
before.)

27- That the contents of para 3B of the counter
affidavit does not call for any reply, Fan

O8w That the cmtents of para:=32 of the counter
affidavit are denied,It is stated that 1t ig settleqd
law that the rules applicable to a particular vacancy
when it exists will apply and the subsequent amengeg
rules will have no application to; those vacancies, The

matter wag discussed in detail before this Hon'ple court

when stay matter came up for cansiderat fon ang the,
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applicant crave leave to place the same before this
Hon'ble court at the time of arguments if necegsary
for”the purposes of main applicat ion However the

main application ig confined at present only to the
validity of the select 1ist and hence for the purposes

of validity df the select list of 1985 the question of
senlority as such is not relevant ang in any case it is
reiterated that the officers appointed on the vacancy
Occurred prior to amendment of the rubes in the year 1988
shall be entitled tobe governed by the ryles as exists

on the date of Occurrence of the vacaney.,
A

29w That the contentg of para 33 of the pounter
affldavit are denieq, Tt is stated that there can not be
any distinction of the tyo incumbents working on the post
of Addl.Supdt. of Polfce discharging fdentical duties
receiving identical pay scale for any reasons whatgoeyer
and the distinction drawn by the respondents ig patently
arbitrary and violative of Article 14 and 15 of the
Constitution ang in any case it is reiterateg that the
applicant is holding post of 44dl.Supdt. of Police as a
senlor post in IPS. , |

& reply to

30= -That/the contentg of para 34 of the petition
counter affidavit the assertion that the applicant ang
certain other_officers were appointed to IPs Officers
under rule 9 of Cadre Rules due to raucity of Cagre officeg
In the state oRest of the contents of para under repyy

are denied.z__
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31~ That in reply to the contents of para 35

of the munter afrigavit it 1s stated that the produc-
tion of proceeding of the select committee and the
service record before this coupt is material ang much
relevant for the proper adjudigation of the case which
willl clearlyshow ang will substantiate the eontention

A of The petitioner that the select held in 1985

was arbitrary ,unrair,discrimimtory and grading of the
various officers was not done in accordance with the

rezulations. A _—

3% That the contents of parag 36 ang 37
of the counter affidavit go not call for any reply PN

I, the deponent abveenamed go hereby declare
that the conten s of parag) b3 “LYQ%E 6 tolo A2biy,

&
\S Rty 1 N 1BRBY 08208 thts atridavit are e to

my personal knowledge and those of parasqd’ag)}'\?(?o%
\

T —
T v, /19 >are based on
| R the perusal of record ang those of parag \)/ 7,867&9\35/
23

4

—__%8re based on legal advice which all

I believe tobe trye and nothing material has been

concealed and no part of it is false S0 help me God./\

L

Deponent



VIarod jeyomy &22}”3»—@ Ly PDreeatt oL
1, &otoe Snse 50k £ €71 SUETIR e,
Ceugr pAmﬁ@m Cﬁ%ﬁ::&::f:::::g do hereby declare that ‘the
person making this aﬁ'idavit and alleging himself tobe Sri
Hod,Srivastava is the sSame person who is known to me from

the'per\a al of record, /— vﬁw_
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BERORE CENTRAL AIMINISTRATIVE TRIBUNAL LUCKNOW BENCH
ANNEU RE~ )
In
Rejoinder Affidavit
In

OoANo, 74 OF 1989

Versus

Union of Indla and others - - - - -Opp. Parties,

List of promotee Cadren Officers as on 1,1.80

against Schedule strength of 1978,

SiNo. _Name Date of birth
1. KoPo Tiwari 10,8,25

25 C.P.Nayyar 10,9.24

3 Ko Do Sharma 11,11,23

4y R, DsPande 1,12.24

5 K‘.P; Srivastava 23,2023

6, Ho, C. Nigam 15,8,23

7o Onkar Sharma 15,4427

8e JoN, awasthi 257,25

9,  ReKo Mishra | 26,6426

10, AoN, Kaul 7. 1,28



N

11,
12,
13,
14,
15,
16,
17,

18,

19 o

20,
21,
22,
23,

24,

2 5'9;

26,

274

28,
29,

30,

31;‘.-
32,

33¢

34,

2,
J.SeTingal
Do Aé harya
B, B, L, Gupta
R.C,Bhalla
PolloMishra
RoP. Dubey
SI. d,Mukher ji
BoA.Zaldl
M,Chaturvedi
Igbal Krishna
Jold, Tiwardi
Ram Saran
KoDo, Dixit
2o AAhmad
S?B o Dubey
A_;N‘c Tiwari
H;,K., Chaturvedi
P.M, Stivastave
Vir prashet Singh
Om Prakash
B.N, Sharma
M, CoJohrl
Mahesh Singh

Hari sSingh

\&

4,1,27
18,7,27
10,7425
362,23
1,725
20,7428
18,2:24
24,6,23
143422
20, 10,23
1.1,28
567029
17, 7.28
242,28
551328
6611,28
21,8,22
16,8428
10,5325
11,3,30
1549530
267,22
19,1427

4. 7,23
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35,
36,
37,
38,
39,
40,
41,
42,
43,
44,

45,

46,

47,
489'

49,

50,

51,

52,

53,
54,
554
564
57,

58,

3
K.B, Singhal
V;, N', singh
Mo 6; Ravat
GoK, Shukla

Bhupendra Ssingh

Harish Kumar

Ram Lal

SN, Prasad
L.P.Bhatnagar
S-oP; Mishra
AoPg Sharma
KoPo RR1

Ro Bv. Mishra
NoC, Joshi
3., sexena
B.Ko Singh
BoN; Dhawan
K.opc. Tripathi
I.‘)'OK_; Agarwal
K.N.Bhatt
Yogendra Pal
P,PoSrivastava
Almad Hasan

O.Po Agnihotri

V%\

457,24
16, 1532
27,12430
1,7,30
24,114,32
28,6,30
251,28
30,3032
3,11,31
1,1,32
1,10532
1,2,31
30,8,32
31,1231
24,9,32
25,1,34
2,7i25
30,1033
745532
357533
542,32
1511,32
2,1,34

643,36
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59,

60,

61,

62,
63,

64,

65,

66,
67,
68,
69,
70,
71,
724
73,

74,

Ao NQ
Ro So
R, Co
Hori
HoPo
ToKo

ReBo

4,

singh
Narain
Srivastava
Lal
Tripathi
Joshi

singh

Manager Pandey

SeNo

Ghosh

Kame shwar Singh

JOSQ

Bhandari

Sushil Kumar

VoNe

Roy

Devendra prasad

sheoraj singh

LoMo

T™wari

1,7530
22,4035
4,8,34
25,4,31
107,34
163,36
5,12:36
10,5,37
6.90.24
15,6%22
29,1230
19,3,30

1730

20,12,30

10, 1,30

15423
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CIRCUIT BENCH AT LUCKNCW, V‘

BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL,

O.A.NO., 74 OP 1989 (L)

H.N.SRIVASTAVA..QO.O....Q.......Q...Q.....APPLICmT
an
2
VBRSUS

UNION OF INDIA & OTHERSsessoecoocsssseoeees RESPONDENTS,

SUPPLEMENTARY COUNTER AFFIDAVIT TO THE

REJOINDER - AFFIDAVIT OF H N, SRIVASTAVA.

I, ZJ»L-NWM . ~ sfo Sri VQ/’MQ Nownd an

aged about 32 years, presently posted as Joint Secretary,
Home Department, Government of Uttar Pradesh, Lucknow do
solemly state on oath as under:-

1= That the deponent is presently posted as Joint Secretary,

Home Department, Government of Uttar Pradesh, Lucknow and as
such he is fully conversant with the facts of the case. The
deponent has read the contents of Rejoinder affidavit of

~

'

«Z \{
Sri H.N.Srivastava( hereinafter zmﬁﬂhé%ﬁ%ﬂx referred to as

R.A.) and.ggz;r fully understanding the same is filing this
Supplementary Counter Affidavit to controvert racts Slleged
i the same,

2~ That the contents of paragraphs- 1 to 3 of the Rejoinder
Affidavit need no comments.

3~ That the contents of paragraph-4 of the R.A. denying the
contents of paragraph-3 of the C.A. are denied and the
contents of paragraph-3 of the C.A. are again reiterated and
it is stated that in paragraph-4 of the R.A. the applicant
has referred to the Circular letter No. 1-343-70 dated

13-12-1984 issued by the then Director General of Police to

/ ) *
.
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all subordinate officers saying interalia that " generally
five years remarks of an officer are taken into account

while considering the officers for being brought on the Select
List of the IPS ". In this connection it is submitted that
preparation of Select List for IPS is g%ét;ned by I.P.S.
(Appointment by Promotion) Regulations-1955 framed by the
Union of India i.e., respondent No.l and no other rules or
order issued by any subordinate authority can be applicable
while preparing the Select List for IPS which is an All India
Service. The circular dated 13.12.1984 issued by the then
Director General of Police, U.P, can not have any effect or
over riding effect on the Statutory Rules framed by the Unfon
of India., The petitioner in the para under reply has quoted
certain A.C.R's which were never communicated or shown to

him, He should be directed to disclose his source of obtainin«

these ACRs, The contention made otherwise, if any,-is denied

being baseless and misconcieved.

4= That the contention made in paragraph-5 ¢f the R.A. is
e denied being incorrect, baseless and misconcieved and the
contents of paragraph-4 of the Counter Affidavit are
reiterated and it is stated that it is wrong to say that the
Select List prepared in- 1985 is short in size, It is further
statedrthat listrof persons promoted to IPS cadre and
vacancies given by %E? petitioner is incorrect. However a
list of 73 promotég‘IPS officers already promoted prior to
the meeting of Select Committee which met on 27.12,.85 is
annexed as ANNEXURE~SCA- I to this supplementary counter
affidavit. It is submitted that according to I.P.S.

(Appointment by Promotion) Regulations-1955, rule-5(1) the

)

-
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size of the Select List should be double the number of the
. s s . . . .
existing vacancies and the ﬁgbanc1es anticipated during the

coming twelve months in the promotion quota of IF8, It is

2 preomartin. offeens

added that at the relevant point of time as many as 73(were

N

already appointed by promotion against the promotion quota of
82 as shown in the ANNEXURE—SCS%§ thereby leaving 9 vacancies

besides 8 vacancies were anticipated during the course of next
12 months due to retirement of officers as given below, making
a total of 17 vacancies in the promotion quota on the basis of

which the Select list of 34 officers was prepared:-

S/Shri
1- A.N.Kautiﬁ}/ 1.2.86 Retirement
2- R.P.Dubey 1.1.86 -dOo= .
3= J.N.Tewari 1.1.86 ~do=-
4 Z.,U,Ahmad 1.2.86 -do-
S S.B.Dubey 1.2.86 = GO=-
6=  A.N.Tewari 1.12.86 ~dom
i | 7= P.M.Srivastava 1.9.86 =dOo=
A 8-~ Ram Lal 1.1.86 -do-

g

The petitioner u&%éx in the para under reply has further
stated that he has been able to lay his hands on the gradation
list of 1980. In this connection the answering deponent has
annexed a list of officers appointed in the promotion quota on
27.12.85 i.e., the date of meeting of the said Select List and
the same is reitearted. As regards the strength of promotion
guota it is stated that the same is fixed in accordance with

I.P.S.(Fixation of Cadre Strength) Regulations=1955. So far as
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the notification dated 23.11.84, copy annexed as ANNEXURE-III
to the R.A., is concerned the same was issued by the State
Government by which all the temporary posts in 39,40 and 41
Batalligﬁ?fé.A.C. were made permanent which does not mean an
automatic increase in the promotion quota. Any change in the
promotion quota can be made only.by the Triennial Review
Committee as provided in I.P.S.(Cadre) Rules=1954,

S5= That the contents of para-6 of the Rejoinder Affidavit
need no comments,

6= That with regard to contents of para-7 of the R.A. the
reply given in paras 7 & 8 of the Counter Affidavit are

reiterated.

7= That the contents of para=-8 of the Rejoinder Affidavit
need no reply.

8 That the contention made in para=-9 of the Rejoinder
Affidavit is denied and the paras-10 and 11 of the counter

affidavit are reiterated.

9= That the allegations made in para-10 of the Rejoinder
Affidavit are empﬁgtgcally denied being baseless and
misconcieved in view of what has been stated in foregoing
paras as also in the counter affidavit filed by the answering
respondents.,

7
10« That the contention made ok para=11 of the Rejoinder
Affidavit is denied being baseless in view of what has been
submitted in details in para=-13 of the counter affidavit
which are again reiterated.
11~ That with regard to contents of para=-12 of the Rejoinde
Affidavit, the reply given in paras above as also in the

counter affidavit filed by the answering respondents may be

eferred to.

=
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12~ That the contents of paragraph-13 of the Rejoinder
Affidavit are denied and those of para-15 of the counter
affidavit are reiterated.
13- That the contents of para-14 of the Rej_oinder Affidavit
are denied and those of para=- 162é;/;he counter affidavit are
reiterated.
14=  That the contents of para-15 of the Rejoinder Affidavit
as written are denied and it is stated that the posts
against which the petitioner was promoted as Addl. S.P. were
created in the scale of U.PaPolicefégrvice Cadre Vig;.G.O.
Th 2L
No, 5052/VIII-PS~-2~1984 dated 1.12.84 read with G.0.No., 5465/
VIII-PS=2-512(1)/85 dated 13.4.89 and not in the senior
scale of I.P.S. For rest of the contents aixégkx the reply
given in para=-17 and 18 of the counter affidavit are
reiterated. The allegations made in para under reply are
denied being baseless, It is further stated that no bias
or malafide has been alleged against any member of the
Selection Committee or against any person.
15« That the contents of para-l% of the Rejoinder Affidavii
are denied and that of para=19 of the counter affidavit are
reiterated. vdk/
16-~ That para=~17 off the Rejoinder affidavit are denied and
the contents of para=-20 of the counter affidavit are
reiterated. The provisions contained in Regulation 5(4) of
IPS(Appointment by Promotion) Regulations 1955 as produced
below may be referred to:-
Regulation 5(4):
" The Selection Committee shall classify the eligible

officers as "outstanding", "Very Good", "Good", or “Unfit",

i
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It is stated that the Select Committee itself made
classification of the eligible officers as outstanding, Very
Good,‘Good or Unfit. The contention made otherwise, if any,
is denied being baseless.

16-*h That the contents of paragraph-18 of the Rejoinder
Affidavit are denied being baseless and misconcieved in view
of what has been stated in paras above and the contents of
para-21 of the C.A. are again reiterated,

18;&//That the contents of para-19 of the Rejoinder Affidavit
are denied and thése of para-22 of counter affidavit are
reiterated.

137“k/fhat the allegations made in para- 20 of the Rejoinder
Affidavit are denied being baseless and misconcieved in view

of what has been stated in paras above.

&9-1 1/That the contents of para-21 of the Rejoinder Affidavit
are‘;enied and that of para-24 of counter affidavit are
reiterated,

2QfU%/&hat the contents of para-22 of the Rejoinder affidavit
A4 are denied and that of para-25 of the Counter Affidavit ére
reiterated,

2315{/That with regard to the contents of para=22 of Rejoinders
Affidavit are denied and that of para=-25 of the counter
affidavit are reiterated.

22- That with regard to the contents of para=-23 of the
Rejoinder affidavit it is stated that 29 select list officers
have since been appointed to I.P.S. The contention made
otherwise, if any, is denied being unfounded,

23~ That the contents of paragraph-24 of the Rejoinder
Affidavit are deﬁied and the contents of para 28 of the

counter affidavit are reiterated.

=
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24~ That the contents of para-25 of the rejoinder affidavit

need no comments,

20

25~ That the contents of para-26 od the Rejoinder affidavit
are denied and those of para-30 Of the counter affidavit are

reiterated.
203

"26- That the contents of para=-2% of the Rejoinder Affidavit
need no rel;ly. l

27- That the contents of para-28 of the Rejoinder Affidavit
are denied and the contents of para-32 of the C.A. are
reiterated and it is stated?s\/’-tﬁg appointment have been made
after 1988 ther%fore service rules of 1988 will apply. v
28~ That the contents of para-29 of the Re‘joinder Ai::zf:?davn.t
are not admitted in view of what has been stated in para-14 |
above and it is stated that selection was made on the basis
of overall relative assessment of the service records of the
xig':)‘ eligible candidates. The contents of para=33 of the
countler affidavit are again reiterated. . L/'

ZBZQ/That the contents of para-30 of the Rejoinder Affidavit
are denied and those of para-34 of the counter affidavit are
reiterated. |

30~ That the contents of para=-31 of the Rejoinder Affidavit
are emphgscically opposed and those of para-35 of the counter
affidavit are reiterated.

31~ That the contents of para-32 of the Rejoinder affidavit

do not call for any comment.,

On
LUCKNOW; ; I?Epom;g ,
DATED; 5’{ :5’ gs _ ' #ga3 wfa,

TG Qe ¢ it L



VERIFICATION

I, the abovenamed deponent do hereby verify that the
contents of this supplementary counter affidavit xé&‘from
paragraphs | & 2 %(F»#) to 3|

knowledge on the basis of the records and those of paras

are true to my own

> (519‘“4')"“_*~*——are believed to be true. No part of it

is false and nothing material has been concealed. So help

me God.
' O

LUCKNOW; DEFONENT

% Afeg meza )
“BATED : 87";/90 ( ff:vz )
BEREIT

2 Documnoar Mmm e}gﬁé%w)% =

do hereby declare that the person making tg}s affidavit and
alleging himself to be Sri IRwhit— oA is the

L
same person who is known to me from the pngéxzﬁk perusal of

record produced before me in this case. ! ?
e

$°3:90.
| kPhﬁM&KSR\VHTM&)

7;}/// LYK

emnly affirmed before me the day of

March, 1990 at a.m./p.m. who Pas been identified by the

e
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL

CIRCUIT BENCH AT LUCKNOW.
) ANNEXURE - SCA - ¥

0.A.NO. 74 OF ;1989 (L)

HoNoSRIVASTAVA.eereneedeecsossssonceanssass APPLICANT

VERSUS

UNION OF INDIA & OTHERSecesscscosscssssses RESPONDENTS pm L]

S1.Ho, Neme of IPS/SPS Date of

Date of appointment

Officer birth to I.P,S,
1. AN, Equl T7-1-28 11-1-68
2. R.P. Dube 20-7-28  2051-72
3. Jai Neth Tivari 1-1-28  14-4-T4
4, Rem Sgran ' 5-7-29 20-1-72
5. Z2,U.Ahmad 2-2-28 18-1-74
6. Shyam Babu Dube 5-1-28 18-1-74
7. Amar Nath Tewari 6.11.28 18<1-74
8. Pyare tiohan Srivgstve 16;-8-28. 16-1-74
9., Om Prakgsh 11-8-30 18-1-74.
10, B,N. Sharm, 15-9-30 18-1-74
11, Jodh Singh Bhgndari 29-12-30 22-5471
12, sushil Kumar 19-7-30 22-8=T1
13, Vijei Kath Singh, 16-1-32 22-u=T717
14, Vishnu Nargyan Roy 1-7=30 22-8~-717
15. Mahesh Chandra Rawat 27-12-30 22-8-77

16. Ghanshyam Krishn Shukla~1-7-30 22-8-71

17, Bhupendre Singh . 24-11-32

18, Devendry Praséd 20=12~30
19, Harish XKumar 28-6-30
20, Sheo Rej Singh 10-1-30
21, Ram Lel 2-1-28

22, Shyam Rath Prasad 30332
23, 1.P. Bhatnagar 31931

© 24, 8,P, Mishrg 1-1-32
25, anand Prgkash Sharms 1-10-32 .

26. Kailgsh Pati Rail 1-2-31
- 21, Ravi Bhushan Misrg 30-8-32
2g, K,C., Joshi 39212231

22-8-17
22-8-77
22-8=77
22-8-T7
22-8-T77
22-8-T77
22-8-7¢
22-8-77
22-8~T1
22-g-71
5-4 (8
54 ~(§



_ 32 g
29. Jag Mohan Sgxoma -~ 244932 504?78

o Mo
Enahl , » 50, Brijenira KunarGingh 25-1-34 S5=l-78
b 31. Kaghi Prasad Tripathi 30-1-33 25-4-78

32. Doveniira Kurar Agraval 7-5-32 25-4-;8'

33+ Keval; Hand Bhatt 3=7=33 25-4 .78
34, Yogendra Pal 5-2-32 . 25-4-78 _
35, P.P. Srivastava 1-11-32  25-4-78
36. Atmad Hasan 2-1-34  25-4-78
37. A.N. Singh 13-1-35 = 25-4-78
38s ReS . llarain 22-4=35 25-4-7T8
39. Ramegh Chandra Srivastv.{-8-34 25478
40, Hori Lal 25-4-31  25-4-78
H.P.Tripathi 1=7=34 25478
f.K. Joshi  1-3-36 29-7-78
Ran Baliz;dar Singh S8=12=36 11-7-79
Manager Panie 10-5-37  11-7<79
H.P. Mishra © 18-7-37  26-3-80
Uza Shanker 5-4-36 26-3-80
K.B. Srivastava = 8-6-38 3-10-80
M.P. Dixit 10-1-37  3-10-80
‘V/V 49, Virendra Kumar 18-1-40 6-12-80
50. Ashok Eumar Pande 12-11-38 ° 6-12-80
51. S.K. Chandra 20-7-37  6-12-80
52, U.C. Ghildiyal | 22-5-37  6-12-80
53. A.B. Shukla 13-2-37  6-12-80
54 . Uma Shanker Bajpai 28-11-37 6-12-80
55, Una Shanker Srivastva 24-2.37 ~ 6-1 2‘_-80_’
56. Radhey Shyem 3121232 _ 6-12-80
57. Lalit Mohan Singh 10-7-36  11-12-82
58, Jagdish Chandra 25-7-36 11-12-82
59. R.B, Sivastva 28-6-38 11-12.82

60.'Ttap FHarain Saxena 14-7-40 11-12-82

/ |



61,

62,
63.

65.

66,

67.
68,

’ 690

70.
T,
72,
T3e

ity \
£

~

$3 s

Her Praped Shakla
Sr4 Kent Tripathi

Giri Raj Shah
64, S.Kﬁh.lﬁzvi:
Kan\a?].\ Harain Roy
B.P. Gupta
Basdeo lLal
Ragan Dags ﬁanrya
P.H. Devoéi :

2-8-41

- 10-7-41

15-4-40

Gopal Krishaa St;nkla

R.S . Rana

Surendra Nath -Singh
Chanira Dutt Sharma

oo

8-6-38"
2-3-39
2-1-38

31-3-39

4-7-29

2842

23-6-39
20-6-40
T=1=43

13242

11-12—82

gw” 1292-.

- 2¢-11-83

22-11-83
22-11-83
22-11-83
22-11-83
"9 42-83
19-12-83
19-12-83
19-12-83

19-12-83

19-12-83
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL AT ALLAHABAD
CIRCUTIT BENCH : LUCKNOW

COUNTER AFFIDAVIT ON BiHALF OF ROSPONDENT NOGII

In :

«e+ Applicant

H,N, Srivastava
Varsus
e+ Raspondents

Union of India & others,
45 years
I, I.P, Tuli aged about- /.. .Son of
Under Secretary, Union Public Service

- .
3
]
A. " ’

) Shri R.L. Tuli,
Commission, New Delhi do hereby sclemnly affirm and
state as under :-

1. That the mppiiezmtxiks deponent is Under
é&D, Secretary in Union Public Services Commiss-
Y5 “
(/%11 JRANY ion and is fully conversant with the facts
ofN3M§#~
\ S deposed hereknafter,
That the contents of paras 1 to 6 of the

2.
application nzed no comments,

That the contents of para 7(i} to 7 (iv)

¢ )
{, Manju Bbatnagar

Advucate ' 2

l

\\ \ 5231\7577, B

Respondent no,3.,.
necessary submissiogs in this regard.

3e
relates to the Government of Uttar Pradeh
(iii) who will make

That in reply to the contents of para 7 (v)
of the zpplication it is stated that the some

of the Eegulations which have been reprdducsd

.loooz.
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QV . ~ in the applicatidn have s ince been ammended and

new provisions have been substituted . It is submitted
‘that for correct reading of the Regulations an’ upto
date copy of All India Service Mannual Part Ii_}:/rlair
kindly be perused,-.. -’ :
5. That in reply to the coatents of para 7 (&i)

to 7 (viii) of the application it is stated that the
Selection Committee,constituted under regulation 3 of

the IndiajPolice Service \ . - (Apowintment by promot-
ion ) Regulationj XMBRR 1955 (hereinafter refferred to

as Promotion Regulations), met on 27th.” ‘December, 1985
for preparation of Select List of State Police Service
Officars of UsPs for promotion to the I.P.S., considered
the name of the applicant alongwith other eligible
_officers. The Committee prepared the Selecg List in
accordance with the prodedure laid down in Regulation

5 of the Promotion Regulations, The service records of

the applicant was assessed by the Selaction, Committee in
accordance with the procedure laid down in Ragulation 5(4)

Y, of the Promotion Regulationsand he was assigned a grading.

nju Bhatnager ) . .

In accordance with Regulation 5(5) thz Committee prepared
Size

a 8dex Select List of 34 names,which/was Getermined in

Advocate '3

~

accordance with Regulation 5(1) of the Promotion

Reguiation., The applicant was not included in the
Select List only because sufficient number of officers
who were assigned a higher grading than the applicant
were available, The statement of the appliCant for non-
inclusion of his name in the said 8elect List is in

gross violation of the Rule 5, is incorrect,

% Cont....3.
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6. That in reply to para 7 (ix) of the application

it is submitted that the Select List which was prepared on
27th December, 1985 has been approved by the Union Public
Service Commission on 6th February, 1989. The appointments
of State Police Service Officers included in the Select List
are being made by the Government of India under rule 9 of
the I.P.S, (Appointment by Promotion) Regulations 1955 on
receipt of necessary proposals from the concerned State
Government, NO such proposals have been received by the

Govt, of India from the Govt. of U.P, upto 26th June, 1989.

7. That the contents of paras 7(x) to 7(xiv) relate
to the Government of U.P. who will make necessary submission

FaN in this regard.

8. That in reply to the contents of para 7 (xv) to
7 (xix) it is submitted that the service record and
Character roll entries of the petitioner alongwith other
eligible officers were thoroughly examined and on an
overall assessment of these records, the eligible officers
inéluding the petitioner were classified as 'Outstanding',
’ Y ) 'Very Good', 'Good!' or 'Unfit'! as required under regulation
Meuju Phatnaeat ) N
. advocate | £

5(4) of the Promotion Regulations. In this process the

/ Junior Officers with higher grading may go higher in rank
:;E;:;;::>// in the Select List, while the Senior Officers with

. lower grading may come down and may not be included in
the Select List. In this connection the Hon'ble Supreme
Court while upholding the Select List for promotion in
case of R.S. Dass Vs, Union of India (Civil Appeal

Nos. 4370/83 and 4372/1983) inter-alia held as under :

"Regulation 5 minimised the role of seniority

in the process of selection and importance

A

.....0.4—‘

..
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Magju Rbatnagat )‘ -
Advocate -

@

4
Q\(V
- - ‘

and primary was given to merit. This indeed

~

ié a laudable object and helps in having ¢ -

the best for the country. It is also true that

if selaction is made on merit alone for promotion

to higher service, selection of such an of:sicer thgoug
junior in service in paeference to his senior does

not realiy amount to supersession, +f promotion is
made on merit alone, the senior officer per-se

has no legal right to promotion and if promotion

is made on merit, it cannot be said that senior off-
icer has been superseedsd .......... The anended Regul

-ations have brougut in significant chiange and

now the process of selection as contemplated by

- Amended Regulations do not require the Selection

Committee to record reasons for the supersession

of officers of the State Civil Service,..e..0...
Article 16 ensures equality in matﬁers relating

to appointment and promotion to an ofiicer or -
post under the State, It enjoins State not to
practise dlscrimination in matters relating to
appointment and promotion. A member of the State
Civil Service eligible for selection for promotion
to the IAS has right to be considered alongwith
otherg for selection for promotién. If cleigible

of ficers are considered on merit, in zn objective
manner no Government servant has any legal right to
insist fox#romotion nor any sMch right is protected
by Article 14 or 16 of the Constitution. Articée

16 does not insist that reasons should be record-
ed for non-selection of a member{ of a State
SEIViCCeeeesrssessss Having regard to the Legislative
~history and the purpose and the object which,

was sought to be achieved by the amendments there

could be no mendatory legal obligation on the

Cjé?zz)committee to record reasOnNSesese-+.... Principles
»
s

.O.l5
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of natural justice do not require aé admine

istrative authority or a Selection Committee or an

examiner to record reasons for the selection or non-

selection of a person. In the asbsence of statutory

provision to all administrative authority is under

no legal obligation to record reasons in support of

its decision, There is no scope for applying principles

of natural justidé in matters relating to selection

of suitable members of State Service for promotion

to a higher ServiCeess.eivieesveceessse.ces IE during

the process of slection a senior officer is proposed

to be superseded by virtue of noﬁ%eing included in
A the select list, and if opoortunity is afforeded to him
to make representation and only thereafter the list
is finalised, the process would be cumbersome and time
consuming, In this process it will be difficult for
the Committee to prepare and finalise the select
list within a reasonable period of time and the very
purpose of preparing the Select List would be defeated.
Scheme of the Regulations, therefore, clearly warrant-
execution of principle of audi-alterom partem., No

Manju Bhatnagar )ﬁ vested legal right of a member of State Civil Service
£

Advucate

who after being considered, is not included in the

Sielect list, is adversely affected, Non-includion

in the Select List does not take away any right of a
member of the State Civil Service that may have accrued

to him as a Governmem servant, therefore, no opportunity
is necessary to be aforeded to him for making representate
ion against the proposed sdpercession.................

The Selection Committee is constituted by high ranking
responsible officers presided over by Chairman or a Member
of the Union Public Service Commission. There is

no reason to hold that they would not act in fair and

"\\\\\\\\ | impartial manner in making selection. The recommendate

— . A
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6.
- ion"s of the Selection Committee are scrutin-

- ' jised by the State Govermment and if it finds
any discrimination ifi the selection it has the
power to refer the matter to the commission
with its recommendations. The Commission is under
a legal obligation to cbnsider the views expr-
essed by the State Government alongwith the
. records of officers, before approving the
select list., The Selection Committee and the
| Commission both include persons having requisite
knowledge, experience and expertise to assess
the service records and ability to adjudge the
. suitability of officers. In this view we find
no good reasons to hold that in the absence of
reagsons the Selection would be made arb(itrariiy.“

findings
These/:i. ' were reaffirmed in the case of H,L.Dev

Versus Union Public Service Commission & others

(AIR 1988, SC 1069) by the Hon'ble Supreme Court

which held that as to how the records of eligible officers

/-7
"

ot

A & Should e assessed is the concern of the Selection
Manju Rbatnagar )

Advicgre .2
<

Committee and the Tribunal cannot t ake upon itself
‘this function. In view of the above, the contention
of the agpplicant that he has bezn superceded by his
juniors is untenable., The Selections have been

made in accordance with the presecribed prodedure and
caznnot be termed as arbitrary. The case of the
applicant has duly be:n considered by the Selection

Committee without any discrimination.

% Cont..'..7
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Manju Rbatnagar )
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9, - That in reply to the contents of para 7 (xx)
of the application it is stated that the Hon'ble
High Court of Judicature at Allzhabad hag passed
anorder dated 16.1.86 in W.P, no.1549 of 198§ filed
by Sri Basant Singh Vs, State of U.P., & others. The
Hon'ble High Court had ordered that the reSpondénts are
restrained f rom making any further promotion to the
post of Superintendent of Police or Addl, Supdt., of
Police unless seniority list is prepared‘in accordance
with the directions issued by the Service Tribunal

and further no Sleect List of the I.,P.S Grade will ke

prepared without finalisation of the seniority list.

The 8elect List prepared on 27th December,

1985 was not g proved earlier because of Court Stay.
The Govt, of Uttar Pradesh have informed that as per
Supereme Cou:t decision dated 4,11,1988, the seniority
of the officers considered by the Selecfion Committee
is not affected, Accordingly as proposed by Government
of Uttar Pradesh, the Union Public Sérvice Commission

have approved the Sslect List of 1985 on.6th Feb, 1989.

10, That the contents of para 7 (XXi) relate to
the Govt, 0f U.P. which will make necessary submissions

in this regsrd.

11, Thhat the contents of para 7(xxii) of the
application are denied. The pesition have already been

explained in the foregoing paragraphs.

12, That in reppy to the contents of para 7 (xxkii)

of the agpplication it is submitted that there are
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more vacancies in promotion quota of the IPS of.Uttar
Pradesh as on date as compared to the number of officers
included in the Select List in question. Assuming, even
&f all the officers included in the Select List are
appointed to IPS, sufficient number of the vacancies
will be avail§ble in the promotion quota to accommodate
the applicant in case his prayer is agreed to by the
Hon'ble Bench of the Central Administrative Tribunal.
The service interest oi the applicant will not suffer on

this ground.

13. That in reply to the contents of para 7 (xxiv) of
the application it is submitted that the grounds taken
are not tenable in fact and law, the application lacks

merit and is liable to be dismissed with cost,

P Y
éb§§ 14. That the contents of para 8 to 14 of the arplication:

need no comments,

ALucknow, dated,
%
A

ugust'ﬁfﬁ, 1989,
DEPONENT,

VERIFICATION

{1(' Manpjy Bhatnagar )#

— Advocate )5 I the above named deponent do hereb i

3z e y verify that

\\(S2¢§p4?§ /gf the contents of parag 1 to 14 are true to Zﬁe best
S knowledge and belief and nothing material has

_ been concealed and no part of it is false, SO
) e help me God,

Lucknow, dated,
August Cr;j71989 iji%if//

DBPONENT,

~

’ I identify the deponent who has signed
Solemalv atf.imed Feop e . . this affidavit before me.

: **21 over
explaineu to the dercient to

. .c"’rrecto

NE%EMCLQXQL? S | aAdvocate.,

Oath Commissionets. N T elp

-9 §9
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O . IN THE CEWSRAL ADMINISTRATIVE TRIBUNAL AT ALLALARAD
%‘* , CIKC' [T BENCH : LUCKHOW

CCUNLER AT IoaVIT ON Bal: JJd& OF RaSPONMDoHT NOL,TI

Inu :
Case No, 0.8, 74 of 1989
11,N. Srivasta: a ' oo Applicant
Versus
Union of India & others, e Reopondsnts

45 years
I, I.P, Tuli aged abouta-ég.~ﬁun o)

el

Shri R.L. Tulid,  Uuader Secretoaly, Union Public &Sorv.i.ce
Commission, HNew Delni do hereby solemnly affirm and

stake as under -

l. Thet the appliexnb<ia deponent is Underx
Secretary in Union Public Services Commiss-
ion and is fully conversant with e f{acts

¢ zposed hereknafter,

2 That the contents of par 5 1 to © i the

application nczed no commants,

3e That the contents of para 7(i) to 7 (iv)

relate to the Goveramment of Ucttar Pradeh

Respondant no.3. (iii) who will make

noezssnry submissions in this regard.

4, That in reply to the contents of para 7{v)
of the spplication it is stated that the some
f o Q“_, - S [ B R L . vy et Ty v o A
of the kegulations which have baen reprdduc:d
(/ . -
R T SRURIPU A, —




9.
6-)> . " in tnhe spplicatién have s ince been ammend :
- .

R new provisions have been substituted « € 18 fhamaweoiina
that for cor ‘ct reading of the Fgulations wn; uplo
date ¢ "y © W11 India Service Mannual Furt I%}éuy
kindly .2 perus: d.

5. That in roply 1 & 2 cctents of para 7 (vi]
to 7 (viii of the guplic.tion it is stab d that che
Salaction bdmmJLLvu’QUﬂutl ated andor Leg ;L&uwxn 3 ot

the IundizpPolice Service ™ . - (Aposintuent by poonsie
jon ) Regulationj XYHSR 195 (herainafi.s refferoed to
as Preomoltion RegulationS), mot on 27ch L i cambiar e
vfor preparation of Szlect List of atate Polics Lo -

Officzrs of Usis for promotion to the IeF.Se, Cunilullc.
tha nane of the agplicant alonguith other eligibie
.oi;icers. The Comaittae prepered the salacg List 14
accordonce with tha2 prodadure 1 id down in Regulabion

-

¢ of the Promotion Regulatiors. Ths serviss Loco..dn DI

Lhe opplicant wuS assesSs i by the Szloctions Cos i i

coccord.nce with the procedure lald down in Regulation PR

Moas
aju %nag,“ ’f

Auv\«k'urg y -

<1 oif the Prov -tion Regulaztionsand he was acelgned a Srudand.

Ji//r In acco; dan @ with Regulation 5(5) th> Committee prapared
o | . ) size I
R ——— a Suee Sclect List of 34 nam,a;VhLQ;/hiu s bormdnad Ll
sccordance with Regulation 5(1) Sf the Promsotion
Ragu wticn. The appiicani was not includzd 1.
Sclect List only bacause susficient o2 ool GL LLiiolln
vho were assignaed a higher grading than ths apnit T
’ . were availapble, The € stement of the ayplicuacy oo Lo

inclusion of s ngme 1N the Gid S2lact List i L

gros s wir T tion of the TFaul. 5, is inCorssci,

w;lv-ot,& . b4
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Y 6. That in reply to para 7 (ix) of the application
i is subudtted - nat the & Lect List which was prepared on
27th De.:ember, 1955 has been approved by the Union Putlic
Szrvice Commissicn on €:h February, 1989, The aprointments
of State Po’ :e Service JOf7icers included in the Select List
1ire b ing me Dy the Sovernment of India under  al- 9 of
the I.P.S, (Appointment by Promotion) Regulations 1955 on
rsceipt of necessary proposals from the ccncerned Ttate
Government., NO such proposals have been received by the

Govt, of India from the Govt., Of U.P,. upto 2€th June, 1989.

7. Tnat the con:ents of paras 7(x) to 7(xiv) relate
tO the Government of U.P., who will make necessary subimission

in this regard,

8. That in reply to the contents of para 7 (xv) to

7 (xix) it is submitted that the service record and
character roll entries of the petitioner alongwith other
eligible officers wege thorcughly examined and on an
overall assessment of these records, the eligible officers

/.._—...‘\ .

(y'g~"ﬁT\\;501uding the petitioner were classified as 'Outstanding®,
;’

:;?i¢\ery Gooc', 'Geod' or 'Unfit' as requirsed wnder regulation

\

‘WﬂFanﬂy..;XF) Of the Promotion Regulations. In this process the
Advg - -

 Jynior Officers with higher grading may ¢ hicher in rank
,!

Y . L 3 . .- .
-)/in the Select List, while the Sericr Officers with

l

lower grading may come down and may not ke included in
the Szlect List. 1In this ¢« onnection the Hen'ble Suprene
Court while vprolding the Selest List for pronsiican in

case Of Re.3. Dass Vs, Union of Indie (Civii Appea

[

Nos. 4370/83 nd 4372/1983) iater-zlis held as uncoar s

"Reguiation 5 1 imised the role of seniority

in the process of selection and importance

A

0.'0‘.044
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and phimacy was given to merit. This indeed

is a laudeble object and helps in naving <

the best for the country. It is also trus «. ..

if selaction is made on merit alone for promotién
to higher service, selection of such an ofricer thgoug
junior in servi-e in pyeference to his senior does
not realiy amount to sup srsession. If promoticn 18
made on merit alone, the sanior officer per-5Se |
has no legal right to promotion and 1f promotion

is made on merit, it cannct be said thatrﬁenior of fiu,
icer has been superseedcd cesccorene The amended Regul
—ations have brougut in significant change and

now the process of selection aS contemplated by
amended Regulatioas do uot ruquiré the Selection
Committee to record reasons for the supersession

of ofricers of the State Civil Service...ec ooss
Article 16 ensures equality in matters *élating.

£o appointment and promotion to an ofi: K OF

post under the State. It enjoins Stat not to
practise dlscrimination in matters relating to
appointment and promotion. A meiber of the State
Ccivil Serviue eligible for selection for promotign
to the IAS has right to be considered alongwith |
othexs for selaction for promotione, If eleigible

of ticers are considered on merit, in en objective
manner no Government servant has any legal righu'ub
insist foWbromotibn nor any such right is protactaed
.by Article 14 16 of the Constitu:ion. Articade

16 doas uot iusist th: = reasons should be recovd-
ed fur non-selection of a member{ o1 a State
SErViCCaese cusessss Having regard to the Legisiative
history and the purpose and the ob-ect which,

was sought to be achizved by the ax admesots there

could be no mendatory legal obligat.on on the

comuitl .2 to recerd reasons .. ....... Principles
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of natural justice do not require ap, é&uinm
istrative authority or & Selecticn Courmmi-lze or La
exer ner to recr reasons for the selection oz cuo-
se. :tion of a =:rson. In the bsence of statuloiy
pr. ision to a: ! admin.istrati : avthority iz o "oy
ne 2gal obligation to record reascns in support of
it decisgion., There is no scoupe for apylying peinciplues
of natural justi in ma ters relating to szlacticn
of suitoble mem rs of State Service for promotion
to @& higher sarvicec......‘y........;...a If cduring
the process of slection a senior cflicer is prorosed
to be supersed by virtue of not%eing included in
the select 1lir , and if opportunity is afformsded ﬁo Liim
to make repre: :ntation and only thorsafter the lisw

is finalised, the process would be cumbersome and

[
§ e
i

conswning, In this process it will be difficalt for
the Committee to prepare and finalise the select

list within a reasonsble period of time and the wvary
'purpose of preparing the Select List would b defaatod,
Scheme of the Regulations, thcrefor@, clearly wgrr@4y?

execution of principle of audi-zlterom parten, No

&

sted legal right of a membear of Stata Civil Serrice

who after being considered, is not included in che
Sdelect list, is adversely affected, None-inclusiog

in the Select List does not take avay any rignt of a
member of the State Civil Service thet may have acore:sd
to him as a Covernmed serv.nt, thercfore,vno oppurtunity
is necessary to be aforedsd to hia for making representat-
ion against the proposed sﬁpexcassion@..q......ay.....
Thg Srlcetion Commdttee is constituted by Bich  reooniog
respot  ble officers presided over by Chailrm=n or « baoooe

of th Joion Pul’io Service Conmmissicn. Thaers io

no re. szon to h: ~hat they would not act in f.io =nd
impartial manr -1 making selection, Tone rodiigieindo o



.. w.$

ion s of the Selection Conmittee are scrutine-

ised by the State Govermment and if it fiads

any discrimination if the selsctica it has the
power to reiler the .atter to the cuumissi@n

wi: its recomnendsztions, The Coumilssion is wode,
a legal oblicgation to considoer the views exnpr-
essed by the State Governieant aleongwith tihe

raec s of officers, before approving the

sel 't list. The Sclection Commititee and tle

Con.  sion both include persons having roguicite

knowli ige, exparience and expertise to

the service records and abilily Lo adjud e tio
suitability of officers., In this view we Liong

no ¢ 4 reasons to hold that in the & 2 of

rezsons the Selection would be mal e arb.liraur iy

findings
These/ < " were reaffirmed in the case of H,l.Dev

Versus Union Public Service Commission & otiwns

(~SR 1938, SC 1069) by the Hon'ble Suprome Court

which hel@ rhat as to how the records of eligiiic ciric

should e assessed is the concern of the Selection
Committee and the Tribunal cannct take upou fcdeid
this function. In vizw of the above, tre couaito..i
of the applicant thut he has ke.a superczded by his

junicrs is untenaskle, The Selections have bheen

made in accordance with the presecribed prodedure zog

(SR04

cannot be termed as arbitrary. The case of the
applicant has duly be:n ¢oynsidored by the Seicction

Committee without any discrimination,

C';Jﬂ'(;g ero e
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9, That in reply to the contents of para 7 (xx) ;
> of the application it is stated that the Hon'ble |
High Court of Judicature at Allahabad had passed |
anorder dated 16.1.86 in W.,P, no.1549 of 1985 filed
by Sri Basant Singh Vs, State of U,P. & others. The
Hon'ble High Court had ordered that the reSpondentsAife, 4-E‘
restrained f rom making any further promotion to the |
post of Superintendent of Police or Addl, Supdt, of
Police unless seniority list is prepared in accordance
with the directions issued by the Service Tribunal
and further no Sleect List of the I.P.S Grade will be

prepared without finalisation of the seniority list.

The 8elect List prepared on 27th Decemier,

1985 was not gpproved earlier because of Court Stay.

The Govt. of Uttar Pradesh have informed that as per

Sup.creme Court decision dated 4.11,1988, the seniority
of the officers considered by the Selecfion Committee .,
is not affected. Accordingly as proposed by Government |
~ of Uttar Pradesh, the Union Public Service Commission !

COMMIsC have approved the Sclect List of 1985 on 6th Feb, 1989,

Minjo Pharnagar. ) 10, That the contents of para 7 (XXi) relate to

Rdvicate L
-~/

the Govt, of U.P. which will make necessary submissions i

in this regsrd. Q

11, Thhat the contents of para 7(xxii) of the
application are denied, The pesition haye already been

explained in the foregoing paragraphs.

12, That in reppy t the contents of para 7 (xxkii)
of the agpplication it submitted that there arxe -

0/7 00.08
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more vacancies in promotion quota of the IPS of i:ti.y

Pradesh as on date as compared to the nunber of Cfficens

-

.ﬁj {)'\

4

? ' ;Acluded in the Select List in question. Assuming, €ven
4df all the officers included . u the Select List are
¢upoirted to IPS, sufficient number Of the vacanol..d
1,111 be available in the promotion qﬁota t0 aCCCiui.. e
the applicant 1in case his prayer is agreed to L. ...
Hon'ble Bench of the C ntral Administrative Trii ...li.
The service interest of the applicant will not suifir <.
this ground.
13. That in reply to the contents of para 7 (xxiv) of
the application it 15 submitted that the grounds tuaken
are not tenable in fact and law, the application lacks

merit and is liable to be dismis ed with cost,

14. That the contents of para 8 to 14 of the applic *’

need no comments.

o Lucknow, dated,

VERIFICATION

I the above named deponent do hereby verify that

iy

the contents of parag 1 to 14 are true O the best

knowledge and belief and nothing material has
been concealed and no part of it is false, So
help me God,

Lucknowt“gated, . ‘
August( 19€9 :
;1 DEPONENT,

I identify the deponent who has signed

. ; this affidavit be ) )
Solemnlv affirmed Fot~ve ~ 5 read over atfidavit boefore me,

explained to the dercrent to ¢ correct,

Oa§§§ﬂ£%§:§§;§?2§f

Advocate,
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BEFORE THE CENTRAL.ADMINISTRATIVE TRIBUNAL V‘

Ao, 5
o et

CIRCUIT BENCH AT LUCKNOW

C.Mo An, NOs 7@" /89(L)
In re:
O'A.NOO74/1989 (L)

H.N. Srivastava - Applicant
Versus
Union of India, —— Respondents

APPLICATION #OR PERMISSION TO PILE SUPPLEMENTARY

COUNTER AFFIDAVIT

The above named respondents No.3 and 4

respectfully beg to state as under :-

That for the facts and reasons stated in

the accompanying supplementary counter affidavit
respondents

it is respectfully prayed that the/ 3

may be allowed to file Supplementary Counter

Affidavit and the attached supplementary

counter affidavit may be taken on record.

o P iceob Koo
el PR o) ( Anoop Kumar)
){T,ﬁ e #p Lucknow, dated: Advocate

June 6, 1989, Counsel for Respondents 3 & 4
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
CIRCUIT BENCH AT LUCKNOW

COM' Arl.NOQ /896—')
In res
O.A. Noe 74/1989(L)

HeN. Srivastava -— Applicant

Versus
Union of India & others —— Respondents

SUPPLEMENTARY COUNTER AFFIDAVIT ON BEHALF

OF RESPONDENT No.3 AND 4 TO THE REJOINDER

OF THE APPLICANT.

—
I, Padmabar Srivastava aged about 36 years

son of late Sri J.N. Srivastava presently posted
as U.D.A. Home (Police Services) Section=-2, U.P.
Secretariat Lucknow do hereby solemnly affimm and

state as under $-

- 1.That the applicant has raised certain facts in his

Rejoinder affidavit which are liable to be controverted

Therefore the necessity of filing this supplementary
[

counter affidavitrone -

2. That it may be pertinent to mention here that

due to the strike of Secretariat employees, the
h—

////?- . detailed reply oﬁLcounter affidavit to the main

) \ petition as well as other applications could not
S be filed because the allegations mentioned in those
\ / dpplications and main petition are to be verified

from the records.

3e That the applicant had dlready been relieved from
the post of Commandent, 20th Batallion, Pe+A«Ce

Azamgarh on Ist of May 1989 afternoon and on the

ol
o
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same day its&lf in the afternoon the applicant
had already handed over charge to Sri S.C. Yadav,

his reliever who is still holding the charge.

4. That the applicant concealed the aforesaid facts
from this Hon'ble Tribunal and got the stay Order

h—
on 11th]ﬁay 189 from the Hon'ble Tribunale

5. That when the answering respondents no.3 and 4
moved an applicationon 16.5.89 for vacating the
stay order, then the applicant on 25.5.89 sent a
telegram to the Home Secretary informing him
that the applicant has assumed charge of 20th R
Batallion, P.A.C.,Azamgarh and also sent the post
copy of confirmation along with the charge
certificate in which there x;;— is no signature
of the relieving authority. A copy of the same is
attached herewith as Annexure SCA-I to this

~ Supplementary Affidavit.

6. That the applicant has prepared the aforesaid
charge certificate for the purposes of this

case in order to prejudice this Hon'ble Tribunal .

That in this way according to the applicant
he has assumed the charge of a post on which
Sri S.C.Yadav had already taken over charge

on Ist day of May 1989 from the applicant.

That in this way there are two officers on the
same post and for this reason also if the

A
stay order is not vacated, the answeking

respondents would suffer great and irreparable

2
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loss and have to face this critical conditione

~z -
LUCKNOWs DEPQOI

DATED ¢ JUNE 6, 1989 Bﬁ,

Ver ification:

I, the above named deponent do hereby
verify that the contents of this supplementary
counter affidavit from paras 1 to 8 are true to
my knowledge and belief. No part of it is false

and nothing material has been concealed. So help me

X I

Lucknow : Dateds [ DEPONE
C-(-849 Q_T

I, €rerk—to-Sci
i\v\o . Kawms— Adeocate High Court
Allahabad, Lucknow Bench Lucknow do hereby
declare thatrthe person making this affidavit _
and alleging himself to be Sri 'ija.&w v Sv{vantes

is the same person who is known to me from

the perusal of records produced before me in

this case.

”ﬂnw), ¢

R~

Solemnly affirmed before me on 4.4 .249 &
the day of £ Ju~d B9 at )Jemwam./p
who has been identified by the aforesaide.

I have satisfied myself by examining
the deponent that he has understood the
contents of this affidavit which has been
read over and explained to hime.

OA’.I‘H CO SSIQNER

SATY A S Mo FRAGAM
C #TH COM4SIONER
igh Cou:" LU oW Fond\

2l b2 o 4/“4/2%
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BEFORZ THE CENTR AL AHAINIaTRAPIV“ TIRSUN AL ALLMB YD
CIRCUIT BENCH ar LUCKNOW ,

REDOINDER AFFID AVIT
(To the short Counter-affidavit of respondents no,3,

\.i‘d"
\\k

IN
ié/j'ju

HJG‘ BRi ,

Au:Aa‘AﬁAD ;

e ok oy
O« ACASE NO. 74/80(L)
HoNosrivastava L 2 oo 00080 ..,.."". .Othpplicaut
Vs.

Union df India ang othérs .,,...... «Respondents

2

Arfidavit of %-'J\Tst,c{”rag,\nm
%ed about WY years Son or
sry L. P O S
as—zj;FMMQstlQML;.,Z;_

AT l.. .@1« AL ., 3292&»44

\)()m

(deponent)

I, the deponent abovenamed do

hereby solemaly affirm ang state as unager: !

1- That the deponent is the applicant in the
instant case ang as such he is fully conversant with

&V\/ the facts of the cage deposed to below,



-

2~ That the deponent has read the contents of
paras of the counter affidavit filed on behalf of
respondents no.3 and 4 and as such he is fully

acquainted with the facts of the case deposed to below,

3= That the contents of bara 1 of the counter

affidavit does not call for any reply,

b That the contents of para 2 of the counter
affidavit does not call for any reply.lowever, it ig
stated that the posting of the applicant from the post
of Commandant, 20 8n, P,A.C. Azamgarh to the post of

Dy .Commandant ,44 By, P.A.CiMeerut is not merely
transfer simplycitor but it andunts to chenge of cadre
of the applicant from the Cagre post to a non cagre
post which is also inferior in status to the post of
Commandant P, 4.C. The aforesaigd posting is wholly
illegal in asmuchas the respondents no.3 and 4 in
order to alleged accomodation of the incumbents
selected in the select 1ist of 1985 has made such
posting ,although iafact till this date '47' vacancies
to senior cadre post in promotion quota of IPS are
existing and therefore, even if all the select 1list
officers are accomodated there 1s no neeq to change
the status of the applicant ,Infact the aforesald change
Is being made in order to couse break in continuons
officiation on a senior post in Cadre in order to cauge

loss of seniority to the applicant .In case subsequently
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his claim is allowed and he 1is selected and appointeg
in IPS accordingly. Details of the vacancies are

s under:

(a) On 22,5,1988 the select committee hag
fifteen vacancies which includes the
existing vacancies as weil as the vacancies
likely to occur in the folliwng 12 months
from the date of commencemnent of the reeting

of the sgelect committee,

Y (b)That after 22,5,1983 the following vacancies

occurred :

Sl.no, - Name Date of occurrence of
—— —— vacaney
l-3ri PN Misra 1-7-1983
2=Srl J.il.Masthi \ ®-7-1983
3-5r1 3.4 ;Dhawan 2-7-1983
4-Sri K.P.Tewari 10-3-1983
S=-3ri K.iMisra 1-11-1983
6=-Sri O.P.Aznihotry 12.5.1983
7-5ri Shiv Poojan Singh 1-1-1984
8-Sri R.KMisra 26=-6-1984
9-35ri J%ggéingal 4.1.1986
10=35rl Mahesh Singh 19.1,1985
11-Sri Onkar Sharma 15,4,1985
12-5ri Diwakar Acharya 18,7.1985
= 3 13=-8ri J.i,Tewart 1~1-1986
k“" 14-3ri Ram Lal 9-1-1986
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15-Sri Shyem Babu Dubey 5~ 1-1986
16-5r1 A.K.Kaul 7-1-1986
17-5Sri P.i,Tripathi 30 1,1986
18-Srl Zafinuddin thmag 2.2,1986
19-5Sri J,R.Gupta 1-3-1986
20-Sri K.D;Dixit 17-7-1986
. 21-Srl R.P.Dubey 20.7.86
22-Sr1 PJM.Srivastava 16.3,1986
23-5ri A.d,Tewari 6011,1986
24~Sri M,DMaurya 31,7,1987
25-5ri Ram Saran 31-7-1987
26-5ri Sheo Raj Singh 31,1.1988
. 27-Sri Om Prakash 31-2-1988
28-Sri Sushil Kumar 31-2.1988
29-5r1 Harish Kumar 30-6-1988
30-Sri V.d,Roy 30-6-1988
31-Sri G.K,.Shukla n
82-Sri1 U.NSharma 30.9,1988
33.5r1 Jodh Singh Bhandari 31.12,1988
- 34~3ri M.C,Ravat u
35-Sri n

Devendra P4,

(0)That by besiges above the IPS Cagre Schedule

of IPS U,.P, Cadre has been revised vide gazette notifieatior
dated 20, 201988 whereby promction quota of U,P,
Cadre of IPS has been revised froq '82' to 94
i1.e. inerease of '12' posts,

b
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That the contents of para 3 of the counter

affidavit being matter of record does not call for any

reply, As the Fespondent no,3 did not put in appearence

before the Hon'ble Tribunal on 11.5.1989 and as the

applicant wag going to fincur loss irreperable and the

Hon

'ble court feit satisfied $het with the genuinety

of the grievance of the applicant it pagssed the followin

interim order on 11.5.1989:;

"Sri Budhwar, learned counsel for the applicant
argued in persuance of Mlsc.application 0o ,100/89
(L) filed on 29,.4,1989 thereafter 3 Supplement ary

application on the same issue has been filed on

2804.1989 and algo another application on the same
1ssue has been fileqg on 11,5.1989 containing a
supplement ary affidavit .In the orders dategq
290401989 the learneg counsel for the applicant vas
directed to supply a copy of the application for
interin relief to the leamned counsel for the
Tespondents to enable them to prepare reply ang
file written objection,if any, on or before
11.5.1989. No reply hag been filed on hehalp of the
respondents.Sri Dinesh Chandra, learned coungej

is present on bebalf of Union of India (respondent
R0o1) None is present on behalf of respondent no 3
Denely State of g, p through the Secretary,ﬁome
Deptt., The learneg counsel for the applicant states
that even hough another ginterim order was passeg
earlier &n this cage Feserving a Vacaney for the

appli cant pending final opgers in this case, in the
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meanvhile the applicant hag been ¢rengferred ¢o g
non cadre post by a Rediogram dated 2304,1989 whi
according ¢o rules eiteg by the learned coungcl
for the applicant, deprived the gpplicant f£rom
counting his gonfority in continuation,in the pogt
o vhich he is holding witbin the cadre.The posting
of this officor s being dome by regpondent no,.3,
vho, howeveor unfortnnately have not Pesponded or
been ropresented by any ome.Congidoring the
cirecungtanecs the cage ig posted for hearing on
the interim relief in Application no.100/89(L)
on 16th May 1989.T4ll thet dabe status quo ante
~ shall provide i.e., to say, the applicant chall bo
tPeated to be on the pcot which he hag been
holding before the inpugned trsnsfer orgep vere
issued; ard shall not be compelled to take chargé 1
fnthe ney post of DyOCommandant, PIC 44 Bn Meerut,
A copy of these ordersg mey bo gserved on tho
Tospondont no.3 today.For this purpoge o copy noamd
for rogpondont no.3 nay he handed ovep €o tho
learncd eounool for the respongent nool, who hap

undcrtaken $o gorvo the s=a0 o ¥espondecat no.1%?

The agorcsaid ordor hos boen extondeg by ¢hig Hoa'bio
Tribmnal vido ordop detod 16th May 1989 upto 30:h ney
1989,

6 Thot 4An Poply to tho oortentg of para 5 of the
&\ counter offidavit At &0 gtoted that tho Hen'ble Zribunal
/ “
Pasged the eforesald ordor detog 11.5.1989 extondod on



o

16,5.19289 on tho bagip of rules applicable to tho
applicant’s eago and the avernoets o the coatrary
contaanea'ln para urfdor roply are incorrect and dcng

7**"’
“4a reply Go

7- Theb/the contontg of para 6 of the countop
efider it 1¢ 10 not Gispatod thap by notification
dated 27.7.1988 IPS (Reguletion of goniority )Ruleg,
1988 hed come into forec and tho eagliop fules have
becn ropealed. Hevover by Provigo %o sub wyule (2)

of Rule 8 of the Seniority rules;1988 orders made
earlier ghall be deemed under the provision of the
D&Y Puleég. The applicant 4g further advised to

state thet the gentority is a civil right vesteq in
the incumbento in aceordence vith the rules ang

in accordance vith 1954 Seniority Rules right £o count
officiating services for the purposes of geniority
vested inthe spplicant grom the date he effic&ated on
the senior post end, therfeforo, thet Fight can not he
divested-ézgmézg epplicant by the gubseguent mulcg
and therefore go fay ag applicant gs coneeined he gg
ontitled tobo eonsidered in accordance with the old
Fules end nes rules sre not appliceble to hig atall
othorsise the ncy rules shall be ultravires,nfolstive
of irticle 16 of the Censtitution read with section
3 of All India Sorvices Act.

8- That the contents of paras 7 and 8 of the
counter affidavit invievof the factsg steted horein
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before are wholli misconceived,incorrect ang Gonied, In
oasc it fs stated that the stetug og the spplicant oan

not be redueed in order €0 give offect to an illogal gng
incorrect select 14st and the petitioncpts Tight ¢o

hold the post of Cormandent; PoAsCo, oF any post

cquivelent to that cen not be adversely affected while
conferring_the S&ae bcnefit to his Junior officers,

A¢ this stage it 43 Reeogsary to gtate here that the geloet
133t prepareq by the respondent ig also fllegal on

aecount of being shoxt in siZe and hence in violation

of fqgulation 5(1) of IPS (4ppointment by Pécmouon)
Regulation 1955 in asmachas Gccording to the detsilg

of the vacsneieg given above 1935 select 1liet ought to

have contatned the nameg of °44¢ incumbents although 11st
of only *34° incumbents hsve been prepared Hence the
entice 1ist 1s lfable tobe 1gnored and/or fn the alternative
the respondents ape bound to consider ang ineclude ten ]

more nemes 1n the select 14st of 1985 and the applicant 4g
also entitled tobe considered for the 8&ne, Unless and unty)
D 85 select list is Prepered in accordance with the fuleg
no order agverse tothe applicant in consequence of the gsaid
select 1list can pe bassed and the applicant'’g status can
not be cianged to his detriment by posting ﬁim ggdl ngt

the post wvhich §g of infertor status,
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10= That the eontents of para 1(5 of the counter affidavit
are vholly false, incorrect and denfed, The respondent shal}l
not suffer any loss in asmuchas the regpondents are-hold.
already intending not to reduce the P8y scale of the applica
end it is only a mattep of status of the post agaihst which
the applfcant has to be posted, The number of vacancieg
avellsble are quite large ang therefore thepe is no

question of any loss tobe suffered by the respondents The
assertions to t’he eontrary contsined in pPara under repiy

are incorrect ang denied,

I, the deponent abovenamed go

hereby declare that the contents of paras > |tp)p— 22—

> e
N > R ) of - based on

true to my personal Imovledge and those of paras — |
< — , “—gre baSed
on perusal of record end those of paress "—/\
'2/—\'\_____@3 based on legal
advice which all I believe tobe tme and nothing materis]
hasbeen concealed ang no part of it is false.80 help me God,

'V

\ DEPONENT

I,Baldoo Singh clerk to spy syparm 2GARW AL
ADVOCATE HIGH COURT ALLI/BAD go hereby declare that the person

meking this affidavit ang alleging himself tope sri

is the same person who is known to me from the
perusal of recorg,

o

Solemnly affirmed before me onthesth g ay
ha e BTN S W N 9¢
of  May 1989 at Ps; P<ir Who has been 1dentified by the

af“esa“’%ﬂ@“\\@‘\x\ § ey W‘\“‘\L
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v \a\en 4__1’“( u 4@8’)\&3 ﬂi;/%
&2
II have been satisfied mvde bs?g/

examining the deponent that he hag understood the

contentsg of thig effidavit which hag been read over
and explained to him,

Oath eommissioner

ﬁ B. aARvus,
BATH ¢0s .2 - SIONER

%Cugi,w??: u:‘f.w“
>e(5TE
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL, AILLAHABAD
' "CIRCUIT BENCH AT LUCKNOW
OOAO Né'o 748 05‘1989 -

H.N.Srivastava oo cApplicant
v _ versus
Union of India and og-h-we
oY N\
N\
W 1989
AFFJDAVIT
43111y
HI
Qe &Y ) iy
! Y—"‘W/ M S :
P T e e ‘
filed by State of U.P, (Respondent NO.3) on
29.6,89 before this Hon’ble Tribunal
o ' >
I, HoIESrivastava, aged about LrLfyears, son of —
2 . Ll W _%A%%L
,sea P, Qs bt Preten Wy Bbeso al Guva ot 280 G
P Me. J\%aw.,cgawf
do hereby solemnly affirm and state as under;
2

1. That the deponent is‘ﬁa’%plicant in the above noted

&, and is as such fully acquainted with the facts of the
case. The deponent received the short Counter Affidavit
dated 26th June, 1989 alongwith stay vacating application
dated 11,5.89 on 29th June 1989 at 10.45 A.M. in the
Hon'ble Tribunal.

2. That the contents of paras 3 and 4 of the
supplemg%ary Counter Affidavit dated 26th June 1939

"X, I statos regarding the factum of £iling two short

X/" counter Affidavit dated 16.5.89 and 6.6.89 and also the
o3 . order dated 6.6.89 passed by this Hon'ble Tribunal

N / / and therefore the said facts being matter of record

)

o need no reply.
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2
3. That the contents of paras 5 to 12 of the
Sugggggigt;;;>00unter Affidavit-dated 26th June 1989
are the verbatim reproduction of para 2 to 9 of
;;3m&ementa£§’COunter Affidavit dated 16.5.,89 in reply
whereof the applicant has already filed a Rejoirder
Affidavit on 30th May 1989 before this Hon'ble
Tribunal, In order to avoid repetition in the matter
the applicant most respectfully request the Hon'ble
Tribunaizg;—%feeé/the Rejoinder Affidavit filed by the
applicant on 30th May 1??9 may be read in reply of content:
of para 5 to 12 of the Sapp&eme;;éey Counter Affidavit
dated 26.6.89 and be treated as part and parcel of

instant Rejoirder Affidavit,

4, That the applicant is replying the remaining
7 -5
paras of supp&emeaeaégfaounter Affidavit dated
26th June 1989 as hereunder:=
. _ Shab—
g (a) That the contents of para 1 of the Supplementaxy

Counter Affidavit dated 26.6,89 need no reply.

(b) That the contents of para 2 of Supplementary
Counter Affidavit dated 26.6.89 is not admitted as

stated., In reply it is submitted that the instant
application was admitted by this Hon'ble Tribunal on

3rd April 1989 and the notice were issued to the
Respordent with the direction to file Counter Affidavit of
" their replies. The respondent did not file any detailed
counter Affidavit to‘the main application although

" the T2 T of Secretarig:ss £f commenced from

2

14th May 1989 only. The aforesaidjended on 19th June

1989 and the instant short Counter Affidavit alleged tec
" have been prepared on 26th June 1989 and has keen
filed and served on 29th June 1989. The aforesaid
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fact clealy shows that the xopkinn respondents
have enough time to prepare and file a detailed
reply to the main application as well as the
Ca e
sapplementary Affidavit filed by the applicant
but they have deliberately avoided to do so for the
reasons best known tc them, Hence the contention
made in para under nepiy that the respondent no. 3
could not prepare the detailed counter affidavit due
to strike  of secretariat employees is absolutely

false and incorrect, hence denied.

(c) That in reply to the contents of para 13

of the assertion that %:Bgd‘ applicant concealed the
.fact of giving charge to (\successor in pursuance

of the transfer order dated 23rd April 1989

from the Hon'ble Tribunal and obtained the stay
order dated 11 May 1989, is absolutely false,
incorrect and denied. On 1lth May 1989 the Hon‘ble
Gustice K?‘%’W/Raman, ﬁ:? specifically made a querry
frem Shri S.C. Budhwar, Advocate the Counsel for the
applicant as to whether the applicant has given
charge or not, Sri Budhwar categorically stated that -
the applicant has already handed over the charge of
the post of commandant 20th Batallion PeA.C. Azamgarh
but has‘ not taken over the charge of the post of

Dy, Commandant P.A.C. 44th Batallion Meerut.
Considering the factum of giving over the charge of
20th Batallion P.A.C. and in order to effectively

pwtect the integt of the applicant the Hon'kle
fribunal passed the order of status quo ante. The
relevant part of the order dated 11 May 1989 is being
quoted as hereunder-

Sé s pil]l that date status quo ante shall
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provide, that is to say, the applicant shall
be treated to be on the post which he had been
holding befare the impugned transfer order
were issued and shall not be compelled to
take charge in the new post of Dy.Commandant
44th Bn. Meerut %,
(d) That the contents of para 13 of the
ﬂﬁé@w Counter affidavit dated 26.6.89 have been
shown on the basis of Xnowledge and belief. On&/ 1ith
- May 1989 none was present befo re the Tribunal on
behalf of the State of U.P, as is also apparent from
the order dated 11.5.89. Hence there is nothing availsble
on record to show that the applicant concealed any
féct from the Hon'ble Tribunal and obtained stay order
and the Hon‘ble Tribunal was not apprised of f:he
N factum of handing orer charge hence the respondent no, 3

Z

has deliberately made a false allegation against the
K zswem, 2-
applz.cant Las also shown a false affidavit knowingly it

to be false as there is nothing to show how the deponent
of the m Counter Affidavit dated 26.6.89
derived the said knowledge although neither he was

present nor any one else on his behalf on 11th May 1989,

Further it may also be pointed out that the
afomsaid allegation appears to be clearly an after-
2 S —
thought in asmuchas in the earlier supplementaxy counter

2
affidavit dated 16th May 1989 filed alongwith the

stay vacating application no such allegation was made.

If the aforesaid false allegation came to the knowledge

b
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of respondent no. 3 subsequently neither the source &
such knowledge has been disclosed nor it has been

- : e
asserted anywhere in the é\fp&gﬁ&:&&&ﬂ Counter Affidavit

dated 26.6,.89,

{e) That the contents of para 14 and 15 of the
?M counter affidavit dated 26.6.89 as stated
are not admitted. The respondent after being
communicated with the order dated 11 May 1989 did not
issue any direction to the applicant or Sri S.C, Yadav

A who had B:aﬁtaken over charge from the applicant of t.he'
post of Commandant 20th Batallion P.A.C. Azamgarh. The
applicant personally met with the various senior Officers
requesting them to issue suitable directions in the light
of order dated 11 May 1989 of Hon'‘ble Tribunal but
they sat tight over the matter. Hence the applicant
had no other alternativ;e but to inform the respondent
no. 3 that he had assumed charge as Commandant P.A.C.
20th Batallion Azamgarh in pursuance of the orders
of Hon'ble Tribunal, The said communication was also
necessary for the release of applicant’s pay etc.

“herce the contention that the applicant sent the said
telegram only after the stay vacating application was
moved. and the sal@ action is for the purpose of the case
is wholly false, incorrect and denied,

(£) That the contents of paras 16 ami 19 of the
'’ application as stated are not admitted and hence denied.
The Hon'ble Tribunal vide order dated 11 May 1989

has clearly protected the interest of the applicant
toc the extent that applicant®s continuous officiation
on senior post in I.F.S. may not be brcken and for
that the order of the status quo ante has been passed.

W
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The applicant has no grievance against the transfer
from Azamgaih to any other place but his request is that
he should be posted against the senior peost in I.P.S.

The applicant has already pointed out in his rejoinder

fidavit filed on 30th May 1989 that Fotm kf vacancies a1g,
F 2
irf the promotion quota in I.P.S. in 1989 and therefore

there is no inconvenience or difficulty to the

respondent in postér_:g the q—ppgcg_n%ﬁn senio: post in

the cadre., Hence the/\contrazy to the aforesaid in para
unddr reply are incorrect and denied.

(g) That in case the interim order dated 11 May

1989 is not confirmed the applicant shall suffer great

and irreparable loss for the following reasons =

(1) That the vacancies which are going to be
filed occurred before the promalgation of the new rules
of seniority of 1988 and hence the same are liable to
be filled in accordance with earlier rules.

(ii) That in the earlier rules which were
applicable till 26th IZ’?Uly 1988 the continuous
officig}t/ion on senior post in I,F.S. was liable to be
coum:ea for the purposes of year of allotment and
seniority. Hence any incumbent of State Folice Service
if officiated continuously on senior post was entitled
to counter the entire officating sexvice on senior
(1id) That the applicant was promoted on a

senior post in I.F.Se. as Additional S.F. under rule

9 of the I.F.S. Cadre rules in the year 198%tand is

continuously holding the same till this date.

(iv) That the applicant was eligible and entitled
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to be consi dered for inclusion in Select List of
1988 amd onward but he could not bé so considered
or imluded,firstlf for the reasons that all the

212 Ao Q%8 & HES Cl
select lists| prepared were short in size prescribed
under regulation 5(1) of the IPS (Appointment by
Promotion) Regulations and seébridi;{r due to stay order
passed by the Hon'ble Supreme Court with regard to
appointment by promotion in I.P.S. from the officers
of State Police Service of U.P, in a case with regard
to the dispute of seniority afnong the Stafe Police
of ficers,

(v) That hence the delay occured in the matter
of appointment in I.P.S. due to the stay order

passed by a court of law cannot be applied to the
detriment of the applicant hence amendment in the
rules camnot effect the right of the applicant in the
matter of senlority and appintment in I.P.S. mexely
because the said action could not be takén earlier due

-

no -
to Mfault of the applicant,

(vi) That in any case the selectfg list of 1985
cannot be made a basis for appointment in I.P.S. in
the year 1989 inasmuchas review and revision of the
select list every year is mandatory and non-
consideration of service record of all the eligible
incumbents evexy year is only violative of Article
16 but also is in the teeth of mandatory recruitment

rules,

(wii) That there is no reason available for the
Government to give a break in the continuous

officiation of the applicant on senior post in IoP.Se
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in asmuchas 41 vacancies in promotion quota are
lying vacant and the select list of 1986 and onwards
has yet to be prepared. Further there is no
deterioration in the work and performance of the
applicant but to the best of his knowledge the

character roll entries are exemplary.
T e
(viii) That the fact L\State Government by posting

the applicant against the post which is not equivalent
to I.PoS. cadre pos‘c_ifg acting mischievously and
neither any equity is in their favour nor they are
otherwise entitled to do so umder lawe
(ix=) fhat the post of Dy. Commandant is
equivalent to the post of Assistant Commandant and
in fact no such post under the designation of Dy.
commandant in P.A.C. has been created till this date
under the provisions of Pe.A.Co Act. The dut ies and
~ responsibilities and status of Dy. commandant P.A.C.
is equivalent to the post of Dy.SoP. and uptill now
the post has been held by the officers of the rank of
Dy.S.P. hence the order of transfer amounts to
reversion and thexefare in order to protect the
interest of applicant in I.P.S., the same should not

-
be given effect at/ alle

(h) That it may be stated that a similar case

challenging the validity of the select list of
1985 has been admitted by Hon'‘ble Tribunal in which
also the allegation similarLtﬁat- which have been made

.
by the applicant, are contained and the said case L€.

L.
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O.A, No. 125 of 1989 C.B. Rai Versus Govt. of India

has been fixed for Final Hearing on 10 aAugust 1989
and the interim order similar to the order dated

11.5.89 has been passed in that case also,

4.

aApplieant/Deponent
Verification
I, the deponent do hercby verify that the
contents of paras ! to 4 of the R.A, are true to his

personal knowledge. No part of it is false and nothing

material has been concealed, so help me GOD.

Deponent

I iden‘-ify the deponent, who has signed

beore ms., 2 Aw »s«m+ e o athy .

~— &g CM{J -2

mEonnlw f‘.."'fr"‘ 24 WG e uco...‘a.@ '—'ﬁ;/%;?

¢ @’39\ PUOB— By the depcnent
Shri. 1,1 =V TNy }‘vﬁ'/'\/%

whn R e i S 4 Se ¢
\(h{z/ 11: - QV;\F‘. ‘ 'H»...ﬂ XQQ&}(JJCAQW
et -.J.—zh.al?ad
e . r'f..lnlnlng
the cop. - - :c;atan('is
e con vit whick
RN ined

O~ Yoy

f.D. avygAN, - ”
e € 0ATH COMmISSIONER
140 63w} Lugknow L
fNo .. ’!/sz Ctl)“kmn




BEFORE THE CENTRAL AMI«ISIRATIVE TRIBUWAL LUCKH 04
BENCH LUCKiOW

CIVIL MISC.APPLICATION HO, /6 OF 1080 (L).

IN

Oods No, 74 of 1989 (L)

SRS

Heoll o537ivastavs mmmw= et c e c————— Applicent
Vs,

Union of Iadia ang OtherS...........Opp.Parties

oM

To,

The Hou'ule Vice Chairman =2nd his compsnion

members of the aforesaig Tribunal,

The humble spplicstion of the epplicent .

aboveir-med most respectfully showeth ag under:

1 That on interim applieation doted 28,4,1989

s pending before this Hon'ble Tripun=l ang the 4nstent

affidavit is being fileg in furtherance 28 supplement ~ny
to the aforegeiga Stay appliestion,Therefore the instont

2affid-vit be taken on record ang pe treated as port

and parcal to the aforesajg ®pplic-tion

\d
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FRAYER

WHEREFORE on t he facts st=ted =bove it ig
most respectfully prayed tbat this Hou'ble Tribunzi
mzy be pleased to take the affidevit on record ang
the same may very kindly be treated sas part ang parcel

to the aforesaig application,

- | \g&.\.&%// -

Dts]] lay 1989 Counsel for the applicant
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SEFURE THS CENTRAL ADMTaISTRARIVS TRISUN AL LUCKH Oy
BENCH LUCKN QW
SUPPLEBENTARY AFFIDAVIT
I
O.4, N0, B4 of 1989 (1)
H.I‘I.Srivastava -ooo..oooooc.oo-o-otoo.l'lipljlj.cant
Vs
Union of India ang otherS.............Opp.?ax:ties
\/’

Affidavit of | .N. Ty
aged aboutL+H years Son of ari

_-—--——-——-—---—

(deponent)

1, the deponent abovenzmed go

hereby solemnly affirm and stste »s under:

1- That the deponent jis looking after this czse on
behalf of the applicrat and as such he isg fully

ecquainted with the facts of the case deposed to

pelov,
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2= lhat by means of instant application challenging Y
the

?

Scieect Mag of 1005 prewared ror lagien Folice

Service py the Goverument on the ground that the

eforesaid select 1ist hes been pregared in moss
assessment

»rhitrang  ang illegal manner and dssumed by the

selection committee had not beseg on the service record

of the variop- csndidates on extraneoys considerstion,

2= “hat on 2,4,1989 ~frae nesring the ro~tioa
the Hon'ble Tribunsl granted Indulzence by directing
the respondents to leave one vacaney while_mkkiag
appointment of the incumbents whose name have been

ineluded in the aforesaig list of 1985,

de Ihat irritateqd by the aforesajg ~pplicestion
filed by the gpplicait the State Governmvnt vide its
radiogram dated 25,4,19% directed the transferp of
the applxcﬂnt from Commandant PAC Xx Bn, PAC Azumggrh

angd has posted as Dy, Commendant 44 Bn P, 1 .Cxxeerut.

o~

5. . That the anplicwnt 1mmed1:tely filed an
upplication for emendment challenging the aforeS°id
trdnsfer and posting order esnd also filed application

for interim rellef requesting the Hon'ble Tribunezl

to stay the operation of the af oresaig order dateg
254441989 2nd for in the alternativs to direct the

éz reSpondents to post the applicant on orp equivelent

post which the ap,licant is holding since 1983 Lleeg,

a §ost in the cadre of Supdt of Police, o
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Se That the aroresaid apxlioptiou for interim
relief came up for conbideratiou before a benech of
thnis Hon! ble Trlbunal coasisting of Hon, D.&.Hlsra

DoReAgarwal on 27.4,1989 =ngd the Hon! ble Tribunal
inqulred the applicantig counsel as to how meny
vacancies in a cadre post inpronotion quota"qf IPS
are available angd also to sow as to aow the applicant
is pre;udlced Py the zforesajg order while pay seale
of Dy.Commendent eng Commandant PoA.Co are Similar ang
nence in order to clarify the aforesaid querry made by
by the Hon'ble Tribunal the instant affidavit is being
fileg,

Menazly
7= That since Jugust 1983 the dypllent is
cadre
continuous ly holding sénior/post of IPs holding the

post of Commandant, xx s8n, r.A.C,,nzamgarh.

o= thet the post of Commandent jis senior post
in B.F.3, although the post of Dy.Commandant ig nej ther
& cadre post in IPS aop is otherwise €ulvelent in rank

end status of the said post.

O Thet continuence on a cadre post is relev nt
for the purposes of seniority ete, ang ;4 case the
arrlicant is moge to Join the post of Oy.Comnangdant
his continuityg on the Senior post of Ipj shall be
broken ang this will result to the degriment of the
“pplic=nt in tihe matter of seaiority ang further

promotios ete,



10~ That in fact there is no post of Dy,
Comm-ndent in the cadre of IPg and the aforesajg
orger amounts to reversion of the applicant on a

lower post,

1le That the select list of 1985 is already
~ander challeage =nd the Hon'ple Tribunal after

being prima facie satisfied that the allegations

made by the cpplicant in the instant appiication grantéd

interim order,

12. That the Dy,Com .2ndant PeleCo can not pesr
b-dges etc. mernt far member of IFS or officer

holding senior post in IP3,

13, That a large number of Junior officers to
the applicant 46 sedas wno are still non cadfe of ficers
are holding cadre post although the applicant is

being deuied the same,

b=t

4, That further 2 numper of non cadre officer

as well es non select of fi cers are continuing to
¢c-dre

hold senior/post for example one 3ri Prem Changre is

nolding the post of supdt. of Police Vigilence,Kanpyr

which is a cagrn post even till this date,
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15- That 2ccording to the inform tion of
tbe applicsnt 2t present there are 1459 vacanclies ani

even if the eutire officers of 1985 select list are

<
5y
o

v

posted aga.nst cagre post tl4¢ ancies shall remain
vecant and therefor. there is no Teason o dislodge

the applicant from the cadre post to

j4n}

noa cadre post

whieh is inferior in rank and status also,

1G= that in the yegf 198§ =t the t;me

6f commeincement of meeting of_the select coamittee
there were atleasg '17! 9acancies availaple in the
promotion quota of IFS inasmuch €s accordiag to
reguletion 5 of IP3 (Appdintment by Promotion)
Segulation, the size of the Select list is twice
number of the vacancies or 10 percent of Item no,I

™d II which ever {u greater, Ten.percegt of Item

no.I and II, according to the notificstion enf orceg

in the year 1985 comes to !25! g the select list

h+s been prepared containing 34 names ,this Obviously
shows thet it has been prepared on the basis of number
of vacancier =n3, therefore, by sny gmeans t1?% vaeangies
Were avuilable at gire tima, Further theréafter

following promotee IF3 of ficers retired since 1987

i B B

£ill tnis agates

Year Neme of promotee Date of retirement
Qiié&éli_n
1387 Sri Ram Saran 31.7,1087
" Sri Bhagwan Dag Maruya 31,7,1987

1288 Sri Shiv Raj Singh 31,1,1988



Q

= Cm

1988 Sri Om Frakash 31.8.1988

1988 Sri Sushil Kumer 31,3,1985

19883 “ri Harish Kumar 30.3,1983

1988 Sri V. Roy 30.6,1e88

1988 3rl G.K.Shukls 30,6.1988

1988 sri B.N.Sharma 3069,1983

1288 Sri Jodh Singh Shandast 31,12,1983
1888 Sri Mahesh Chandra Rewat 31.12?1988
1988 Sri Devendra Prezssag 3l.12,1988
1989 Sri K.P.Roy . 31.1,1989,

17- That besides above 112 post have inoreased in

the promotion quata of IPSwinbview of the Cadre Schegule
notification datead 27.l.1988 whgreby the quota of

promotee officers hes been increased from 82 to %3

18~  That ia view of IFs (Seniority and Reeruftment )
Rules for the purposes Qf’séniority_continuous} )
officiation on 2 senior cadre post is necessary -nd in
case if aforesaid oontinu-tion is alloweg tobe broken
the spplicaut shallnot be able tobe compensated even if
the instant‘application is allowed and the relief are
granted to the applicant‘in.asmuchas for the purposes of

seniority he shall Sadmid~ sufier ,

19, That {a the_circumstances it is expedient in the
interest of justice that this Hon'ble Tzibunal“may be
pleased to direct the respondent no,3 to post the applicant
agelnst any senior cagre post of IPs during the peidency of

sustant apriiertion in this Hon'ble Irinunal,
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- 1, the deponent abovenameq do hereby declare thzt
the contents of paras l .i% ﬂ‘? _
of this affiéavit are true to my pemssonal knowledge
end those of poras L
are based on the Perusal of rezorg
ang those of parss v |
are pased on legnl agdvice which all I believe tobe_true

2nd nothing material has been concealed angd no part of it

.ﬁ/w/
DEPON T

B I N Y W
Iyoo 1f§z5Ll&qpﬂacﬂﬁaumwﬁglerk to 3ri kicx4yljg>ﬁ&,\

is fealse. 50 help me God,

&b@fﬁgﬂﬁhﬁﬁtéDVOCAIE HIGH CUURT ALLAHABAD do herchy

deciare that the person making this afiidavit and alleging
himself tobe sri |, py Sowiveindtayx is the same person
Who is known to me from the perusal of rccord produceg

before me in this cage,

SR oot

Solemnly_affi“med before me on the s?th day of
May 1989 8t (p 2./ pem Who has peen identified by the

aforesaig.,

I have veen Satisfied myself Dy examiniug the
deponent that he hsg underst od the contents of this

afi'idavit which nas been read over and enpl-ined to him
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| -+ BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL, CIRQJIT BENCH
f o | ,.,. Lockod
) Civil Misc. Application No. 70/ of 1989(%).

In res.

OCeAs RO 74 OF 1989 L )

HoNs Srivastava evsee Applicant
In re :
HeNo Srivastava evee Applicant
Versus -
- |
Union »of Indié and others csee Reépondents.

SUFPPLEMENTARY APPLICATION

The alove named applicant most respectfully

begs to state as under-

1. That as has been stated in the original application
that the applicant was promoted as Additional superintendent
of Police in the year lgaii_-ax;xd subsequently to the post of - ‘
commandant in March 1988 and since then he has been working
as mmandant 20th bBn, P..A.-C. Azangarh, It is to be mentioned
here that when the cadre of Additional Superintendent of
Police was created then vide zx a éovt. order dated 1,12,84
it was clarified that the status and responsibility of the
&\N post of additional S.P. will be in the I.P.S. Senior Scale

x& n—"
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of Bs. 1200-1700 and they will be entitled for the same and
the relevant G.0. No. 5025 /Aath /Police Section-2/1984

dated 1,12.1984 is being filed herewith as Annexure No, -1
to this Application.

2. That there are sc many posts still avaidable in the
State equivalent to the post of Gommandant and it is speci-

fically mentioned here that even post of Commandant is

vacant in the 44th Bn. P.A.C., at Meerut where the petitioner

is being sought to be reverted and posted as Dy, Commandant.

Lucknow-Dated, _ \QQL(AQ\P%

april 28, 1989 Adwcate,
Qunsel for the Applicant,
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

CIRCUIT BENCH, LUCKNOW.
0.A.No. T4 of 1989 (L)

Shri H,N. Srivastava

Commandant, 20th Battalion

P.A.C. AZamgaI‘h. soecse AppliCan‘t
vs.

Union of In,dia, through the

Secretary, Home Affairs
New Delhi and otherse. coeses Respondents.

AFFIDAYIT

o I, H.K.L, Capoor, aged 64 years, Chairman,
Union Public Service Commission, New Delhi do hereby

solemnly affirm and state as follows:

1o Hon'ble Central Administrative Tribunal, Circuit
Bench, Lucknow have ordered on 30th June, 1989, the
production of records in the Tribumal relating to and

touching upon all the matters and contentions raised

in the aforesaid application.

26 I, as Chairman of the Union Public Service
ommission, am in control of and incharge of its

Fecords.

3. I have carefully read and considered the relevant

records and have come to the conclusion in respect of

H oabes Ns— them as under:-
| Details of item for which

privilege is claimed,

Union Public Service Commission I find that the
file relating to the meeting records relevant to
dated 27th December, 1985, of the present

Contd. * 0 ‘2.
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the Selection Committee

for selection of the State
Police Service Officers of
Uttar Pradesh for promotion
to the Indian Police
Service particularly
minutes of the meeting of

the Selection Committee.

Qoéq

application are the minutes
of the meeting of the Select-
ion Committee, which met on
2741251985 for selection of
the State Police Service
Officers of U.P. for promotic
to the Indian Police Service.
I have seen the minutes,
These consist of the follow-

ing pages :-

Date of No. of pages
meeting,
2741261985 8

These are unpublished
official records relating to
the affairs of the State and
their disclosure will cause
injury to public interest
and will materially affect
the freedom and candour of
expression of opinion in the
determination and execution

of public policy.

4, I do not, therefore, give permission to any one

under Section 123 of the Indian Evidence Act, 1872 to

produce the said documents or to give any evidence

derived therefrom and claim privilege under the said Act.

Contd. e e 30
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ot 5. However, I hasten to voint out that I have no

objection whatsoever to the documents in regard to which
privilege has been claimed, being produced for perusal by
the Hon'ble Members ef the Tribunal for satisfying them-
selves about the bona-fides and genuineness of the
privilege.
6. I realise the solemnity and significance attached
to the exercise of power under Section 123 of the Indian
Evidence Act, 1872 and privilege is not being claimed on
the ground of expediency or té avoid an embarrassing or
inconvenient situation or because it is apprehanded that
the documents, if produced would defeat the case of the

- Union of India. |

Solemnly, affirmed at New Delhi, this g/, /4
day of July, 1989.

toabic Ko

— ay{
(HeKoLo CAPOCR)
CHAIRMAN
UNION PUBLIC SERVICE COMMISSION
DEPONENT,

\VERIFICATION:

I, H.K.Lo. Capoor, do hereby solemnly affirm and
state that the contents of paragraphs 1 to 6 are true to

my knowledge,

%n&&rAi%~

—aul?
(H.K.L. capoory“"l¥
CHAIRMAN
UNION PUBLIC SERVICE COMMISSION

DEPONENT

Solemnly affirm=d befors me, read over &

exclain:d to the depw.:.s, admitteed

as cosrcct.

Cath Cemzaniloner, Now Delhi 2 & JuL 1388



