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‘Hon'ble

"lqol"i.. R . :

Mr- V. K-o Set‘"l
) =Telle.

Hon'bls Mre D.C. Varma

-

On benalf of thé aool¢cant.-8r1 L.K.Pathak,
learned. -

On bcnalf of the resoondenus-arl AKX,
Chaturvedi, ﬂearned counsel

1
i

has prayed for adjournment on account ©f

indisposi*ion,'
List £ or heaing(u125-9 9b.f |
sri L K. Pathak,

HenceForth the name of

‘be . shown in ﬁhz Cause List as- counsel for

Qhe appllcant. i :
. S VS ¥ 46
JMae - . : C LAM,
25=0=95 o
ion'dle Mr. V.Z. Seth - &l
D.C. Varma “Upli.

ion'hble Mr.

*~r apoplicant - 3ri L.W. Bathak,learned
» : counsele !
Sri A.K.Chaturvedi,learned counsél for the
respondsnts is on, lgave. _

List for hearing on 28-9-1995.
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IN THE CENTRAL ADMINISTRATIVE.TRIBUHAL:

LUCKNOW BENCH, LUCKNOW.

8

Original Application Notéﬁyéyghf 1998,
T.A.R.A./C.C.P.No. of 1998,

Date of Decisicn: gLLf,/l\fﬁﬁ"

/ VHWKGAZNV‘YP@‘ r)’t\'{b'?’\’ Applicant
Shn L“‘<dé&ll%w& Advocate for applicant

Versus .
....“.Ql.ﬂ-g.(:t‘;'{'g"l??......... Respondents
. .si’g/'!‘. A ;'(".6'4‘2»/’:“‘.‘1’.‘??.‘/./. ceee Advocate for

Respondents

CORAM

HON'BLE MR, D C (/Zyws, T W,
HON'BLE MR. A K, pso% . # M. '

K4

1. Whether reporter of 1local papers may be

allowed to see the judgment.

Copy of the ijudament? T !

}
4. Whether to be cerculated to other benches ? 7D !

Vic cha'rman/Mamber

e o



CENTRAL ADMINISTRATIVE TRIBUNAL, LUCKNOW BENCH

LUCKNOW

O.A. No. 50 of 1989
: 0 T
Luckncw this the 24" day of Dec., 99.

HON. MR.'D.C. VERMA, MEMBER(J)

HON. MR. A.K. MISRA, MEMBER(A)

Muneshwar Dayal Misra aged about 35 vyears,
son of late Ashwasthama, resident of Mohalla Chitta

Khera, Aishbagh, Shastri Bhawan, Lucknow.

Applicant.
By Advocate Shri L.K. Pathak.
versus

1. Union of India through the General Manager,

Northern Railway Headquarters office, Baroda House
New Delhi.
2. The Chief Workshop Engineer, Headquarter
Office Northern Railway Baroda House, New Delhi.
3. The Dy. Chief Mechanical Engineer, Northern
Railway Carriage and wagon Shops, Alambagh,
Lucknow.

Respondents.
By Advocate Shri A.K. Chaturvedi.

ORDER

BY D.C. VERMA, MEMBER(J)

Vide this O.A., the applicant has challenged
the order of removal from service passed on 12.5.88
by respondent No. 3 and the appellate order dated
19.9.88 passed by respondent No. 2., Consequential

reliefs have also been claimed.

%

2. The brief facts of the case are that the

applicant was working in the Canteen of Carriage
and Wagon Workshop Northern Railway Lucknow.
Subsequently, as the Canteen was a statutory
canteen, the post for apbointment of Manager was
advertised and the applicant appfed fér the said
post. The applicant claimed that he has passed

Class 9 and was eligible for the post. With this



-

application (AnneuxreC-1) the applicant enclosed

7 O
- fwe attested copy of educational certificate. The

applicant was appointed as Canteen Manager and
started working as such. The applicant was treated
as railway employee w.e.f. 22nd October, 1980 in
terms of Railway Board letter dated 22.5.81 because
prior to 22.10.1980 all the staff of the Canteen
were not railway employees'and the salary of the
staff was paid out of the canteen fund. In 1985, a
complaint was received that the applicant has
obtained employment as Canteen Manager by
submitting false educational cetificate. An enquiry
was made and it was found that the copy of
educational certificate attached by the applicant
alleged to have been issued from D.A.V. Inter
College, was not genuine. In the Schollar register
at serial No. 9583, the name of one Mohd. Yahya son
of Tafazzul Husain resident of Alambagh was found
recorded instead of the applicant. Consequently,
the copy of the certificate filed bythe applicant
was found as forged and false. The applicant was
therefore, served with a major penalty charge sheet
on 13.12.1985 (Anneuxre C-2 to the C.A.). The
applicant submitted his explanation on 10.1.1986
(Anneuxre-2 to the O0.A.) and therein he had
stated that he did not submit the transfer
certificate from the D.A.V. Inter College,
Luckn.ow. With his explanation, the applicant
submitted another transfer certificate from MKSD
Inter College Paper Mill Colony, Nishtganj,
Lucknow. Consequently thé éhquiry was made from
MKSD Inter College. The Principal MKSD Inter
Colleg.e reported that Muneshwar Dayal son of Shri
Ashwasthama never studied in his college and
cancelled the said Transfer certificate alleged to
have been issued on 4.1.1986 through letter dated

6.2.86. Thus, according to the respondents, even

/

N
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subsequent certificate filed by the applicant from
MKSD Inter Colege was found forged and false.

3. A charge sheet issued on 13.12.85 was
<

withdrawn and charge sheet was
issued on 22.10.86. The applicant was again given
opportunity but as no reply was received, an
enquiry officer was nominated by the disciplinary
authority. A defence counsel was appointed and the
enquiry proceeded. Meanwhile, the applicant filed a
Civil.Suit in the Civil Court against the Principal
MKSD Inter College, Lucknow. The applicant informed
the enquiry officer also on 2.6.87 (Anneuxre 11
tothe 0.A.) that the matter has become subjudice
and so the enquiry be kept in abeyance till
finalisation of the case by court of law. The
enquiry officer however, prbceeded with the enquiry
and gavé his finding on 27.1.88. By the impugned
order, the applicant was removed from service but
the applicant preferred an appeal. The same was
dismissed bythe other impugned order, hence this
O0.A.

4, The impugned orders have been challenged as
being non-speaking and illegal &s they have been
passed without applicationof mind and witlout

following due procedure prescribed in law. They

have also been challenged on the ground that the
cppies §f the documents were not sppplied to the
applicant, nor reasonable opportunity of being
heard was provided. Various other grounds of
challenge have been taken as detailed in the 0.A.

5. We have heard the learned counsel for the
parties at great length, and we are of the view
that it is not at all necessary for this Tribunal
to decide the correctness/genuineness of the
certificate filed bythe applicant either from the

D.A.V. Inter College or FROM MKSD Inter College

=
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Paper Mill Colony Lucknow. The Civil Suit is still
pending. It will be for the Civil Court to make its
own assessment and decide the issue. In the service
matter, we are required to find out whether the
procedure followed by the enquiry officer and the
appellate authority is in accordance with the rules
or not. If the enquiry officer has not followed the
prescribed rules, the order of the disciplinary
authority and also of the appellate authority would
stand vitiated. From this angle, we have examined
the enquiry report dated 27.1.88, which is attached
with Anneuxre 14 to the O.A. The enquiry officer's
report is in two pages only. It does not contain
any details. Consequently, the learned counsél for
the respondents was asked to produce the original
| . T prmeedune ond 7
records so that we may examine thez\eV1dence
recorded bythe enquiry officer and find out the
substance which isjégégiégé in the report of the
enquiry officer. The 1learned counsel for the
respondents hég showed his inability to produce the
records and drawn our attention towards para 15 of
the Gupplementary Counter reply where it has been
specifically mentioned that the service record
peftaining tothe punishment order was sent to the
then Railway Advocate, Shri Arjun Bhargava
alongwith parawise reply for drafting reply. Later
on Shri Arjun Bhargava was de-panelled from amongst
the‘ Railway Advocates, as such the case was
allotted to the other.counsel. The service records
and the D.A.R. file could not be made available to
the counsel appointed subsequently, as it was said
to have been lost. The learned counsel has also
drawn attention towards létters received in this
respectg. Thus, we have not been able to see whhat
evidence was recorded, what procedure was followed.

WE have, therefore, examined the contents of the

L—"

"
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enquiry officer's report. As per rule 9(25) of the
Railway Servants (Discipline and Appeal) Rules,
1968 (in Short Rules of 1968) after the conclusion
of the enquiry, a reporf has to be prepared which
shall contain the following:

a) the articles of charge and the statement of
misconduct or misbehaviour

7

b) the defence of the Railway servant in respect <
each article of charge.

c) assessment of the evidence in respect of each
article of charge;

d) the findings on each article of charge and
the reasons therefor.

6. On examining the enquiry officer's report, we
find that none of the 4 requirements are fulfilled.
The earlier charge sheet was withdrawan. #» the
present charge sheet was only in respect of
educational certificate filed by the applicant from '
MKSD Inter College. The oral evidence recorded ,
the documentary evidence in respectof this charge
are not clearly indicated in the enquiry officer's
report, nor the assessment of evidence in respect
of the articles of charges has been made. Except
for one witness, we have not been able to find outi£’/
evidence of any other witness was recorded. Giving
a finding ,without assessment of the evidence on the
article of charge alleged against the applicant,
makes the enquiry officer's report invalid as it
violates the provisions of Rule 9(25) (1) of the

Rules, of 1968.

7. Similarly, we'find that the appellate Qrder
Anneuxre 17 to the 0.A. is a very cryptic order and
it contains nothing. Though the applicant had
submitted a detailed memo of appeal, copy of which
has been annexed as Anneuxre =16 to the O0.A.
nothing has been considered by the appellate
authority. @&; Rule 22 of Rules of 1968 provides

the contents of ‘appellate order. The appellate

b
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Lis required to examine whether the procedure
laid down in the rules has beeh complied with and
if not whether non compliance has resulted in
violation of any provisions of constitution of
India or in the failure of justice. The appellate
authority is also required to examine whether the
findihgs of the disciplinary authority are
warranted by the evidence on record. The contents
of the appellate order do not show that any
attention was given to any of these requirements.
Consequently, in our view the appellate order is
also not valid.

9. In view of the discussions made above, both

the impugned orders are not valid and are liable to

be quashed. Accordingly,we quash the two impugned'

orders. We however, leave it open to the
respondents to start fresh enquiry(if they deem
it propef in the circumstances of the case and also
to pass necessary orders with regard to the period
the applicant had been absent from service due to
impugned orders.

10. The O.A. is decided accordingly. Costs easy.

“/*/’Jﬁ

MEMEBR(A) MEMBER (J)
Lucknow; Dated: 2_9\~\1\~Qf\

jShakeel/

N
3



In The Central Administrative Tribunal, Allahabad, \

Muneshwar Dayal Misra,

Union of India and Qthers.

Sl.No. Discription of Documents

Circuit Bench At iucknowo

N Se [agv)

Vs,

" Index "

>

1,
20
S

4,

5

6o

To

8o

Petition / application -
List of BEnclosures 1
Photo Sta t Copy of Letter dtd. 14
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In the Central Administrative Tribunal, Allahabad,
Circuit Branch at Lucknow.

2 L c} & (o)

Muneshwar Dayal Misra aged about 35 years S/o. Late Ashwasthana,

L

resident of Mohalla Chitta Khera, Aishbagh, Shastri Bhawan,
Luc knoﬁ. |

Potitioner
v.S.

1. Union of India, through the Genecral Manager,

Northern Railway, Headquarters office, Baroda House,
New Delhi,

2. The Chief Workshop Engineer, Hoadquarter office,Northern
Railway, Baroda House, New Delhi,

3. The Dy. Chief Mechanical Engineer, Northern Railway,

Carriage and wagon shops, Alambagh, Lucknow,
Respondants

Details of applicatio

LR R B PR =g PN T Py ~4{ “Qunghomgepigidp—y - -

1, Particulars of the applicant;-

(1) Name of the applicant i- Shri Muneshwar Dayal MIs7a
(1i) Namo of father '~ late Ashwasthama

(11i) Designation and Office - Canteén Manager,
~ in which employed. Carriage and wagon Work- .
shops, Northern Railway,
Alanmbagh, Lucknow
(iv) Office Address '~ Carriage and wagon Worke

shops, Northern Railway,
Alambagh, Lucknow.

(v) Address for servico of Shashtri Bhawan, Mohalla-
- - all notices. Chitta Khera, Aiskbagh,
Lucknow
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2-  Particulars of the respondents - Union of-India,
(a) (i) Name and/or designation of  through General Manager,
~ the respondents Northern Railway, Baroda

House, New Delhi,
(1) Office address of the respon-

-dents,

(iii) Address for service of
- all notices.,

(b) (i) Nanme and/or Designation

of the respecndent

(11)0ffice address of respon-

dents.

(iii)Address for service of
all notices.

(¢) (1) Name and/or Designation
of the respondent,

ndOn

Chief Wprkshops,Engineer
Northern Railway,
Headquarters office,
Baroda House, New Delhi,

Deputy Chief Mechanical
Engincer, Carriage and

Hagon Workshop, Northern
Railway, Alambagh,
Lucknow,

(11) Office address of respon
"'dent .

(ii1i) Address for sorvice of - - do - ———
all notices,
3= Particulars of the order against
which application is nade,

The application is against the
following orders :=-

(1) Order No, 725-E/DCME/MD and 725-E/DCME/MD
(ii) Date -12,5,1988 and 19,.9.1988

(1ii) Passed by Deputy Chief Chief Mechanical Enginee;
: Mechanical - Headquarters office,
Engineer, Carriage Baroda House,

and Wagon Shops, New Delhi,
Northern Railway,
Alambagh,Lucknow,
(iv) Subject in brief - Removal from service,

k- Jurisdiction of the Tribunal : - The applicant declares
' the subject matter of the

order against which ho =
B/—' ".{,Z.fg}'b feceel
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- wants redressal accruecd
at Lucknow as such it is
within the jurisdiction
of the_Centrai Adminis-
tration Tribunal,-
Allahabad, Circuit Bench
at Lucknov,

5-  Eacts of tho epsei~ The facts of the case are

as unders- . -

(a) That the applicant had applied for the post of Canteen

' Managor in Carriage and Wagon Workshop, Northern Railway,
Alanbagh-Lucknow in 1977, Tho selection of the said post
was held in Jan., 1978, ‘ |

(b) That having boon solected for the post of Canteen Managor,
" the applicant was appointed as Canteen Manager w.c.fron

1%.1,1978 in scalc Rs,205-%30,

(c) That on completion of one ycar sorvico as Manager, the Bay
of the applicant was increased from Rs.205/aAt6 215/ in
scale ﬁs.20§-h30/-. The grade of Canteen Mangger revised to
Rs,300~500 w.e.from 1.10,1679, thus the pay of the applicant _
was fixed as Rs,300/« per month w,e.from 1,10,1979 and on
conpletion of one year service in scale Rs,300-500, the
pay of the applicant was increased from Rs,300/~ to Rs,310/~
Wee.from 1,10,1980, -

(d) That in terms of Railway Board's Letter No.E(W)76-CIV-I-6

" 7 dated 22-5-1981 the canteen staff deemed to have been
treated as Railway Employees with effect fron 22,10,1980,
The scale of canteen manager has again been revised from

Rs 300500 to Rs,330-480 w.e.fron 22,10,1980,

(e) That the appiicant was So sincore in his work as Canteen -
Manager and he had not given any opportunity to make conplaini
against him, He always pleased to his superiors. Thus he -

always earned his annual increments upto 1.10,1986,

coco..)-i-
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(f) That the applicant was served with a memorandum No,725«E/

/DCME/MD Dated 13.12,1985 {Major Penality Charge sheet) on

e ————————

the ground that Transfer Certificate submitted at the time

of submission of application for the post of canteen manager

Wasr false, The said memorandum was issued on the false report

&

(g)

“12i5>' o

(i)

(3

of Shri I.P. Batra, Secretary, Anti-corruption Cell -Congress
(I), Mawaiya - Lucknow dated: 17,10,1985, (Photo Stat Copy

is enclosed and narked as Amnexure No.I) Inspite of several
requests, The Copy of the letter marked as Annexure No,I was
not supplied prior to submission of explanation of the

Said nemorandun,

That the applicant submitted his explanation to the said
nemorandun on 10.1;1986 (Photo Stat copy enclosed and is
narked as Amnexure No, II). The alleged allegations were
replied suitably as the applicant actually never got his
education in Daya Nand Anglo Vedig, College, Lucknow, The
applicant was educated in M.X.S.D. Inter College, Paper
Mill Colony, Nishat Ganj, Lucknow,

That the respondents were convinced with the explanation —
and issued directions to the applicant to submit the Transfer

Certificate in original vide letter No.?QS-EfDC’”E(’”D

“dated \.2. 96 (Photo Stat Copy enclosed and is marked as

Annexure No, III),

That the applicant had submitted tUo applications on

2,6,1986 to obtain the correct date of appointment as canteen
nanager, copy of the application submitted Ey the applicant
for the appointment as canteen nansger and the Transfer -
Certificate of D.A.V. College - Lucknew for natural justice
(Photo Stat Copy of the applications dated 2.6,1986 aro

enclosed and is marked as Annexure No,IV and V ).

That the respondents did not disposed of the applications
but initiated to act a departmental enquiry in an arbitrary
nanner as the respondents were determined not to afford the

opportnities to the applicant to defend his case,

D 256K
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That the respondents could not stand on their faot feck
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and cancelled the romorandun No,725-E/DCME/MD Muneshwar
Dayal) dated 13,12,1985 vide Lettor No,725-E/DCME/MD
dated: 22-10-1986(Photo Stat Copy is onclosed and is
marked ;;wAnnexure No,VI), In the said lotter the cause
of cancellation of the said memorandun was not inco-rpo-
rated, which is clear evidence that the alleged
allegations were in correct, false, fabricated and

without grounds.

That the respondent No.3 had again issued the memorandum

No,755-E/DCME/MD/(Muneshwar Dayal) dated 22.10,1986,

Photo Stat copy is enclosed and is marked Annexure No,VII,
on the ground that the Transfer Certificate pertaining to
M.K.5.D. Inter College, Paper Mill Colony, Nishatganj -

Lucknow was wrongly issued by the Clerk thus the agplicant

has no requisite qualifications,

That the respondent No.3 has not enclosed a copy of the
notice under which the applications were invited for the
post of canteen manager hence the alleged allegations

that the applicant has no requisite qualifications are

baseless,

~

That the applicant had submitted an application en
26,11,1986 to\inSpect the relicd upon decuments with his
defence Counsel but the respondent No.3 has not given
any opportunity to inspect the relied upon documents to
afford the natural justice, The respondent No.3 asked
for to submit the three names of defence Counsel vide
letter No,725-E/DCME/MD dated 3.12,1986 (Photo Stat copy

is enclosed and is marked as Annexure No., RVIII)

That on 11.3.1987, the applicant had attended the enquiry
with his dofence Counsel and at the said nornent the

applicant demanded the documents pertaining to alleged

0.0.00.6
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allegations and the reasons for the cancellation of

the previous S.F 5 (Memorandum for‘major penality Dated
13.12,1985) on the very same day the defence Counsel
gave a ndte to tho Bnquiry Officer to supply the‘

docunments for natural justice (Photo Stat Copy is encloset

and is narked Annexure No. IX,

That the Enquiry Officer threatend to decide the case

on Ex-parte, if the applicant would not attend the
endquiry with his defence Counsel vide letter dated
19.3.1987. The applicant gave three names for his dofenco
Counsel thus any of the defence Counsel be called in

case one Shri Shukla had not attended the enquiry. That
the applicant and his defence helper were very much
regular in attending the BEnquiry except the days when
any one was on sanctioned leave, It was not deliberately

avoided to attend the enquiry,

That the respondent No, 3 had not supplied the following
docunents which were more essential for natural justice

in a departmental enquiry proceedingss-

Erployment notice under which the applications wore
invited for the post of Canteen Manager.

Nunmber of applications received.

Call letters issued to the candidates for intervicw,

Copy of Transfer Certificate submitted alongwith
application,

Selection proceedings of recruitment Béard.‘

Copy of offer letter with acceptance by the applicant,

That the Enquiry Cfficer gave assurance that on the
availability of the documents as demanded will be supplie
«d but wore not supplied to defend his cése but the
applicant has been removed from service in a bias

panner,

00'.07
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(t)
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That the respondent No,3 was not so much prompt to

conduct the enguiry in a proper manner afBrding the
oﬁportﬁnities to the applicant to defend his case prcﬁerly
for natural justice, It is evident from the letter No.
725-E/DCME]MD daﬁed 14,5.1987, Photo Stat Copy is

enclosed and is marked as Annexure No.X.

That the applicant instituted &s case in the court of

Law against the Principal, M.K. S.D. Inter College, Paper
Mill Coloney, Nishatganj, Lucknow on the ground of his
report dated 6,2,1986 wherein the Prlncipal, M.K.S. D
Inter College stated that the Transfer Certlficate has
been issued wrongly by the Clerk thus the same be treated
as cancelled. The appllcant informed to the Enquiry
Officer on 2, 6 1987 {Photo Stat Copy is enclosed and is
marked Annexure No.XI) that the case has now becone
subjudice. THe Deputy Ch1ef4Mechanical Engineer, Carriage
and Wagon Workshop, Northern Railway, Alambagh, Lucknow
was dlso the party in the said case, The case was become
subjudice and thus the'enquiry kept in abeyance till'
finalization of;the case by the Court ?f Law, The‘Enquiry
Officer did not care of the Court Case and gave his
epquir} fiﬁdings on 27.1.1958. The enqulfy findicgs are
baseiodly oﬁ an Ex-parte.on the ground chat the applicant
and his defence Counsel had not attended the enquiry on
the dates fixed for the enqﬁiry. The enquiry Officer
himself postpened the enquiry and the next date fixed
for the enquiry to harass the applicant and his defence

Counsel.

That the respondent No.3 acted in theﬁ?fvcﬂlation of

the learned Court of Law who have asked the Deputy Chief
Mechanical Engineer, Carriage and Wagon Werkshop Northefn
Railway Aldmbagh, Lucknow to file the entife documents
including the letters, enquiry papers, replies of the

applicant, in the Court of Law, The reSpondent No,3 was

a party in this case and it was in his knowledge that
oG e ey R
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" the educational Certificate issued by the princlpal ,

M. K S.D. Inter College - Lucknow was to be de01ded its
genuineness by the Court of Law, The respondent Ne.3 sat'
as judge to declare the educational Certificate as falSe
thus the respondent No.3 acted against the Principal of

*

natural justice and judicial precedure,

That‘the copy of the Written Statement submitted by the
Principal, M.K.S.D. Inter College, Lucknow is enclosed
and is marked as Annexure No,XII, In the sald written
statement the prlncipal, M.K.S.D. Inter College, Lucknow
hes admitted that all the papers drenched in a floodt only
the Transfer Register was saved and is available thus the

Transfer Certificate was issued.

That the Principal, M.K. S.D. Inter College Luoknow ‘
admitted the genulneness of educational Transfer Certificat(
even then the respondent No.3 removed the . appllcant from
service having malaflde, 1ntention and in an arbltrary
nanner only to harass the appllcant, create mental torcher

and put him at the stage of starvation during “these hard
days, |

- L3 o

That the function of the Canteen of Carriage and Wagon..
workshops, Northern Railway, Algmbagh, Luclmew :-managed -
by a Committee of elected members, The Deputy Chief -

. Mechanical Engineer was acting as President of the said

elected Committee, The applicant was appointed with the .
approval of President (Deputy Chief Mechanical Engineer).
The Qanteen Staféjg;clared/treated as Rsllway Employees
with effect from 22,10,1980 in terms of Railway Board's
letter No;E(W)76 bIV-l-6 dated 22,5.1981 (Copy enclosed
and is markéd‘as Annexure No.XIII ) but it was not -

clarified who will be the appointing authority of the

coceesd
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‘staff apponnted in canteen by the Committee with the

approval of Presidentwithout the power and jurisdiction the
the respondent No.3 removed the applicant from service

in sheer violation of rules, regulations, The Respondent
No.2 alse acted beyond his power and jurisdiction to

censider his appeal,

That the order of the disciplinary authority (Removing
autherity) as cermmunicated vide No,725-E/DCME/MD dated
12,5.,1988 does not‘sa%ﬁ“to be the speaking order as the
grounds have not been incerporated therein. {Photo Stat

Copy is enclosed and is marked Annexure No,XIV),

That the principal, M.K.S.D. Inter College, Lucknow
addressed an application to the District Inspector of
Schools, Lucknow on 10,1,1986 ( Photo Stat Copy is
enclosed and is marked Annexure No.XV) for the grant

of additional relief to the College as due to flecod, the
recerd, furniture and other articles for armenities of
the college have been ruined thus to continue the’
function of the college additional fund is most:

essential,

That'the applicant preferred:ang;gppeal to the Chief
Workshops Engineer, Headquarters Office, Baroda House,
New Delhi on 20,6.'88 {Photo Stat Copy is enclosed and
is marked Annexure No,XVI )., The appeal did-not base on
all the relevant papers , thus the applicant submitted’
an application on- 15,6.,1988 to obtain soﬁé documents and
on receipt of those documents the applicant preferred °
an additional appeal on 22,8,1988 but it is clear fron
the reply dated: \4 ..c\\Stf that the additional appeal ~
was not forwarded to-the Chief Workshops Engineer, It

is clear from the impugned order of Annexure XVII as

'QQO‘.lO
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A)

B)

c)

D)

v R

“-ss 10 ::- . -

e
no reference 6f additidnal appeﬁl is available thoreon
The orders Qf the appoallatec authority are incenplete,
illegal, non speaking and against the natural justice,
The appeallate authority has also not acceded the request
of tho applicant and has not granted the porsonal =

interviow,

-— ey e e

Bocause the impugned order of removal fronm sorvice

dated: 12.5»1988 as well as the appellate order dated
19,9,1988 are illegal and non-speaking, in as ouch as
they have been passed without any application 6f nind

to the nenorandun of charge, the reply of the applicant,
other relevant evidence and documents and other attending

facts and circunstances of the case,

Bocause the inpugned order of renovai fron sorvice as
well as the appellate order botg’are nanifestly illogal
and beyond jurisdiction as the‘appiieant has not been-
given the proper and reasonable opportunity of being
heard in the alloged disciplinary conducted in respect

to the menorandun of charge.

Bocause the respondent No, 2 & 3 both have committed
the nanifest crror of Law and are not looking to the
facts that the enquiry once started in a major penality
can not be cancelled the menmorandum o to issue amother

najor penality charge sheet on the sane allegations,

Because the respondents No. 2 & 3 both habe cormitted a
nanifest orror of Law and are not appreciating tho Law
that if the removing authority was of the opinion that
pnajor penality imposed upon the applicant is not in order
thus cancelled the major penality memorandum, then the
igsuc of another najor penality charge sheet on the‘

sane allegations 18 not im order,
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Because panifestly no charge as contained in the
nemorandun of'charge is made not againsﬁ the applicant
on the basis of evidence and the documents relied upon.
invsupport of such charge and contained in Annexure

No. QEZ of such memorandun of charge.

Becausce the respendents No, 2 & 3 both have cormitted

a nanifest error of Law and jurisdiction in not looking
to the fact that if they decided to renove the petitioner
(applicaﬁt) on the basis of evidence and docunents -
other than those mantioned in support of the 1éputation
contained in the menorandun of charge, then it was
nandatory for then to supply all such relevaht_evidonce
and docunients to the applicant rinf! and he should have
been given all reasonable opportunifies to defend himself

against such allegations and evidence.

Because the impugned order of removal from service

as well as the appellate order bdth are totally illegal
in as much as they do nof contain any reasons what so
ever to support the removal, Both the impugned orders
are cryptic and non speaking and have been passed

b'-r’ . T 1
without contgining any reasons. dnabfeuce ¢ W Qf’bmu@‘u‘—mmﬁ
Ye/g?,o.udeuj- Nu- 2 aud 3 were aeled bG-and rewy Mohrlum L5 veanove

T affplicauk, ¢ )

Because the respondents are acting arbitrary and

illegally in discriminating the applicant in the matter

of his retention in service as Annexure ~II of the

neporandunt is a clear ovidence that the respondents

first obtained a letter dated 8,10,1985 from the
Principal,'D.A,V. College, Lucknow then fron Mr,I.P,Batra,
and thereafter again from the Principal, D.A.V, College,
Lucknow 30,10,1985 but the copy of the Principal,

D.A.V. College, Lucknow dated 8,10,1985 was not -

supplied.

LX 0..9012
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Because the Deputy Chiof Mechanical Engineer did not
care the orders of the Hon'ble Court but acted in an
arbitrary nanner and removed the applicant fron service

only to put the applicant at the starvation stage and

not continue to contest the case,

Because the opportunity could not be provided to supply
the documents for natural justice, All the relevant
documents are self explanatory that respondents always

acted in an arbitrary manner with a malafide intention

and they were make a plan to remove the applicant.

Because after a serving of about 10 years without any

conplaint, the respondents No,3 did not wait a little

while to have the verdict fron learned Civil Court,
Lucknow and passed all the departmental rules, principle -
of natural justice and judicially proceedings and

hurriedly removed the applicent,

Because the enquiry Officef has errored and also failed
to act with judicious eyes as he did not examine the
conplainanéj?hri I.P. Batra, principal and Hezd Clerk
of the M.K.S.D. Inter College, The applicant too was not

given reaséhaﬁlevopportunity to cross examine then,

Reliefs Sought 2=
| En view of the facts mentioned in para___

above, the applicant prays for the following reliefs :-

That after summoning the entire record of the disciplinary

enquiry conducted against the applicant from the posse=-

'ssion of the respondents, and after making a perusal

of the same, the impugned order of removal from service

———

dated 12,5,1988 passed by the respondent No.3 as well as

- -
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e)

d)
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the appeallate order dated 19,9.'88 passed by the

e— =T

respondent No.2 both be set aside and quashed.

That by means of consequential reliefs, the respondents

be further cormended to treat the applicant to be entitled

for re-instatoment in service and the intervening period
from the date of removal to instatement be treated as

duty and the payment thereof be made,

That any other appropriate order or directions to which
the épplicant is deened to be entitled under the entire

facts and circumstances of the case, may also be allowed,

That the cost of the application be also awarded to the

applicant,

Interin order, if prayed for & 2=~

The applicant is also
entitled for the following interin order during the

pendency and decision of the instant application :2-

That for the facts, circumstances, ground, and the
reliefs claimed in this application and stated in para __
and __ abovo, the respondents be directed to take the
applicant on duty in the capacity of Canteen Manager
irrespective of the impugned order of removal from
service on 12,5,1988 passed by the respondent No, 3 and
not to create any hindrence or obstacle in the matter

of taking the applicabt on duty.

Such other orders or direction in the nature of
interin relief to which the applicant is held entitled,

be also passed in his favour,

ooo..'l""
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Details of remedies exhausted :-

The applicant declares
that he has availed all the statutory departmental renedies
available to him under the Railway Servants (Discipline
and Appeal RulésQ 1968. Unde? these rules he had preferred
an appeal to the Chief Mechanical Engineer, Northern
Railway, Headquarters Office, Baroda House, New Delhi,

which was rejected by means of his order dated 19.9.1988.

Thus, under the aforesaid service rules, no further

appeal is provided to the applicant,

Matter not pending with any other Court etc. 5.

The applicant
further declares that the matter regarding which this
application has been made is not pending before any Court
of Law or any other authority or any other Bench of the

Tribunal,

Particulars of Postal order in respect of the
Application Fee, '

DD
1, Number of Indian Postal Order{(s) % 06750y

2. Name of the issuing Post Office, M(MMA)U-QL~ ducknpg
3. Date of issue of Postal Order{s) 23.!.1a89
4, Post Office at which payable,

Detail of Index :-

An index in duplicate containing the details of the

documents, to be relied upon is enclosed, -

List of Enclosures:ie

The list of the enclosure is attached and is marked
Annexure No,1l,

I L1
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I, Muneshwar Da;rai son of Late Ashwasthama aged about
35 years resident of Chitta Khera, Aishbagh, Lucknow do hereb;
verify that the contents from 1 to __ are truc to ny
personal knowledge and belief and that I have not suppressed

any naterial facts,

S —— Y Lo, &} S
")
Lucknow : ' , 3¢ <
Date : 239 \a89 Signature of the
. " Applicant
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ByoColleEoy
(Cortesn Uf2icor),

Shri Mussatwe Dhyal hos ot dnsd
eaploment ¢s Kenagar Catesn, under fm
by sulaitting & £alse sducctional Gortifi-
cute, H5 hes studied i 250 S:hwol, )

Eindly irvestigate od tals nego=

uwrs«wm,
gy ection,

/*
Youws fadthfully,
. n
Sf—" [2./¢ 77
(I.P. B )
Sucret ey

Atiecorrutics Cell
Coug.(X), Harcdyo, LKO,
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The tbrks Manager (O,
e Rly., Alambagh,

*

R/S4r,

tHth ref. to the S. 0o 7258/504&/)@ dt. 30-5-86
I have to gtate as under -

| e 1)  You will kindli' gﬁ’appzecxa'te to tho point raiged in
g 0y explanation 4t, 1-86 pertain to the lapses and serfous
f) &muaringem my case by the persoenfilil brtnch and enqu

partialith Toany
g
- ' I, therefore request that my request may kindly be
Lb- ‘ accaeded to deputq__an Official as you deem fit from the non-
Y persennal i‘:rmch 80 hhat {t may approntly even logk that

natural justice andg faimess will be obse-ved GQuring t ho
< courge of caquiry iy Iy case.  In the connection I have ¢o
L\w + submit snother application invite) the sailieut to bo thregt
. \7) out beforv the departmant eaquiry innicisted in my caso.
i

Thanks,

iy | ' Yurs fajthfully,

Dated; ¢ 5¢F . Lucknow.,




| (Q 7 ,\\
- - To N i ure e,
The Borks ln2ger(Q), : {y= m 23
e Rlys., Alambagh, | t ]
Lucknow. :
R/3ir,

I invice your xind attention to the point raised
in my explanation dt. 10-1=86 =rnd recuest your honour to
o find out the followinfgnoints which nullify the alleged
’ charges *2ga nst ne coffletely =nd therefore , the meno rsadun
is rendered mezning less., :

1)« My d-te of aprointment is 14=1-78 vhereas in the
Mermorandum it is 22-10-1980,

2). ly application for g% selection for the post OFf
: Conteen Manager partafns to t he year 1977 vhere as, .
= \ . bt . . . A
' cnsvi\f aeﬂﬁar femorandum o This aprlication h=s been ™oede Ty
ry appointment in Oct. 1980, v

- 3)¢ The zalleged D.A.V. T/C form lic, 9583 is dt. 13-£-1978
whereas my date Of appointment is much bzfore i.e.
‘e _{be 14-1-1978hich make itg clear thzt the alleged T/C
L‘”\' b m in questionégade the basis of lero r=ndum,h?s been gx

substitaated. oL
L‘- {L%» (,l C‘\L)
I, therefore, reju2st that an gples=l from the non
personmdlbranch may-kindly be deputed to encuir@ into

the above pocints which h=ve lad to make the lemorandum
meaning less.

Yours fait fully,

. . lMmadumsy )"énj MISra
Dt/; irﬁé‘_—— [P 4 &Uié c }/‘,
POy rya
U Sheks A
* Zuc&mk

7777
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; f;;?.,pqéfo. . HITIY-q& 1 /U TId , w188
NG ' STANDARD FORM OF CHARGESHEET [l Y
1 - B - . . / .

e

& faw (wmew @i w@R) fawr, 1953 v foram o : ) " IO T e 5
Rule 9 of the Railway Servants (Discipli ie and Appeal) Rules, 1968 Standard Form No, §

oo, 783-LUR G aabsench BT U TV 0 Rugr i row o
T QR garal o om%w o maisradon)-

L]

1A eqra) . ’
] - (Place of issue) .. ... ... ... .. . datod?g"?/a l‘.?é'
Y
{99 _
MEMQRANDULM ) ’
e 0AQag

4 Refa/ET dn frmgentad gra vodc (g0 &R &o) faam, 1968 € fa2t 9 @ Wi @Y - W LTGRO feg ata

L@ ) geqeAr G 0f B 1 9T @ TRk § sieAl @ ait, fas¥ K4y ] =h 9T W greram £ 1 arly 8 gasedd o fewey (omum I) &
R g WIT § 979w HTNET § BHGA W W1 O €T € ShgAl o ot dwe § (FTwa 1) (fea geel @ wifed jra” exe §
CFeeR dgn fod A ¥} wraren § Tl W qe g dww § (smem U1 @ 1Y) _

e The President/Railway Loard/Undersigned propese (s) to hol an inquiry against Shri.. ... ... ... .. ... e
under Rule 9 of the Railway Servants (Discipiine and Appealy Rules, 1468, The substance of {he imputation of mis-
conduct or mishbehaviour in respect of which the inguiry is propo cc o be held is set cut in the enclosed Statement of

© articles of charge (Anneaure ). A statement of tie imputatiens of £isconduct or misbehzviour in support of cach
article of charge is enclosed (Annexure 11) . A list of decuments by which and a kst of witnesses by whom the artjcle
of cifirge age proposed to be sustained are also enclosed (Anncxtire Ui & 1V). . ,

P @M*ﬂm @--ﬁmmzaj‘aﬁfwamg % 57 ag s & (@ oA 9 o € g9 e € WAt eraiag aTg |
fodt &t ewaypde-adt (wrdy IT]) 9 afow sdw! & froem ax 8TATE @0 {78 IFEAA § wear 4 | iz ug 9@ et aa Gl aw a9 WG
wgat Qrmm ® qty gl Jfen Fam da sl 1 a9 (wqde 1) & g A fear @, &1 frdadw € iy akfea saat o senia qas

97 @it a1 foet g7 a=al S fadlew &t aTnfa & § 10 6T qsal £, F1 THE! TU R, MW € guUT 4 o) a1 147 8% G @ exufa

T wafga W@ O 9t g & faeg B 1 oR wrfag fe afafiym s ovaes B xW € e fa O Wit swet e oW & faw afafoem
TGl O fadem <1 98 amafa @ wdW v cgEew €4 @ 5§ zawnfa gt o - ‘

2, Shri.. ... ... is hereby informed that if ke so Cesires, ke can inspect and teke extracts from: the docu-
ments mentioned in the enclosed list of documents (Apnexure 1)) at any Ume during office houwrs within t five days of
receipt of this memorandum. If he desires to be given access 1o ry other decuments which are in the posscssion of
railway administration but not menticned in the enclosed list of ocuments (Annexure 1), he she. . f give a notice to
that effect to the undensigned /¢General Manager. ... ... .., e Ruilway withio § wa days of the receipt of thig
memorandum, indicating the relevance of the documents required by him for imspection,  The disciplinary authority
may refuse permission to inspect all or any such documents as are, in its Opinion, not relevant to the'case. or it would
be against the public interest or security of the State to allow acce s thervto. He shousd complete iaspection of addition
of documents within five days of their being made available. He will be permitted to take extracts- stom such of the-
M}Lﬁona, Jocuments as he 1 pifted to inspect. . . ?

4 q};ﬁr?m'm“ﬂgﬁafsmmifcaﬁ&aw&:vﬁcisrs‘ms‘tnna L B o JE T PR ——
). oW i 99 AT 9% 1QtAie ARG G Wi fARR @ WAl 9 B Tai €10 4 Samt 3 st s d we v ag
i 7 § 1 fo 700 yew 9gd € Tva 4 Ag fem W gwwm @ | aia 70 @ «H § e wfafoer sew sta vE € Ga § O w08 mu &
.Iﬁmtnz?fmmm,mnmfﬁ@iéwﬁqﬁuauaﬁmnicaumarmwz@a .

‘3. Shri................ ~...1s informed that request for access to documents made at later stages- of the inquiry
will not be entertained unless sufficient cause is shown for the delzy in making the request within the time imit specified’
above and the circumstances shown clearly that the request ccald not have been made at an carliervstage. No
request for access to additional documents will be entertained after the compleiion of the inquiry uniess sufficient caso
is shown fog not making the request before the completion of the .nquiry. e

o & m.ma..@lﬁaqﬁammmarwfuame:msmgﬁe‘:iwfa d Wl fedws. st AW ok
ST § 98 wvAr Swen geaa w7l ¥ sgman w7 w Ry fedl & W 3, & waaw vy § fea faerd (= % &G aAuga Wiy

odiw) fazw 1968 @ faaa 9 (9) Wiz aqi-feafa s freqm | N/ 4@ el & w1 el 6 30 @ ) © wx@m | gom § ye mica © fRe

ufgwraar-on ﬁgﬁ 3® W ®iuF wivagi o1 ama von aizg | age @ e (et ww O sawEw € § sofeord (Rfaefed .
S 9 oM ¥ @R Wiy gaedet g Al @l (:afvad) § g s T fe @ (1) svmafs SRR o T
MR Ty Qo Rl B

R O $ fag & T (weat) w1, afz €1 {QY, fawew W@ mmw&q,f&eﬁmﬁaw&a(ﬂﬁiﬂ)mm g
S R uw @ e qa g et afea @fva (safeast) 3Ta fa v ow G € urY Frageanel/ fagnntgg, 1t ceetees m
< G W | ' o v _ 3 - .
4, Shric.........o is further informed that he m;{y, if he $0 desires, take the assistance of any other

railway servant/an official of a Railway Trade Unpion (who saiisfies the requirements of Rule 9 (9) of the” Railway

Servants (Discipline and Appeal) Rules, 1968 and Note 1 andfor <otk 2 thereunder as the case may be- for_inspecting
the documents and assisting him in presenting his case before th ¢ i quiring Authority in the event of & oralinquiry being
held. " For this purpose, ke should nominate one or more persons m'orcer of preferdnce, Before nominating the assis-
ting railway servani(s) or Rly. servant(s) or Raiiw ay Trade Union Officiai (s}, Shni............. «=ee-se-e.-$h0uld Obtained an
undertaking from the nomince(s) that he (they) is;are wiliin to assist him during discipiinary proceedings. The

undertaking . should also contain the particulars of other case(s), if any, in which the nemigee (s) bad already unaertaken

o assist and the undertaking shouid be furnished to the undersign:d/£Geuerat Managcr,..............................Railwsy !
tlongwith the numination, . : : :,1 ‘
’ il
cem [ o o - ?"C;}

Wéﬁ"/‘ m;ff
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{

—dt



£l . f'/z'm. ; ]
75

. 5 i m Sy ~m‘. RELa o ine b et amn § fe 3ic o f 5w RN AT SR % fRg fed g o rows ruw
wforagialte o @ g & e fwm & siae st iy T 2RQ Tl Il s g K Twe e faten TIER & ta faa ® wqu

. ¢

TOEERmtt & 918 & Agmaren- oo Tl @ QTS Gitid CluRE (4E Rlack Fish §QR (i Sva SEISEER @ g %
¢ Wy qg afEQ) wegu X @ — .
S Shri.................. .8 hereby dicted to submit to the ¢ acersignec (ttrotyh Ceperal Manager. .., ...
.. ... ....Railway his immediate sUperiory a4 wriiten statement of hys leleTice (whuy »p. wid reach the sgid General
Manager/his immediate superior) withun te!” duys of receipt of thiy iner.orandem, 11 he does not Tequire Lo inspect any
documents for the prepuration Of Bis delenve uig  watlug tea day: aier compietion of inspection documents if Le
desires to inspect documents, and also. )
(%) wad fo @ ag wfvaaa g § T8 TE Sigat §; Wi ’
(a) to state whether he wishes to be beard in person § angd ‘ .
(U) 37 efedd &, wiy w18 &, A WX qq1 wens Fag @y awi sfaqiz & gedy o AT At §; ot
(b) to furnish the names and dddresses of the vtneess, if an’ v hom he wishes 0 call jp support of his defence;
and
"i{n) 37 wawl @ avl afe G 8190 ®3 fiig «g wsd sfaasg € guva § IEE EUN wigar §
*d(c) to furnish 4 list of documents, i sny . whicl, be wiskes ¢ phoduce g SUEPoOrt of his defepce,
T gm “““ &ax P G N S0l s e amic 6 wee TTRAELT ¥ uri € g g SIS, W el wyl feg ag § o
Re

We3q T T q, e rEraos, FONTU R Rl g g ¢

6. Shri........ ... ... «.oudsinformeg ey g INGUITY Wil ¢ i oig culy ip respect of those articles of charge gy
are not admitted. He should, therefore, specs ceHY Lemat of Cer g of articic of chorge.

7. q‘t@m’ TET] %l‘??) ST Gg W i feRr s g e 40 5 § Mfafre wafe & St et ag swt sfaare o1 fufon wqA
Sead ARl $IN @ wiw sfuvid & gy WiRATA €9 6 £ois v ag LR ATIH R E | AR gt VIE) FGR, loe & frag g % cqunt a1 e
B TS BRIV H 9 524, faza) wy AICER LTI WEETE ST RN e § oA v Sfer ™ cuvEm whe g oz ¢

TO8hr... oo Jdsrectnor cnfomed Wt if he Lees pot Submat s writteg Statement of defence
within the period speciticd in purs $ or 406> it L, peur in person et re the Inguning Autkomy or otherwise fails or
tefuses to comply with the PIovisions of ruic v ¢ (oe Ruilway Senvyrts (Discipline und Appeal) Rules, 1968 or the
orders/Jirections issued In pursuance of the said cuie, the Inquring At.bority may hely the inqury ex-parte

8. WEITGY- f}; I 3 e i =38, 1o ¢ f4am oy # Qi frw wm g fowd gawa o ta
e SVt auAY 8w g ezt ane T Heu § SR Al € wm e o fedl wivz giger VI Qudlies @ e wang 7 @
ST gy q TER &1 su@m €0 ) iz VR0 2 ol g s wimy HTatl 6N § frar g SiT8 § ¥ werkaR mrg g g

A R andv fe mﬁm a8 Tt eivk, 13H ¥ HIRETT § W g, THE o Qv fam T E AT ved Mg garerq (aretw)
bea 1966 & Py 20 IUIN 611 © fEY 20daigi w1 urg

8. The attention of Sk, ..., ... coeceeecBinvied 1o Rude 2§ of (he Raiiway Senvants {Ccnduct) Rules 1968
under which no railwa)“scr\am shatl bring or Bl W6 bring an; Folitival or Sther infivence to bear upon apy
superior authority to further s interests i rogpe IRallels perian ig to Lis seryie under the Government. If any
fepresentation is received on his behalf from uncr Peronin resieo of 8LY metter desit with ip these proceedings it

will be presumed that Shri, ... e WAl OF SUCH | rep resentaton 454 thal it bas been made at hig
instunce and actipn will be taken against iv,n for vevlst:on of Rule 20 ¢ £ the Raiivay Servants (Conduct) Rules, 1966
. » Rg LIS 6 KTE q |
V. FEaNA * §l sty wg qufasﬁvm}dt Y A W)

¢ Af the President.
/
-“ ac W""""'

9. The receipt of this Meinorandum iy be aaawled zed, *By order and ig ¢t

cicr':a :f}";;ch. él, ‘f‘ /é. /‘C;;i‘é‘ grawy/Signa

Ui To o¥s 2l a0 €1 A gt TR ) &ft e Qmma

]/Shrig;} Ryay. Name 1nd designation of Eoesineiia L PEER
4 AR Jgvn - § 8F- - , Coldieteut autkority. J

{:}QQ &?aa """ (RAm)/(desighiationg ‘ cﬂm&? suoes. 8 g
L t.. O .-u....q..(¢m m&,)/(placc Ci\i.) mm

l Cole {m m

}%%MW T edl GV&Q mm(@&ﬁ‘wtﬁ BT P11 Qiw) gane e
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2ir,

I have conme to know that vou require a suitadle
cancidete for manning the. post of Cantoen HManager,

I offer mysolf for tho seze rosi,

Ay quslificatiens are =z under te

(1) Thet T o pasied Class IX wnd Lave krovledge
of Hindi, English & Cansgrit,

(2) I e corvorsent with the renagemnt and pree
parsticn of eutatle, '

1 have never iraulge oyself 24n any activity &

Attestec copy of cuucational NExREREpuKRDn
certificate {s enclosed,

iy therefore, requas: that I Bay klndly be
givel ar xsppix opaortunity to prove By work as
Centécxn Maizzer ueRly,, alaztign, I assuro your
hongur I shall 1ave no stone unturned to provo

Worthy for tie post with ay napi litour and homesty,

Thanking yov 1n enticipstion,

n 4

Ycurs fafigBfully,

8d/- , L
(Mineshvar Nayal Mora)
I S/C 8h, Asvasthars
.~ Chitte Khera, Alshbagh,
Dated: : Lackned, '

D R e £ i
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The Enquiry Officer e
(In the case of Shei Muneshwar Dayal)

Centeen Mansger,

CxW Shops, Alambozn,

Lucknow.

Sir,

Departmental 3nquiry in the Case of Shri Munashwuar Daysl
hes been fixed for 10/2/37 but at the out-set of the preoceedings
it is requested .lhatreasons on the basis of which th2 ¥emo No.
725-B/DCHE/MeDe dated 13.12.1935 was cstcelled by ti2 Disecipli-
nary Autnority moy kindly be conveyed tc facilitate ths cefernc:.
befors the Bnquiry. The request 15 witnin the purview o

A~ natural justice bocause the same nas aslso oe¢n made pasis for
levelling the allcsed charges in toe present Memo 06 7C5=8/DC oy
M.D. dated 22/10/85 snd thus it ultimetely ridicules this :
menorandmm as well. TIhe request mey Kincly be edcorded vo.

~4 "\ Clea@C ek
A G “ .
YHNSE I i) R 19
; Defence Counds

Munesﬂwar Dayal

i
" . T e o e e o e s v s 8 s, e

—————

The Bnquiry Officzer A’Y\Y\wwe /YV]EB

(In the Case of Shi Muneshugr Leyal) .
Centeen Manpger,
C&W Shops, Alsnba3zn,

v Iucknow.

. \,’sn-,

' The followinzy documents gre 2elavant for presentiaz the
case for the defeirc2. It is requested that coples of the follow-
ing documents/detr-ils may plegse »e suorlied to me. ’

1- Eaployment i.ctice in réspense to which shri Muneshwar De yul
submitted his gpnlication for apnointment,

2-  No. of applications recovered,

3=  Bducational Certificates submitted alongwith the apnlica-
» tion of Sitiri suneshwar Dayeal,

4~ Copy of Mecdiczl Memor

5= Copy of Madical fitness ‘cértificste issued by the Doctor.
6= Copy of offer or appointment,

7= Copy of Survice Recordy of

V..o
a §

Kol |
Defence'C{)t\rt‘wa P

N
f 7y

P

.,
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T SRy
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Lo 3Ueb644983, Plesse gee tadiviuoel plece,

2« Jeaied for went of KDvil.dpe except the fegts tht

' from the college r-curd 'ﬂhi"?l PVer &&s Bveilcble, it

! AT PN D
apretrs there w08 oge student Yuneshi.er Layel w o wop
)L/

the st,udent of the colisge fur iie peri o cummrgeing
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3o 8 WIS Nanegar (V) "5 letter Moy T2 EAUMAD DO, 3202083
WVizoiacd G0 SL1owing @rrection 42 cllogad cherge.

o gagaamai; Pefo 143 aove your hcs:mw Wil surady widiale the
- alloged aiE.0 15 t0W o £0)00 beoadess 4 thope @7 goumd o
0 8tend ony oz in the allo. ¢d charge my dote of cppointme hes
bCsa ohowd o8 oa 23010480 W2rass in tho Loter of cvomimant my
Gats 08 wpodatmeng hos o DO 88 1601078 w4 the aducetionad
czrtd glents de, 1308478 plloged o hovs beon gulnd ¢ed By oo et
thet tips 0f my epolnwmat L.e.0n 22010680 OF o 3601,78 (a5 menday
%00 £aloo o pw it 4a Proctically imponsite o Eaconcido theso
WET3 Getos W ootohlish mo@l&oawo

T™ho Sact 20 tho € I yes octunlly op.ointxi on 1401078 s - Cemtocn
Horgor «ad I hed outmitted oY «cucrtiona) ocortificate o8 o

applicetion for appoinuxat prior o 1621070 @A tn €00 OF
this truthldx £cot the allsced educetiona) cartd fle-to do
130851978 4oco: ftor gbout 8 moath later cm he 2o 4ng but the

Gochaliien version, The @tdre allegation for subrd asion Of £aloe
. %o0 03/‘?
DR 21
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083383

oartd£ie.te deted 13.8,78 io misoncaived totelly coamcted «ad
&3 gbpreive asttempt to maksout e Caoe syonlaat ®3 fOr oy rawvel

frow sexvics ut 4¢ hes hoppaid with all pdictendeye Gosecd to
atah awy ny bregd/living Suring these ke xd dgys simply baczuss

I ceould mot remncile myself o Plecos the perogas inthe Capacd ty
0f ths Ctzm Maneger,

" &, ™e alleged chorge wos enmmded as par worlks Maaagers letter

4% 32,10,85 in respect of Gots of Ppoiatmant o8 ex lained in
pgra 2 ghove but tho enuiry ofilcsr besed the allegstica tresting
my dote 0f sppoimtmaat nu 22:1001980 ad thus eatdre piocerdings
by the Enqu:iry officer hve been rendercd illegal agains the
facts @24 the principles of matuscl Justics in a8 much ap I was
ectuslly aprointsd o 145101978 md 20¢ o3 22510480 .

So The DQME wh.le accepting the findings of the £0 amd removing
we £rom gz2rvics has grosaly erred o roly upon the enqiry officer

. \findings vhich 185 against the recmoried proof 0f <y dats of

appointment on 1861.76 & ximd tted by the wi(4) a8 mrationcs
in para 2 zbove, The Coebeallim story im re.pect 0£ the plleged

“ducaticnal Cor ificate doted 13,8078 mot only venished bug olgg

left behingd the ddsciplinary aathority & En.uniry Officar ® Caks

the Slsalplincry action agaiﬁat mo on the iegles allegatica
ad 4t did ok plics in By raroval £rom servics on 12:9088,
X hxd stronidy resented vhile makisg my subrmd ssion in my
eplan tion deoted 10,1,1988 against the traaspl enting of alleged
cduc-tional certificste dated 13851978 about which £ hed ot
the least knowledga, In £act ny odu¢ational certd ficate sulz ¢ted
at the time of my eppointmoat prior to 1801578 was got removed/
taken ewoy from the office records with m 11lmytivated effore
henme for the reasoms alresdy poationed sbove & vhea the

falsihood surfeced to £:41 the desired attampt 0f oy removel
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cortificete submitted by me st the tims of my appointment

10€0145,101978.6n the perdstmt denced by the local sdmdniste
retion I had  sumi¢c dunlicate etucaticnal cortific-te

doted 4,186 from my educ-tional Instituticd named MeKoScDo
Inter Collegs Peper mill lony (B4 shat gl ludmoy. This
duplicote educotionsl cartific-%8 vos issued under UB GAQ3etasry
of the prindpa)l himself duly counter signed by the Imspechor
of School ard the prizcipdd urote in his &3 oy hmmmg

oR the top of the carts@.ﬁ.ca% ® Dpe © TT fin -l§ AMg rf"

M; To Tne Secy. of the Camtem with his Assistant welforo
y/H T
=

00 Lk

IRspecOr umt scvers) timass to'e priacipal o4 ¢t allegadly
8 2ettar dotad 602,83 reported to be writken by the pEincipal
that the aforescld educetiona)l EIrtdfAcats drted 401083 mey
Bo treated as cgacelled as £ vab 2% o studend 0f hat nstds
futlon o

owover thic allegedly purported letter in

dts Losk parad mado 46 clear thpt tho Sests pdithe efucettons
 Cord ficate sre being inmuired into thersly repdsring the frst

Poko INODOP] completaly radundme 048 Ums e mlidng o8 s cass
%lmmmquspmmuabmmmm

having the final wnds from the princlpal, 4£ 4t wes urittes by
him . Z¢ 48 hicht of injustice thst the enquiry in the allegzd
legter wuld not be fowrd cut aonclusive ewea today e2d I have
bzaa removed iruvm ssrvice on this, o0 called letter bejore

to principal oould reach % the conclusiion in his o
institution,

8o ™e allegad allegation hes N slregly beea felsified in
the foregoing p:ros mad the precipitate actlon in rexoving
mo from scivica beleiving the alleged lettec arportedly
written by the prindpal without finalizing tho L stitutional
CRAULLY Was snOtiier grOSS OXTOX in Ny renoWel from sarvice
without calling for the princips)l or the Hamd Qlerk of the
oducaticnal institution to confroat ths Gepertmzatal enguicy

00c0S/
@%W{({’ x%’/ | ‘
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&d 0 owss cxadnction by me in order ® establish the truth

& &nsnd .Fepeptcd requosts to call for the sigrotory of the
allcged lotter or his my assistant to d epose before he eacuiry
Qommi.tteo o8 o hiw for the Centeid of the clleged lotter weere
tue,e

Po I aluwys pttended the enquiry if£ & vhon I wes informed
A & 50 axcmpt on the dotes on which my defance Qounse), being unics

the direct Coa tho Dy, G48 MMV (tho disciplinary 3 authority)
. Uap pot ofiicially spored for the ressons bost known to t® local

cddpistrotion OF datas ca vhich X fell 411 g4 the illness being
beyond oy watrol, X hod sulmiGted npodical cartdficate whdch wers
acosptad by the Dy, (ME /4V 53 the perfed Of illmess was reqe-

larized as legve due o, It 4s thereforc cotoblished beyond dosbet

© your geodoelf that the dopertmeatal @qulzy coaducted vhile
X vas 0 sectioned leave oo sidklist or my defence councgel on
sactioned lecave weos against the principles of aatural Justice, a
earvilols Lepse dadibaratal) chlouad ¢ hooper oy Aotereot ¢4
| thus the wgy the eaquiry was caducted exparte without giving
Y "Eo the opportmity to ottand the s alongid:h my doience counsed
T vill £4nd 2o perellel examiplo of injustice i with this
hasts I was romoved from service giving goldca opportunity <o ¢tha
persols eppoccd to me o mloust o pPlay A the affalire 0Ff tho
catemns ssle purchase cte to thelr heorts? comtant for a loag
poeriod during wvhich I shall nodk tho doors for Jusdosg

200 I hove rot boea treatod absent or leave without py even

for 2 Ay sdncc the institution of tle :epartmental eacuty por
was my defonce Councel was treatod as absent, orLc::if eves for a

degy :nd evan thea dmeacg&?hL.spr 0 asg axperts
mlry nd comcluded uithout coss exomining the principal MKSD

Inter Gollege, Luckmow, I.R Bhatins ColisTeuaxd, 2855 wel fare
mmwras&,anﬁowwﬁmme%m Romegh Chodra hrdvastay;
rocrul tmeat cdexy; Rem rkshalbar, Cleck welfaore Section & shrd

8.FPoSingh, :hri lgbour Imspector (Camtema Secretary ).

goo ooﬁ/@
DN T [/
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1L, The findiings of the eacuiry Comitins d0 rot conten e

@ekoration, the dismssion of the atamdnotion evd cross o
oin:tdom of witnesces md do not éeborets the facts vhich
led to the cmaclusion excopt that it has beem ali~shoudh

widely axplainald that X was dclaying the eaAquiry .

" 12, Ky etexdance from tho de}m of caquiry i.e,13,12,108%

A

W the fnal dote 0f cAULry 4.002701-1988 will establish
tiat I vas ell along on oy duty & was preseat with in ths
primises of the Workohop under the aiministation cantzol of
Dy Qs pV wicept for & very few Ao Gue ® my ovn Mcmess
X3t oven 2 sindle Ay ¥ o8 chomt foom oty =OF o3y paxied
Uas troatxd a3 leave withgut P o o edquiry vas therefors

ellegedly comducted bzhind the citetn 1 of Aiosss
Fediceling the principles of notural justica, depatmen
mles of the lodal ‘gpects an the subjoct, |

Vs I lnve bam romoved Soom ;aesv&oo 80 mercilossly thst

3tmlweﬁadagmmwgtcmwmo?arm&
of a pald amployee o: aBaﬁyammmmemaaiseAao
glven full opportunity umier the Shops & éommoreial Acts but

hore all Acts Kegulertdesn, rules and principles of Raturgl
Justice kept on nicho.

14, Te Alocdiplincvy Aawthority ( The DYy.CGiE) 1 KV) hes not
applicd his mixd judicdlounly :nd in-depondently in orriving
at tho dectoalon for ramoving me from secvice o8 he himself
has nentionod in his omder that th. -Orks Mamager (W) who
hed givem his opinion om the precipogs of the £4le has ban ¢
e through by hin 4d he hes agreed uith the wM (N, rmahxics
as wall o It meas that there i ch intemodd ary ﬁuncucgy i
betiea the anauiry o<fice & the Cisciplinory amthority whiq
in fluencal thes decesion mgidng disciplinary authority in op

cise md thus the oxer of raxval from servics i b&ano

dllegal @d ageinst the pinciples of matural Justics,
-X-X.X.] co'ov/c’

‘%QQ“;/‘J ¢ f Nzs
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& e opy of obearvotions mde the W (W) et Pp20 of the

file has aloo not beea supplied to ma slthough the descsioa
for ramving me from ssrvica 4s alago baseed o2 4%,
195 s doamsats reférald in mw@ attached ® tho

woszorsadun hove boca totslly relied upsz by the deaipl&nsry
authordey & the enquiry of:lce without gotting 4¢8 '
cnd exciibility esteblielcd by the peraons cacemad before
the exquiry cemmdttes haace the plousmess s playad its Qe

<~ vhile pelying upon 4t(doamsats)to tomn opiox both by eaquiry o

Officar 24 Mociplinary mithority . Mopite of repsated recuest
Tnss both verbal md in writing to sumen the i Batra,
prizcipol MKD Intor (lloge tdohat ganilim,Principal DAV Olle
ega,Liw oo the sppointment lerk,elfuro Qork, in this armectic
the aaquiry office tumad dowa the rogquest,

6o It is very streace thet the rembval potice acoompmied

caly o mere roport 0f the enuiry officar thout pPepors

Orc >y Tegending stetements of the sdtress ctc, & the othei docmaonts,

— _
Ko It &8 reioterztad thut I wos not wiven the least
opportanity t aXamine & cIOSs cxgmine ¢he wvitnssses O &isd
I was depréssod of te reasonohle opportundty of producing |
iy owa wltnesses o falsify the ollcgotioms o the satisfaction
of the ancuiry ofiicer md thus on this fact Jfowe the orier
. Por reamovol from servico md the departmeatal uiry aro rot

froc from hizsness, illegalily m2 the nrinciples of the motura
Justdco, -

18, It is to my ulter suxpri...? Wﬂe here that the eaquicy
offifer P hippend ™ meet no qn his usuad owkds every 4

o @8 § amnmmmummr:mmm;avea@x
© me that he 45 holding exporte enquiry ogclmst 8. ™e tea
stalls & oub centems boaidos the nda coetecs are o3 &
Supexvisod by me every doy in abvut 12 vexdors are depodzd im

oqooala
ﬁ'@k&f by
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hoth the shifts for PPy of too, Pokaurs, Disauits ete ot

'S the place of &Wwfk & I had nzturally to hewe e closz walch
in supervising then side tho vir kShop axd thus I hed atlGact

2 © 3 occasions to mset the i (Racpiry Ofifcer) on the ehop
8007 Mt he hided the ePperte action remrted against wo,
E legve this point © your uod sdlf o Juwigs irom your judicious
¥e 88 W how £ar this poor caslovee has been depriced of dm

n Tesponebl @ focllities, From the aorcsald facts it wll)l sppear

o your odsclf it vyas moro fomellity to baobsaerved oa Papers,

otarules the persons vorking behid the seca miccended dn
WOtting me ramov. @ from socvice for their owy imtcrest md the

disciplinary authority was kept f{a dark,
19

&

onteampt of Qourt:

o ny constent insistmos, vhon the enQuLry oiidcer
becams irrvcamahle to sumon the princlpa} SO Inter College
Mshot camd L :cdmov 0 cotadlich the sutheticity of educationg)
Sy cBrtiflcate @l tho letter dgtod 652,86 & thedr credindisty ao
v well , I het ne Storstive, but to file o @vil mut in the coust
Of the clvil Judge, Mobanl dloang, Who, eqetmst the principa MKsD

Inter lleon, L0 & the Dy, m:s’ﬁm vas 2le0 mads e peENyy as
defendeat M, 2 ma in this snit the maln isue was o5 W vhether
"8 aducstional certificcte slgaed & isaas by the principal MKsD

© Inter llece in my namo wes genfine or falsc,The Dy B v
Vas served will the motice acopmicd wity the copy of Plaint
throuch @ wdvocote cnmnmwfam was akssd by the Qoure to

submdt all tho documents Wwesther vitth the ng s pﬁ aﬁf&?ﬁgﬂ?
¢/sheet etc but the Dy.Q (k) dift not flle the 1nsgfaéa of oy
Icquests o him &3 while hiding the sunarts actien agatnst
M8 every thing wos cooka baMnd the cwrtein icoring the
omers of the Qurt where all the Paps viere summorilebout
four months ago, My defcnce usal & I medg verbal & wrdtse)

2090608 e

Woac2cr 5
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:opmmtaﬁ.on thot all tho relovemt pape-s anludj.ag' the

ducptiog oe:dﬂcatewremmedbyﬁmmmtmdtha
WatEar wes subjudice . e evuiry osflcer & the Dyo OME ()
Pefendmt o 2 ) in tho dove case igrored tho orde:: of the
horourable Gourt mad in réo ulter disregomd in words & actiom
both to tho homourablc DU, they sat es g Judge o BA e the
clucation cortificute Lsaued by the princiuc) MRSD Intor Qllcegs
Whatomilke a0 foloe s the defendme o, 2 hes acted
® glve hic gigancat overiding the much suctted Judgmeas in the
peding suit bofore the Civil Judge Mohamlsl Camj, Lo i s
Bint for kind judiclons deciaion 155

() vhan the oducatdon:) occrdidic 8 was the subjccl mgitar

0% 4te decd arotion w:awb&mmwt&mmm@mw¢
WALt of CAVil Judge Mohaaleal CaajoLio, the By CAB MWV baing o
Porty in the omc suit m&am!&esmmﬁmww@w&a
Wtas disregand o e Wurt itealf |, |

(24) "hen dll the ppers & the icase flle wese suTmoned Ny

dm Sy

QI 0 B © gemiineness of e cCucstiscag) Cerd figatn, e
oction by the DY.QISMV Lgroxiag o orders of @r Oow ¢ dp dn .
WETect & &llﬁg&lq

(A41) vhen the civiy Judge Kohenl o) Gom§Lim, 4s yot ® @hﬂ.ﬂ

verdict chout the gemuineness of the elucaticapl caxrtifiecte in
Hectlon the sctdon 0 the DYoo GE MAV baing Reg, Mo 2 O et ere
the certdficete os false hag epparently resulted ip otempth €
DUrS 4tec)f |, _
20, menyammlewpom:m:cmvammmﬁ&m
4i4 so but ho <l no mmwmdeﬂamﬁmeducauosaa! certl.
ficate in cueotion as fe.xsemeam%sMeotbeae@amwrg
e}u&t in the out of civid Judge Mohmlal gando 0o, o

21, T dsence of relegmt jepers, cxtrect of case file; Prect

| coo00l0/o -
J% Y2421 /(;J;V
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Peges etC I wos not given mlopmmmtymmmww

4 ® U goodsdf, kat X as8ert in the nare 0f Gp4 tiot By Gucatios
Ba) cartiflcate 45 genuine, mthcatdc issus by ac?!mdar e alaaat

<G 0f the princlpsl KD Mmiter College WMohatgmyi WDo auly

nter sigmaad by the vy, Dacpoctor of 8gols LID, @28 X om
d*(z.cr.é.m of complets injustice, e E-rorendum in westion 48 ot

&
A basad cp the facts esmﬁmmcomeroﬁwrw&m

smvice 16 Lllegal , There 4s e clecre case Of contampt in -4
~ Casd, THO lapsoos asmmtaawtamasﬁebl&dmmycadm&-
will help your geodself % comd to CorTect wmd lagal judticicus
Jucision o oy tis oppeal,
“2p 1 Dxpest thot I moy kindky bo (Fmitad porsonsl hoaring |
along wth @E.nce halper of 1y dicice t cxpladn the case parsoagll
-7 0 ywur godcal £,

It 15 thorofore prayod thot Oy eppeal may ki.ily be
®Rsides/in tho 14¢at of sallens pats, dcpeas, Hlegardtdes, &
B esaertion for the grinensss of e efecatfenc) eastfignto os
S Twolotned gtove Ly re-instating oo in servico ma treotding the _,
intervening peried as on Aty for waich cct of lipapess Uy £orlly
mEders zad I disll bo wer grrtomd to you. |
Taanidng You,

; '

Yours g&ﬂ)ﬁﬂlﬂo
- Bomeshusr Dayad )

Ex~Contgen Mcnages
B Centamm, RALY, H/Shop

A eeghskadizon,
Homo ddresgs (G SRa e, AMbeqn,
. ludoow, )

7"’6’32?
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Tho Chiof Uorkshep Engireer, . \aiia
HoRlys Ha 0FF ic, XV
Boroda Hoyse . )
Nou Delhf, | | ﬁa?ae w7y

- LhzoughiThe Dy CHE/C&U_Shops/amv /LK.,

SubtRy appoal dated 20.6088 sgainst tho ordors of removal
Pecm sorvieo passod by tho Dy oCRE /C &U Shops/ARv/LKO
vido punishment notige Ne . 725/DCRE/RD of 12,5.1%88,

Qoo M

5130

»

I respectfully state as under io

To . That without any .intimat ion Por helding tho oxnoparte
onquiry on 4,1.88 and 701088, the dopartmont al cnquiry was
conducted in my absonce cnd olso in ebsonco of oy dofence
counsel which uas illogal, unPair and with biasness,

4
20 That on 401.88 & 701088 when sxeparte enguiry vuas
hold against ma, I was on duty on both the days .ic hence the
onquiry vas unfair“end against the rules, regulatfons and the
principals of natural Just ico, " o

3o That it uas height of injustice that tho enquiry
procecdings, papers conductoed oxeparto cgainst me wors not
givon to mo slong with the removal notico datsd $2.5.1988 and
honco 1 was subjected to additional injustice and harrassnent
80 that I might not submit My appeal to your goocdself in timo.

4, That without the copies or 0x=parte onquiry procecde
ings I uas compelled to submit my appsal dated 20,6088, last
My apposl so have baen timo=barred,

~ 5o That 1 uont times in number to the Dy CRE,APO,LUT &
C0FPice Clark to have the copy of ths ex-parte procoedings so
& that I might go through it and submit My eappesl to pour honour

q; J‘f(biﬁbithin the time limit but 1 uas not suppliod the segnn end cemg
O\ & ' back quite disappointod, S .

6o That 1 vas removed ?rkm service in such ¢ way as cven
a paid ssrvant in a private hopso is not romovod by his
mqato:o‘ ; ’

57 7, That I ultimstely submittod ap apdlication detod

15.6.88 pPor supply of copies of Cxe=parto roportsoprocoodinga
ond it i{s after ¢ lapse of ebout ono end half month that tho
Copios have been sent to me and recoivec by mo on R 4.8,1988,
"Thore is serious lapsc as Pointod out in tho afopesaid poras
above but I en sorry for this fllegal unfair, injust and biased
pProcedure adopted against mo, Nobedy is to suffer axcept 1

mysalf who havo bagn subjectod to starvatfion even in those hard
days for fault . of others, -

8o That the sky would not have been fallen, iP 1 havo been
allowsd to sit cross-exemination and to exemine witnosses on
401,88 and 701.88, along with My dofPence counsel uho was also
availablo to the Enquiry OffPiecer on thess days.

4
‘?W (Q';vf ’
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9. That the genuinsnoss of oducational cartificato uas the
subjoct mattor of Civil Court proccedings sgoinst the oducation=
ol institution concernod and the Oy .CRE/ARY was also o party in .
that case and henco to daclare the samo educational certificato
as Palse is a cloar casoc of contemp of the court corcornode I
em at a loss to know that before tha court could givo its
vordict on the main issus, tho oducational cartificste, tho
Oyo.CRE/AMV being a perty in the casc was advised to sit as g
Judgo to declare tho educational certificate gs false and that
tco on ox-porto procoedings without oxecmining the principsal

of the institution cencernod ané knowing that the principal

had been sued for his wrong statemant in tho ceurt of leu.

10, ‘That I have elaborated all ths salient points in my
appeal dated 20.60.88, pleading my innoconse, injustico to mo,
irregularfy met out to me, and the 10901 aspacts Por your
kind considoratione

11, That the points montioned heroin ebove tofjethor with
points elroady mentionod in my appeal dated 20.6.88 may kindly
bo givon duo and aympathotic censidoration as 1 have beon
subjectod to injust action fogzganuino, ecorrect end authsntico

o therefore, roguest yqur honour that my appeal may th

Bé&“’%&ckc’ 8°98é9°59€hsma“ih@&%'&ﬂﬂsixg%:lcﬁ%s“éR‘%&?"xn the

nemo of Jjueticoo

! also roquost that I mqy kindly bo givan porsonal
hoaring along with my defence helpor to oxploin furthor my
innocenso to your ontiro satis?actiono .

Thanking yeu,

Yours Paithfully,
! ’ :

(RUNESHAR DAYAL)

Detods_93.- &-4X
‘ ExeCantoon RAanpgoro
C& Canteeny ﬂoR1y05Uorkshopso

Home oddrosss ARV /Lucknowo

Chitta Khorag
Aishbaghylucknou,

%\2{ &h;//
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In the Centrazl Adminstrative Tribunal Allshabad
Circult Bench Lucknow,.

0. 4, Ho, 50 of 1989

Muneeshwar Dgyal Misrs cces ) Applicent
Versus .
Union of India and others cvee Responden ts,

Short Counter Re .

It ic submitted by the respondents ae under:- e -

1. That the applicant hac made the present app ~
cation in the Hon'ble Tribunal seeking relief
that the impugned order of rsmavé.l from service
dated 12,5,'88 passed by Respondent No.3 &8
woll as the appellate Org.er dated 10,9.'868
pacsed by respondent No., 2 be set as;ide and
quashed,

2, That the epplicant in eparal® of the epplication,
‘has stated that the matter regardifg whick thio
epPlication has been wade is not FmAAEE pending
before any court of law, It is submitted that
this fact is incorrect to the knoweledge of
the applioant, in view of he having aduitted
in pare 5(t) of the application, that a case

.
O,
M . . v,
13

UOQOWT%THTWF@%TM . ‘ . . cee R

T H T, TS
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was instituted in the Court of Law against

the Principsl M.K,.S,D,Inter College,Paper

Mill Colony, Nishatganj, Lucknow on the

ground of hic report dated 6.2, 1985 wherein the
Prinecipal , M.KS.D, Inter College stated that
the Transfer Certificate has been issued wrongly
by the clerk, thus the seme be treated as

caencelled., The xmf Exdutor applicant

R ORXXEtED
in the said para has further admitted that
Respondent No,3 viz. Deputy Chief Mechanicel
Engineer, Carriage and Wagon Workshep, Northern
Railway Alembagh Lucknow was Iux alse the party
in the sgid case, The applicant in his applicetio;
pars No, 5(u) has admitted that the court of
law was to decide the gemuinemnss of the transfer

cartificate,

That theo risponden ts state that the said case «
ig s8till pending in the Court of IINQ, Additiqngl
Civil Judge Lucknow, wherein the respondent no,3
has filed a written statement of defence,

That in view of what has been steted above,
the present application before the Hon'ble

. Pribungl ic not maintaingble, and is liable to

be dismissed.

FErEd gesifaae

Qo Ro FAKT i A1 Fesar FTRATAT
Biq4a1d, €IS

¢ o0 3



4
')

e
S

5. That the deponent is advised to state that
in view of the circumstences stated above,
detailed counter reply need not be filed
to the apbPlication, The respondents state
and cra:ve leave of  the Hon'ble Iribunal te
allow filing of the detailed reply, after

the I xowrkinas

ceme ig ordered by
the Hon'ble Tribunal.

6. That on the facts and cirocuwmstances stated
above the application made by the applicant
is liable to be dicmigsed witk costs, The -
applicant is also not entitled any interim
relief. - |

Lucknow M

dated:s 25.,9.,'89 Regpondent
T wfifag

Qo Ro ®UTt i 1t fesar Freamr
Verificstion, QidH4TT, qEaS

b working ag ?%%&M%
in the Carriage and Work Shop Northern Railwey Alsmbagh
Lucknow and duly authorised and competent to sign and
verify this rpply, do hopeby verify that the contents
of paras 1 to 3 arebased on informations derived from
record which is believed to be true while those of paras
4 to 6 are based on legal advice which is belieded to

T
Famer hfm M
To Ro Fa0<Y ¢, i1 Feqr STOIM - G At
AT, AGTE To Ro @YY ¢ wrer Feedt TR

CIREeaQId, ST
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BEFORE THE CENTRAL ADMINISTRATALNX TRIBUQKi ALLAHABAD

CIRCUIT -BENCH AT LUCKNOW

Re-Application C{"IA’""/A - ‘252-3{/‘10 (LJ
IN WRIT PETITION NO. 50 'OF 1989
Muneshwar Dayal Misra cos Applicant
Vs.
Union of India & others .o Respondent

REJOINDER TO SHORT COUNTER REPLY
DATED 25-9-1989 ON BEHALF OF THE
OPPOSITE PARTIES

I, Muneshwar Dayal Nisra aged about 35 years, son of
Late Ashwasthama, resident of Mohalla Chitta Khera,
Aishbagh, Shastri Bhawan, Lucknow, the deponent do
hereby solemnly affirm and state on oath as under.

I, the above named petitioner, seeck the leave of your
honour to submit this Te-application filed in reply to

the written statement inter alia on the following grounds:

1. That the present claim petition has been filed
before this Hon'ble Tribunal on 23/9/1989 being agorieved
by the order of the appellate authority removing the
petitioner from service through the éppellate order dated
10/9/1988. The limitation for filing the petition woul d

have expired if the petition was not filed on the date

contd. .2
Lu////

spefified above.
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2. That in the present petition the applicant
has challanged the orcder of removal on sO many crouncs
including the denial of opportunity and non-acdoption

of right procedure in the enquiry proceedings.

3+ That the present petition arises out the dispt
of service matter and the ornly forum available to the

applicant is this Hon'ble Tribunal and‘no other court.

4. That in reply to para Mo.2 of the short counte
it ic submitted that the applicant has neithef con-
cealed the facts that a declaratory suit has been filec
by him against the Principal, M.K.S.D. Inter College,
Mishatcanj, Paper Mill Coloney, Lucknow seeking

declaration is that suit as under :-

i) For a declaratory decree to effect that the /£
transfer certificate, a duplicate whereof was issued
to the plaintiff vide ilo. 2493 under the signature of

the defendant on 4-1-1986 is genuine and proper.

ii) For a decree for permanent injunction to -
restrain the defendant or any one else im his bahalf
from tempring with the school register and the relevar
records relating to the studies of the plaintiff in

the College of the defendant mentioned in para I abové?

iiA) A decree for permanent injunction to
restrain the defendant MNo.2 from carrying on with his i
enquiry to manipulate the tempering and removal of {

the College records of the plaintiff in collusion

kd//// contd..3 _/

with the cefendant No.l.



iii) Cost of the suit-.

iv. Any other relief deemed fit and proper by

this Hon'ble Court may also awarded.

5. That in the said Civil Suit there is no
dispute about the service matter of the applicant.
No doubt the respondent No.3 has been made a proforma
cefendant after the institution of the suit as the
respondent has wrongly relied upon a show cause report
of the Principal, M.K«S.De« Inter College, Paper HMill
Coloney, MNishatgunj, Lucknow. No relief has been

claimed against present respondent in that suit.

6+ That in the said suit pending before IInd

Additional Civil Judge, Lucknow, the Principal, M.K.

e

S.D. Inter College, Nishatganj, Lucknow, has submitted
his written statement and in para 2 of the sald written
statement, the Principal has himself conceded *"Denied
for want of knowledge except the fact that from the
College record whichever was available, it appears

that there was one student named Muneshwar Dayal who
was the student of the Col lege for the period commen-
cing from 10-7-1963 to 20-5-67 .* The copy of the
written statement has already been filecd with claim

petition at Annexure No.XII Page No.41l.

7. That the applicant admits the contents of para

3 of the short counter reply by the respondent.

8. That in view of the circumstances stated in
para No.lL to 6 above, it is submitted that the claim

petition filed before the Hon'ble Tﬁigﬂnal challenging
\v
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the order of removal and its appellate order based
on the wrong, illecal, improper enquiry against the
app&icantlmaintainable only before this Hon'bkle Tribu-

nal and not before any cther court of law.

9.+ That the contention of the respondent as
stated in para 5 of the short counter is wrong. The
department has not come out with a clean hands and
wants to delay ancd deny the justice by not submitting
a proper counter of the claim petition but made a
request for a second opportunity to file the counter
before this Hon'ble Tribunal, so that at this stage
ﬁ#@w facts may not be available to this Hont'ble

Tribunal to adjudicate the matter according to law.

10. That the contents of para No.6 of the short

counter are denied as they are baseless. S

I, Muneshwar Dayal Misra, the deponent do hereby
solemnly affirm and verify that the contents of paras
1 to 10 of this re-application are true to the best
of my knowledge and belief. The facts stated above

are based on the record available to the petitioner.

(Muneshwar Dayal Misra)

~—

THROUGH S.P. szrw\/@:\{/},\,
Counsel for the applicant
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NR. VAKALATNAM ,,,,, GV.3
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Before L ucCic NO e

{n the Court of : § /&O\

Defendant Appellant

s ; . -} ’ Petitioner

Five> 7907 b-1-92 er r
&

Versus

Defendant ‘/7 ) o . Respond
simii— A Hnien ¢ Tnclia spondent

Cims (/ e' s

The President of India do hereby appoint and authorise Shri../QS'.?L.. Kane, C/\‘IL“& '!.<:::;<€, e

to appear, act, apply, plead in and prosecute the above described suit/appeal/proceedings on behalf of the Unjon

of India to file and take back documents, to accept processes of the Court, to appoint and instruct
Counsel, Advocate or Pleader, to withdraw and deposit moneys and generally to represent the Union of India ir

the above described suit/appeal/proceedings and to do all things incidental to such appearing, acting, applying
Pleading and prosecuting for the Union of India SUBJECT NEVERTHELESS to the condition that unless express
authority in that tehalf has previously been obtained from_the appropriate Officer of the Government of India, the

said Counsel/Advocate/Pleader or any Council, Advocate or Pleader appointed by him shall nor withdraw or
withdraw from or abandon wholly or partly the sult/appeal/c]axm/defenoe/proccedmgs against all or any
defendants/respondents/appellant/plaintiff/opposite parties or enter into any agreement, settlement, or Compromis

where by the suit/appeal/proceeding is/are wholly or partly adjusted or refer ail or any matter or matters arising

orin dispute therein to arbitration PROVIDED THAT in exceptional circumstances when there is not sufficiznt time

to consult such appropriate Officer of the Government of India and an omission to settle or compromise would be . -7
definitely prejudicial to the interest of the Government of India and said Pleader/Advocate of Counsel may enter L;

into any agreement, settlement or compromise Wwhereby " the suit/appeal/proceeding is/are wholly or partly, adjust '
ané in every such case the said Counsel/Advocate/Pleader shall record and communicate forthwith to the said officer
the special reasons for entering into the agreement, settlement or compromise.

............................

LZ 7—)—«4; we,‘—;'ﬁ ; 0(/«:0”

in pursuance of thls authority.

IN WITNESS WHEREOF thege presents are duly executed for and on behalf of the President of
Indian thisthe......... ..o b0 Sevennon P\ N P L TETT T TR RRPRPO R 19 5

Dated.......coovuvirnnnnnenn. \{9{ : ‘ ?/ﬁ Lo,
Desﬁgnatl of ﬂxe xecntwe Officer

\
\\g\ éP K. Agarcls )
S ‘ Dy, Chief Mech Engincer (w)
| C& W Shops AMY Ll:g.

PRV | | g
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IN THE HON'BLE CENTRAL ADMINISTRATIVE TRIBUNAL,
LUCKNOW BENCH, LUCKNOW.

M.P. No. OF 1993
UNION OF INDIA & OTHERS ... APPLICANTS/
B RESPONDENTS
In Re:
ORIGINAL APPLICATION No. 50 OF 1989
MUNESHWAR DAYAL MISHRA .o APPLICANT
VERSUS
UNION OF INDIA & OTHERS ..+ RESPONDENTS

APPLICATION FOR
EXEMPTION FROM PRODUCTION OF DZCUMENTS

/\ The Applicants / Respondents most
977/ respectfully beg to submit as under :-

That the parawise comments and the
history of the Case was prepared on the basis
of the Discipline § Appeal Records and Service
Records then available but thereafter the same
was not traceable. Efforts are being made to
trace the said records and if available then
the same shall be produced before this Hon'ble
Tribunal on the next date i.e. 23rd February
1993, otherwise the Respondents may be
exempteq'from producing the records.

Therefore, it is most humbly prayed that
in the circumstances narrated above, this
Hon'ble Tribunal may be graciously pleésed to
exempt the Respondents from producing the
on the next date i.e.23rd February 1992 in the
interest of justice.

Ay Ve 0

Place : Lucknow (ASIT KUMAR CHATURVEDI)
Dated : FEB 1993 Ad t
- COUNSEL FOR THE APBLIRANTS/RESPONDENTS

Q
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BEFORE THE HON'BLE CENTRAL ADMINISTRATIVE TRIBUNAL
LUCKNOW BENCH, LUCKNOW.

M.P. No. of 1993
UNION OF INDIA & OTHERS .+.. APPLICANTS/
RESPONDENTS
In Re:
ORIGINAL APPLICATION No. 50 OF 1987
MUNESHWAR DAYAL MISHRA ... APPLICANTs
VERSUS
UNION OF INDIA § OTHERS ... RESPONDENTS

APPLICATION FOR
CONDONATION OF DELAY
IN FILING COUNTER REPLY

The Applicants / Respondents most
respectfully beg to submit as under:-

That the parawise comments to the
Original Application and the history of the
Case was prepared on the basis of the
Discipline and Appeal Records filed by the
Applicnt and his service records then
available but later on the same was not
traceable. As such, all efforts were being
made to trace the said records to that the
same may be produced before the Hon'ble
Tribunal as well as the Counter Reply could be
filed on the basis of the same. But at last
the Counter Reply has been finalised on the
basis of the parawise comments and the history
of the Case available and the documents filed
in the Court of the IInd Additional Civil

Judge, Lucknow in the Regular Suit No. 123 of
1987..



The delay in filing the Counter Reply is not
deliberate but due to reasons beyond the
control of the Respondents. As such, the
delay in filing the Counter Reply may be
condoned and the Counter Reply may be taken on

record of the Hon'ble Tribunal.

Therefore, it is most respectfully prayed
that this Hon'ble Tribunal may be graciously
pléased to condone the delay in filing the
Counter Reply and take the Counter Reply on
record of the Hon'ble Tribunal in the interest

of justice.

LV U b

Place : LUCKNOW. (ASIT KUMAR CHATURVEDI)
Dated : FEB 1993 Advocate

COUNSEL FOR THE APPLICANTS/RESPONDENTS



BEFORE THE HON'BLE CENTRAL ADMINI%%?ATIVE TRIBUNAL

M.P. No. of 1993

UNION OF INDIA § OTHERS e APPLICANTS
RESPONDENTS

In Re:

ORIGINAL APPLICATION 50 OF 1989

MUNESHWAR DAYAL MISHRA .o APPLICANTS

VERSUS
UNION OF INDIA & OTHERS .+« RESPONDENTS

APPLICATION FOR
DISMISSAL OF THE ORIGINAL APPLICATION

The  Applicants /  Respondents most

respectfully beg to submit as under:-

That in view of the facts, reasons and
circumstances stated in the Counter Reply, it
is expedient in the interest of justice that
the Original Application filed by the
Applicant before this Hon'ble Tribunal may be

dismissed.

Therefore, it is most respectfully prayed
that this Hon'ble Tribunal may be pleased to
dismiss the Original Application filed by the

Applicant in the interest of justice.

Place : Lucknow (ASIT KUMAR CHATURVEDI)
Dated : FEB 1993 Advocate

COUNSEL FOR APPLICANTS/RESPONDENTS

Ko
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IN THE HON'BLE CENTRAL ADMINISTRATIVE TRIBUNAL,
LUCKNOW BENCH, LUCKNOW.

ORIGINAL APPLICATION No. 50 OF 1989

MUNESHWAR DAYAL MISHRA .o APPLICANTS
VERSUS

UNION OF INDIA & OTHERS ... RESPONDENTS

COUNTER REPLY
ON BEHALF OF THE RESPONDENTS

I, P\Klﬂﬁaﬁkkg, aged about 5€ yeaers,
¢ K.k, A ganad &. A Vv.N.Matg
S/O Sn (b %0’.5/“2)0.4_[_(’& ‘%G_q{,\, l,\l<*«

state as under:-

1. That the Deponent is presently working as Dy.
Chief Mechanical Engineer (W), Carriage §

Wagons Shops, Northern Railway, Alambagh,

Lucknow, - Respondent No. 3 - and is competent

to file Counter Reply on behalf of the

Respondents and as such, is fully conversant

with the facts and circumstances of the Case.

The Deponent has read and understood the

/\ contents of the Original Application and states

Q ' \:Hx//hereinafter.

Dy. Ghief Mech. Enginecr (w)
@& W Sbops AMV Lko.
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2. That the contents of Paragraphs 1, 2, 3 & 4 of

the Original Application need no comments.

3. That in reply to the contents of Paragraphs
5(a) & 5(b) of the Original Application it is
stated that the Applicant submitted the
Application dated nil disclosing therein his
Bio-data and he declared in his Application
that he has passed Class IX from the D.A.V.
Inter College, Lucknow and ha&s knowledge of
Hindi, English and Sanskrit. The Applicant
attached the Educational Certificate dated
13.08.1976 of Class IX passed, obtained from
the D.A.V. Inter College, Lucknow with Scholar
Register No. 9583. According to the
Certificate the Applicant was shown as Class IX
passed in the year 1966-67 and his date of birth
was shown as 11th August 1953. The Applicant
was engaged on the basis of his qualification
contained in the Educational Transfer
Certificate dated 13th August 1976 and the
other criteria as Canteen Manager on a pay of
Rs.205/= per month in the Grade of Rs.205 - 430
(RS) purely as an adhoc, interim measure
w.e.f. 14th January 1978 through Appointment
Order dated 13th January 1978. However, at
that time the Staff of the Canteen were not

treated as Railway employees. A copy of the
Q v
Dy ¢

T L//, Application submitted alongwith the Transfer

. @hie: Vol Zlginecr (W)
C & W Skops A:dY Lko.
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A

Certificate by the Applicant is being annexed

as ANNEXURE No. C-1 to this Counter Reply.

That in reply to the contents of Paragraph 5(c)
of the Original Application, it is stated that
the Applicant's Grade of Rs.205 - 430 was
revised to Rs.300 - 500 w.e.f. 0lst October

1979.

That the contents of Paragraph 5(d) of the
Original Application are denied. The Applicant
engagement was made on 14th January 1978.
However, the Applicant was treated as a Railway
Employee w.e.f. 22nd October 1980 in terms of
the Railway Board's letter dated 22nd May 1981
because prior to 22nd October 1990 all the
staff of the Canteen were not Railway Employees
and the salary of the staff was paid out of the
Canteen Fund, which was later on reimbursed by
the Railways. The Pay Scale of the Canteen
Manager was further revised to Rs.330 - 480 in

terms of the Railway Board's letter dated 11th
March 1982,

That the contents of Paragraph 5(e) of the

Original Application are denied. The Applicant

\ b/,was awarded so many punishments for non-

Dy. Qe wacls, sug . or (w)
C& W Sbops AMV Lko.

¥ X



performing proper duties and also for

disobeying the instructions of the Canteen

Secretary.
7. That the contents of Paragraph 5(f) of the
Original Application are denied. It 1is
148%,
submitted that in the yearya letter / complaint

was received in which it was mentioned that the
Applicant has obtained the employment as
Canteen  Manager by submitting a false
educational certificate as  the Applicant has
(Copy @nelosed it 0 -A)

studied in no School;. On receipt of the letter,
the Labour Welfare Inspector was deputed to
inquire in the matter and get the Certificate
verified from the Principal, D.A.V. Inter
College, Lucknow. The Principal, D.A.V. Inter
College, Lucknow reiterated through letter
dated 38th October 1985, that the Scholar
Register No. 9583 alleged to be the Scholar
Register No. of the Applicant's Certificate of
his College Aas the name of Mohd. Yahiya S/o
Tafazzul Husain R/o Alambagh, Lucknow and the
Certificate of the Applicant is originally a
forged one. Thus, the Certificate submitted by
the Applicant was found to be false and a false
one. The Applicant was served with a major
penalty Charge Sheet dated 13th December 1985,

copy of the Charge Sheet dated 13th December

. m&wﬁ witoet ik 2 nnepures
,\:ﬁﬁskis being annexed as ANNEXURE No. C-2 to

0
Dy. Cluvi e Lagineer (w)
@ & W Shops AMV Lkg,



this Counter Reply.

8. That the contents of. Paragraph 5(g) of the
Original Application are denied. It is stated
that the Applicant submitted his Explanation on
10th January 1986 (Annexure No. 2 to the
Original Application) and alleged that he did
not submit the Transfer Certificate dated 13th
August 1976 of D.A.V. Inter College, Lucknow
and submitted a photocopy of the another
Transfer Certificate from M.K.S.D. Inter
College, Paper Mill Colony, Nishatganj,
Lucknow and stated that this second Certificate
was the Certificate which was submitted by the
Applicant at the time of his engagement.
Keeping in view the Applicant's Reply, it was
inquired and verified from M.K.S.D. Inter
College, Paper Mill Colony, Nishatganj,
Lucknow and the Principal reported that Shri
Muneshwar Dayal S/o Shri Ashwasthama never
studied in his College and cancelled the said
Transfer Certificate alleged to be issued on
04th January 1986 through letter dated 06the
February 1986. Thus on verification this
second Transfer Certificate was also found to
be false and forged one. A copy of the
Principal, D.A.V. Inter College Lucknow letter
dated 30th October 1985, M.K.S.D. Inter

| AT .
(1. College, Paper Mill Colony, Nishatganj,

Dy. Clief mech. Engineer (w)
G & W Shops AMV Lo,
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\

Lucknow Transfer Certificate dated 04th

January 1986 and the Principal, M.K.S.D. Inter
College, Lucknow 1letter dated 06th February

1986 are being ®nclosed as ANNEXUREs Nos. C-3,

C-4 § C-5 to this Counter Reply.

That the contents of Paragraph 5(h) of the
Original Application are denied. It is stated
that the Applicant was asked to produce the
Original Transfer Certificate and other
information as mentioned in the letter dated
0lst February 1986 (Annexure No. 3 to the
Original Application). Further, on
verification it was found that the second
Transfer Certificate of M.K.S.D. Inter
College, Paper Mill Colony, Nishatganj,

Lucknow is also a false and and forged one.

That the contents of Paragraph 5(i) of the
Original Application are denied. The Applicant
has not submitted any Application dated 02nd
June 1986 (Annexure No. 4 & 5 to the Original
Application). As such, the Applicant may be

put to strict proof about the Application dated

02nd June 1986.

That the contents of Paragraph 5(j) of the

L/qOriginal Application are denied. It is stated

C & W Shops AMY Lo,
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13,

14,
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a fresh Charge Sheet dated 22nd October 1986
(Annexure No. 6 to the Original Application)
was issued to the Applicant and the
Departmental Proceedings were initiated
against the Applicant under the Discipline and

Appeals Rules.

That the contents of Paragraph 5(k) of the
Original Application are denied. It is stated
that the Charge Sheet dated 13th December 1985

Counter Reply)
(Annexure No. 2 to the RXXgimaxkXAPEXXxaXian)
issued earlier was withdrawn in view of the
Reply dated 10th January 1986 submitted by the
Applicant and a fresh Charge Sheet was issued
on 22nd October 1986 keeping in view the
letter of the Principal, M.X.S.D. Inter
College, Nishatganj, Lucknow dated 06th
February 1986 (Annexure No. C-5 to this

Counter Reply).

That the contents of Paragraphs 5(1) § 5(m) of

the Original Application are denied.

That the contents of Paragraphs 5(n) § 5(o) of
the Original Application are denied. It 1is
stated that the Applicant failed to submit his
Reply hence, an Inquiry Officer was nominated
by the Disciplinary Authority. The Applicant
gave a letter dated 12th December 1986 for

giving the name of the Defence Counsel till

VY. Ul E/iCCh. Ev, acer (W)
G & W Shops AMYV Lko,



16th December 1986 and he again submitted a

letter dated 24th December 1986 for submitting
the proper authorisation, which was done by
the Applicant on 06th January 1987. The
Inquiry Officer issued the letter dated 12th
January 1987 for fixing the date of the
Inquiry on 20th January 1987 but nobody turned
up. Hence, he again issued a 1letter dated
22nd January 1987 to the Applicant for
attending the Inquiry at 11.30 hours on 28th
January 1987 alongwith his Defence Counsel.
The date of 28th January 1987 was further
extended to 10th February 1987 vide letter
dated O05th February 1987 and then to 11th

March 1987 vide letter dated 04th March 1987.

Another 1letter wés issued for the Inquiry
Proceedings on 18th March 1987 but on 18th
March 1987 the Defence Counsel did not turn
up. Hence, a date was again fixed for 19th
March 1987 but on that date the Applicant
only was present. In addition to these,
several letters were also issued to the
Applicant for attending the Inquiry, by the
Inquiry Officer but the Applicant did not

avail the same.

15. That the contents of Paragraph 5(p) of the
Original Application are denied. It is stated
% that the Applicant only gave one name i.e. of

\(

Xbﬁhri Karuna Shanker Shukla as his Defence

vy. Chact Mecll. Eng necr (w)

@& W Shops AMV Lko.
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Counsel through 1letter dated 16th December
1986. Since neither there was any consent of
the Defence Counsel - Shri Shukla, nor the
necessary declaration of the Defence Counsel,
hence, the Applicant was advised to send the
consent of the Defence Counsel and the
declaration to this effect that Shri Shukla
has not got more than three Cases including
the Case of the Applicant - Mr. Muneshwar
Dayal Mishra, in which he is acting as the
Defence Helper / Counsel. the Applicant did
not submit the required information. A notice
was also issued by the Inquiry Officer to the
Applicant on 24th December 1986, stating there
that three letter have been given to him for
arranging for the required information but he
had not submitted the same. However, the
Applicant on 06th January 1987 submitted the
required information which was accepted by the
Inquiry Office¥and the Inquiry Officer then
allowed- Shri Karuna Shanker Shukla to act as
the Defence Helper/Counsel of the Applicant ax
and the next date was fixed for 20th January
1987. However, the Applicant and his Defence
Helper were not regular in attending the
Inquiry. The Applicant resorted to delaying
tactics delibrately and also delibrately

evaded from attending the Inquiry.

) ‘
Q '&& That th contents of Paragraph 5(q) of the

Dy. Chuef Wech: Enginccr (w)
G & W Shops AMV Lko.
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Original Application are denied. The

Applicant never asked for documents/papers

— e — e

during the course of- the Inquiry. The

Applicant, for the first time, is alleging to
have demanded' documents in the para under
reply. The charges 1levelled against the
Applicant was for submission of forged / bogus
Transfer Certificate at the time of his
engagement and of submitting another false
Transfer Certificate alongwith his reply /
explanation dated 10th January 1986. An
Employment Notice was issued to the Regional
Employment Officer, Lucknow through letter
dated 02nd June 1976 stating therein that the
names of atleast three candidates for
selection, may be sent latest by the 30th June
1976 and they should at least be High School
B
and should ©possess catering experience.
However, only one candidate turned-up, who
also later on declined to accept the job of
Canteen Manager. As such, again a reference
was made to the Regional Employment Officer,
Lucknow through letter dated 05th October 1977
and lateron a Reminder was also sent on 09th
December 1977. The Regional Employment
Officer, Lucknow again sent three names
through letter dated 16th December 1977. One
Application was directly received from the

Gr
\ \{kv/ such, the three candidates sponsored by the

Dy. Chief Mech. Enginecr (w)
G & W Shops AMYV Lkg.

Q Applicant, Shri Muneshwar Dayal Mishra. As
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17.

e

éy\_\«»

Regional Employment Officer, Lucknow through
letter dated 16th December 1977 and the
Applicant was called for the selection on 02nd
January 1978. The date of the selection was,
however, extended to 03rd January 1978, and on
the basis of the recommendation of the Members
of the Managing Committee, out of the
candidates, the Applicant was engaged as
Canteen Manager. The Secretary of the Canteen
was the Executive Officer and had full powers
to make appointment in the Canteen and also to
take disciplinary action, till the Canteen
employees were not declared as employees of

the Railways.

That the contents of Paragraph 5(r) of the
Original Application are denied. The
Applicant relied upon the documents which have
already been supplied and has demanded no
other documents. The Applicant had submitted
his Transfer Certificate issued on 13th August
1976 by the Principal, D.A.V. Inter College,
Lucknow alongwith the Application seeking
employment for the post of Canteen Manager,
which was found forged and false. The
Memorandum of Charges was issued: on 22nd
October 1986 (Annexure No. 7 to the Original
Application) on the falsehood of both the
Transfer Certificates. Departmental

Proceedings were initiated under the

Jy. Quief Mech. Enginccr (w)
G & W Shops AMV Lk,
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Discipline & Appeals Rules, and after holding

proper Inquiry, the Applicant was removed from
Service w.e.f. 12th May 1988. The Applicant
has filed a Regular Suit No. 123 of 1987 in
the nature of a declaratory suit, which is
pending in the Court of the IInd Additional
Civil Judge, Lucknow against the Answering
Respondent and the Principal, M.XK.S.D. Inter
College, Nishatganj, Lucknow. The Written
Statement has been filed on 12th April 1989

rebutting the claim of the Applicant.

18. That the contents of Paragraph 5(s) of the
Original Application are denied. It is stated
that the Inquiry Officer offered full
opportunity to the Applicant and provided all
the facilities to the Applicant. The conduct
of the Inquiry and the Inquiry Proceedings
were delayed through dilatory tactics adopted
by the Applicant. The Inquiry Officer has
adjourned or postponed the Inquiry Proceedings
on the request of the Applicant or his Defence

Helper/Counsel on all other dates except on

14th May 1987.

19. That the contents of Paragraph 5(t) of the
Original Application are denied. The Transfer
Certificate issued by the Principal, M.K.S.D.

\Inter College, Nishatganj, Lucknow, 1is a
AR
\$\_forged document as such only the Applicant
Jy. CiNef Meth. Enginecr (w)

@ & W Shops AMV Lk,
- 12 -



20.

21.

22,

Jy. Chiet M
C& VW sh

B

filed Regular Suit No. 123 of 1987 for

declaratory decree that the said Certificate
is genuine and proper. Till date no such
declaration has been made by the Competent

Court.

That the contents of Paragraph 5(u) of the
Original Application are denied. It is stated
that it was not at all necessary for the
Disciplinary Authority to wait for the
declaration from the Competent Court on the
Transfer Certificate purported to be issued by
the Principal, M.X.S.D. Inter College,

Nishatganj, Lucknow.

That the contents of Paragraph 5(v) of the
Original Application are denied. It is stated
that the Principal, M.K.S.D. Inter College,
Lucknow, on verification gave his Report that
the Transfer Certificate was inadvertantly
issued as the Applicant had never studied in
his College and cancelled the said Certificate

through his letter dated 06th February 1986.

That the contents of Paragraph 5(w) of the
Original Application are denied. It is stated
that the Principal, M.K.S.D. Inter College,
Lucknow never admitted the genuineness of the

Transfer Certificate; but has only stated that

’JWJ\the alleged Transfer Certificate was issued in

) |\_~advertantly. The Applicant was given fully

ch. Enginecr (w)
0ps AMYV Lko.
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opportunity to defend his Case during the

Departmental Inquiry but he did not bother to
defend himself and indulged in dilatory
tactics and the Inquiry Officer had to
finalise the Departmental Inquiry Ex-Parte. A
very lenient view was taken against the
Applicant and a «criminal <case was not
initiated against the Applicant under Section
420 I.P.C. before the Competent Court of Law
for submittiing the forged Transfer
Certificate at the time of his engagement as
well as the second false Transfer Certificate

alongwith his Reply dated 10th January 1986.

23. That the contents of Paragraph 5(x) of the
Original Application are denied. 1t is stated
that the Applicant's services were deemed to
have been treated as under the Railways w.e.f.
22nd October 1980 and all the Canteen Staff
have been treated as Railway Employees in
terms of the Printed Serial No. 6519 of the
Respondent No. 3 who has full powers to
appoint all Class III and Class IV staff
except in the Grades controlled by the
Headquarter Office, subject to the terms and
conditions prescribed from time to time. The
Applicant preferred an Appeal to.the Appellate
Authority i.e. the Respondent No.2, and the
Appellate Authority considered the Appeal of

the Applicant and rejected it.
"
Uy. ChieNMech. Eng.aecr (w)
G & W Shops AMV Lko. - 14 -
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§ 5(z)
24, That the contents of Paragraphs 5(y)/ of the
Original Application are denied. The

Punishment Order dated 12th May 1988 is being
misrepresented before this Hon'ble Court by
the Applicant, so as to justify the false and

bogus Transfer Certificates.

25. That the contents of Paragraph 5(aa) of the
Original Application are denied. It is stated
that the Applicants Appeal has been rejected
by the Appellate Authority in the following
manner :-

"a) The procedure laid in (D § A Rules 1968) has been

complied with;

b) The findings of the disciplinary authority are

warranted by the evidence on record;

c) The charge against Shri Muneshwar Dayal has been

proved by the Enquiry Officer, who was not given co-

operation by Shri M.D.Mishra. He has been correctly

removed from service and there is no ground for

cancellation or even reducing the punishment imposed by

the Dy.C.M.E.(W)/Alambagh."

There is no provis%on for consideration of a
Sicck

second Appeal as(the Applicant's second Appeal

was not forwarded to the Respondent No. 2.

26. That the grounds stated in paras A to L of the
Original Application are not tenable in the

eyes of law keeping in view the facts stated

hereinabove.

\ Wl

Jy. Cluet Mech. Eaginecr (W)
@ & W Shops AMV Lk,
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27. That the contents of Paragraph 6 of the
Original Application are denied. The Applicant
is not entitled for any relief. In the Original

< Application there is no Para No. 7.

28. That the contents of Paragraph 8 of the
Original Application are denied. The
Applicants are not entitled for any relief
prayed in the para under reply.

29. That the contents of Paragraph 9 of the
Original Application need no comments.

30. That the contents of Paragraph 10 of the
Original Application are denied. It is stated
that the Regular Suit No. 123 of 1987 is pending
before the Competent Court of Law for
declaration that the Transfer Certificate is
genuine and proper. As such, it cannot be
stated that no matter is pending in any other
Court.

31. That the contents of Paragraphs 11, 12 § 13 of
the Original Application need no comments.

Place : Lucknow “”VV/4
Dated :|SFEB 1993 DEPa Eﬁ?j/_

Dy. Chief Mech. Enginecr (w)
G&W Shops AMYV Lio
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VERIFICATTION

I, the Deponent above named, verify that
the contents of Paragraphs 1 to 31 of above are
true and correct to my knowledge derived from
the parawise comments prepared earlier and the
documents filed in the Court of the 1IInd
Additional Civil Judge, Lucknow. The 1legal
parts of the paras are based on legal advice
received, which is believed by me to be true and

correct.

Verified this, the I1SH#day of February, 1993

,{4_.\.«.0—"‘/\

SN
YDEPONENT)
Dy. CLael s.eca. Loginecs (w)
C & W Shops AMV Lko.

at Lucknow.
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Foo/NE HIAT-TF T HET G - s 1.3/Genl. 188
: STANDARD FORM OF CHARGESHIET
iam(wgmsﬂtwﬂa)fm,msamhmg T ST de
AU — Rule 9 of the Railway Servant(s (Discipline and Appeal) lj,'ules, 1968? Standard Form No. §
e~y SO 2 T R S SRS
dofNo 7725.{)54;1'{‘{,,“% é)-n I{l‘,’ ) ?t{ ()')L]c” 2y /;’,-n) ,{),{:’) /pv-f» (= ST W AT)
T 9 - - 9’(_1.’!;\.. =g _{Name of Railway Administration)
N 553 € Aty 4 ardinayrly - _
(‘51_\,\7:,:(51 1/![) A (ﬁf‘hWT‘)"'(')""'_'_“"','_;"'f:w‘""':"ﬁ""f"'_ )
(Place of issucy?ym. N <7 4., dated.. /! /J—Q’VID
‘ - NS i1 ..
4 ' MEMORANDU_I\J )

i q\(./} ¢
; | O TR (1, T

ezt e i fregee gy oo (570 SO Wo ) Frrm, 1968 % from o F waTA Sy o() TN e krg wta
mﬁwﬁﬁgnmmm%mﬁmm,fmﬁaimmﬁmz, u{ﬂg%t@iﬂ‘f%'fﬁm (e 1) ¥ Peat man
4 mﬁw%mwﬁéz%méﬂﬁmm*zﬁw%amﬂnfmmg (wam 2) firmt st it wrfendt gra AT & wEeT ufz\fm
X W SEATET  IAR WY QF g HA § (sda 3w 4)1 et o . ‘

The President/Railway Board/Undersigned propose(s) to held an_ inquiry against ‘Shri...0. ... i
under Rule 9 of the Railway Servants (Discipiine and Apreal) Rules, 1968. The substar.ce of the imputation of miscon-
duct or misbehavicur in respeet of which the inquiry is proposed to be held is Set.out in.the cenclosed . Statement of
articles of charge (Annexure ). A statenent of the impntations of miscondt ¢t or_mlsbchawour insupport of each article
of charge is enclosed (Annexure 1), A list of dccuments by which and a list of witnesses by whom, the article of charge
are proposed {o be sustained arg olso enclosed (Anncxure 111 & 1V}

4 ,

\/' '/

BTG L avion | T Y e e o st f et gt g e e B e B b —
At g SXE-E (T 3)ﬁﬂmﬁﬁfﬂfﬂmmméﬂh:ﬁmhmﬂin afx g, G et sa s3mt A% aodt qpe S g, o
Yo tTEA & wTa 3 N forrwt we ad¥al 3 gE (wrda 3) H Foa 4 femn @Y, At frdtere & fe e s@al gyafa amm gY f9 A
A sifa & 76 fza F AaT A Peagearay - oo o s r ettt e 6 £ METEETE € TR A A A v wepora teeT< 3R Et @ feet QR
s3rgt & Bl £ wnta ¥ X fe s AT g, Y FwEy va H, WAk ¥ g A gl 1 47 aw G W e 3T AR w T € geen & fasg
g ﬂmf@fmuﬁfmnhmufr&m’a%mﬁf%a’mavmfaﬁmt{nw(m fot sifatora wvat & (A € 98 SR & I
Igaen ¥ w IR wRfa gt : :

2 Shi..................is hereby informed that if he so desires. he can inspect and take extracts from the docu-
ments mentioned in the enclosed Hstof dacuments (Adnexure 1 atany time during offide hours within 1 five days of
reccipt of this memorandum. 1 he desires to be given access to any cther documents which are in the possession of
railway administration but net mentioned in the erclosed st of deerments (Annexure 1), he should give a notice te
that cflect to the undersigned £€Gencral Manager o0 oo e Railway within ¢ten days of the receipt of
this meme=ndum, indicating the relevance of the documents requircd by him for inspection.. The .disciplinary authority
may refusé permission to inspeet «ll erany svch docy mehts as are, inite opinfen, notrelevait to the case or it would be
against the publicinterest m security of the State to allow access thercto. He should cemopleteinspection of addition of
documents within five days of their being made available. He will be permitted tc take extracts frem such of the

additional docu_:{ncms as he is pegmitted to inspect.

3. 0 M SrY gy ) 7T A fem ma R i i T & Wi ¥ ST €1 w0t % fad fem s qe aw S
71 frey o, 5 An e (xifcr awa-den & vt famea R ﬁﬁuﬁmmmammﬂtﬁqﬁﬁ:ﬁrﬁ%m Ay e @
ad o s 3R S 6 5o H A e s mwar an A T §1 A & A shalem S ST W % v & wtf srQg ae aw we g fen
AT, AT &6 T LT 173 AN A €T @FA 7 qat e A FATl T gl _

3. Shri........noiiiirer..... isinformed thatrequest for accesstodocuments made at later stages of the ingyiry
~ will not be entertaincd unless sufficient cause is shown for the delay in making the request “withinthe-time limit spe.f\fd
2bove and the circumstances shown clearly that the request could net have been made at an carlier stage. No request
for access to additional documents will be entertained after the cempleticn of the' inquiry unlesssufficient caiisg is ~shown
for not makingfthe request before the completion of the inquiry. ' '

\

4 R "h'ﬁ%‘r?;/?‘y‘d A0 Ty F gy a it g S v 2 o af g g it fa wiw 1 A1 et ¥ vt wn Frltem w7 gt
Tt 7 et s wren Segw w<A § wgvee w1 & fan fired e T AT, T e wa & feel garfuérdl (@t IR Fe (serive Wi sdw)
feam, 1068 & [am o (9) Wik adiivudn sak fewa 1 WY/nuar feow L, R weasi Wl GO FTAEH) T SEEal § v g T W & g
sfmrarara 8 31 o @ fTe wiaut ¥ A e i | agew | (waft) waE @ wEad @1 § qafaerdt (walemiwl
AR T RGER Mt mmﬁaﬁﬁ(wﬁaﬂ)%maiﬁmfgquq(E)Wmmﬁa@%ﬂmma'gmmn%
& faq Aq §1 T H Q@ wa e (ammet) o aflk g, frraroon st fieay s i, Faed nfwa safe (wafaei) T AEIUAT A W AgAE AW
&m m 'a.m @ ﬁt mﬁa wf‘qa (wfm“f) m_&m m m W-'Ta' T“ m fmwﬂ/m“’ ---------------------------------
Wx W Wel AT aigq '

4 ShA.... . oroiori i v.. .. ..isFurther informed that he may, if he so desires, take the assistance of any other
¢ wilwayscrvant/fan cfficial of a Reitway Trade Uuon (Who satisfies the sequize merts of Rule 9 (9) ef the Railway Servants
(Discipline and Appeal) Rules, 1568 and Nete | andjor Note 2 thereunder as the case may. be for inspecting the documents
and assisting him in presenting his case before the Inquiring Authority in the event of an oral inquiry being leld. For
this purpose, he should nominate gne or MOre persons in order of prefercnce.  Bcfere nominating the assisting railway
servant(s) or Rly. servant (s) or Railway Trade Union Official (), Shri.. ..o .ovreien e ..should obtain an
undertaking from the neminee(s) that he (they) is/are willing to assist him during the disciplinary proceedings. The

, undertaking should also contain the pargiculers of other case (s),if ary, in which ' the neminee (s) had already undertaken
to-assist and the undertaking should be fernished to the undersigned/£General Manager ...\ ..o o vvvnn s .. Railway

)

alongwith the nomination. ) ; . . oo S
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IN THE HON'BLE CENTRAL ADMINISTRATIVE TRIBUNAL,
CIRCUIT BENCH, LUCKNOW -

ORIGINAL APPLICATION NO. 50 OF 1989

MUNESHWAR DAYAL MISHRA cee APPLICANT
VERSUS b
- UNION OF INDIA & OTHERS cee R&SPONDENTS

REJOINDER REPLY TO THE COUNTER REPLY,
FILED ON BEHALF OF THE RESPONDENTS

I, Muneshwar Dayal Mishra, aged sbout 89
years, son of Late Ashwasthama, resident of Mohalls
Chittakhers, Aishbagh, Lucknow, do hereby state as

under:-

1. That the deponent is applicent/petitioner
himself in the above-noted case. H e hasZing over

the contents of the counter reply, filed by tﬁe
respondents and has been filly explained by his counsel,

who has understood the same and in reply thersto, he

deposes as under:-

2e That the contents of paras 1 and 2 of the

counter reply need no comments.

Se That the contents of psra 3 of the counter
reply sre denied as being incbrrect and in reply thersate

it is humbly stasted that so far ss m application of

Contdese2
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the petitioner is concerned, it is true but the
connected transfer certificate is not correct, because
4 the petitioner has neither got his education in D.4.V.
College nor he has submitted transfef certificate,
which is annexed with the application. A& bare perusal
of the application, annexed with the counter reply as
Annexure Noel, will 2lso make it clezsr thet it is
nowhere mentioned in the applicstion thst he was a
stuadent of D.deVeCollege. In this regard, it is also
to be noted that the petitioner wes appointed on’
14th Jenusry, 1978, which will borne out by the Annexure
No.VI to the original spplicstion and which was duly
accepted by the respondentse. It is further to be noted
that the date, mentioned in the counter reply as
13.0841976 is also not correct, because the dste,
mentioned in the sttached educstional certificate, is
13.08.,1978, meaning thereby thgt it is after eight
months of the appointment and st this stage, it cannot
be accepted that the petitioner has submitted his
educational certificate after eight months &f his

appointment.

4, That the contents of para 4 of the counter
reply do not ask for sny comments.
wrer, T d jgj}/
5. That the contents of para 5 of the counter
reply sre not corrected, as stated, hence denied and
(/[é//7 in reply thereto the contents of para 5(d) o the

originsl application are reiterated as true and correct

statement of fsaects,

Contdese3
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G That the contents of 6 of the counter reply
are not correct, as stated, hence denied gnd in reply
thereto the contents of para 5(e} of the original
app11Cdt10n are relueratec as true and correct. It is
further to submit that before issuing the charge-sheet
dated 22.10.1986, the petitioner has never been informed
or communiczted even z single adverse remark as well zs -

adverse entry. 4part from this, his performance was alwa;

apprecizted.

7. That the contents of para 7 of the counter
reply are also not correct, as stated and, sas such, agre
denied. In reply thereto, the contents of para 5(F) of
the original applicstion are correct and are being
reaffirmed. It is further to submit thet the chsrge-shest
dsted 13.12.1985 was cancelled by the respondents itself
and he has issued snother chsrge-sheet on 22.10.1986.

So far as explanation of Principal of DedeVeCollege is
concerned that is also needless to reply becsuse the
petitioner has naver got education in the D.A.V.College,
hence the correctness of the certificate doss not arise.
It was the game of some annoyed persons, who do not want
to see the petitioner ss Canteen Manager and on the basis
of which, they were succeeded in their game and the
petitioner issw suffering from pillsr to post in no

fault on his own part.

8e That the contents of para 8 of the counter
reply are not corrected, as stated end, as such, sare
denied. In reply thsreto the contents of para 5(g) of the
original application are correct and sre being reitersted,
It is further to submit thet which certificste hss been

Contdesed



S \ \"\,
FSwi g, Mgy

AL

olo

- submitted by the petitioner was issued by the

Principsl, M.K.S.De Inter College was a genuine one,
but when he has sent contrery explasnation, then the
petitioner hes filed Regular Suit No. 123 of 1987~
Muneshwer Dayel Versus Shri Uma Shanksr Shukls and
others before the Civil Judge, Lucknow for declsration
of the genuineness of the certificate, issued by the
Principal, MeK.S.D. Inter College, Paper Mill Colony,
Nishstganj, Lucknow, which is pending till date. In
that cese the Principsl, M.K.S.D. Inter College has
filed his written statement, in which in pars 2 he
has accepted that there wss one student namely
Munesnwar Dayal, which could be examined by the
Annexure NHo.XII of the originel applicstion itself.
It is furth-r submitted thet once the suit hsas been

filed end the mattar is pending for adjudication, then
on

[vwhat basis the petitioner's services have been

terminsted without the verdiet of the court as well

as without providing en opportunity of hearing to the

petitioner.

9. That the contents of pzra 9 of the counter
reply are &lso not correct, ss stated, and, as such,
sre denied and In reply thereto the contents of para
5(H) of the original application are reiterated as
true and correct staﬁement of facts and it may be

deemed as reply on the basis of preceeding paragraphs.

10. That the contents of para 10 of the counter
reply are incorrect, a2s stated end hence denied and

in reply thereto, the contents of pars 5(I) of the

Contdee 5
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originsgl application are reitersted zs true and
correct statement of facts. So far =s the strict proof
of Ammexure Nos. 4 and 5 are concerned, there is no
need, beecause, it is duly accepted by the Hggpondent
and in response thereto, he has charified that his

order dated 22.1C.1886, which has already been snnexed

with the original applicstion ss 4nnexure No. VI.

1li. Thét’the‘contents of parezs 11 and 12 of the
counter reply sre incorrect, as stated, and, es'such,
are vehemently denied and in-répiy thereto the contents
of paras 5(J) (K) sre reiterated zs iruve and correct.
Rest of the contents of psra under reply have been

alresdy replied in the preceeding psrsgrasphs hereof.

12. That the contents of pars 13 of the counter
reply are denied in in reply thereto, the contents of

paras 5(L) & (M) of the originsl application sre

reiterated.
13, Thet the contents of pars 14 of the counter

reply are not correct as ststed snd hence denied snd
in reply thereto the contents of pasras 5(®) and 5(0)
of the original application are reitersted ss true

and correct statement of facts. It is further to

submit that after filing the regular suit for declera-
-tion of genuineness of the certificste ang getting

the interim order, it was incumbent upon the reSpondeﬁt
to stsy the proceeding till the dispossl of the dispute
buf without aweiting the verdiet of the court and

without affording any proper opportunity and supplying

of the papers, which sre mentioned in the charge-sheet,

ContdeeeB



¢ %\
«Be

the respondent has passed order of termination of

the petitioner from service, though it wss reguested by
45( the petitioner to stsy the departmentszl enquiry till

the decision of the case, vide his spplication dated

2.6,1987, elreedy annexed with the originel spplicsation

as Annhexure No.ll.

14. That the contents of para 15 of the counter
reply are incorrect as stated, hence denied end in

reply thereto the contents of pars 5(P) of the originel
application are reiterated ase true and correct statemen
of factse. It is also deemed to have been replied on

the basis of the preceeding parsgraphs hereof.

15. That the contents of pars 16 of the counter
reply are incorrect, as stated, as such, asre denied end
in reply thereto the contents of psragraph No. 5(§) of
the original spplication are reitersted as true and
correct statement of facts. It is elso deemed to have
been replied on the basis of the preceeding psragraphs
hereof. 30 far as tha employment notice is concerned,

it has not been filed with thée counter reply.

16. That the contents of pars 17 of the counter

reply are incorrect and hence denied znd %k in reply
Ly ¢

_)T?‘a'zz:L g 7y,

thereto, the contents of psra 5(R) of the originsl

application are reiterated as true snd correct. Rest

,/(ﬁ,//’ | of the contents of psra, under reply, may be deemed to

Oan~///// have been replied on the basis of the foregoing paras
hereof.

Contd' el
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17. That the contents of psra 18 of the counter

reply are incorrect, as ststed and hence denied end
reply thereto the contents of paraz 5(S) of the originsl
application are reiterated &s true and correct statemen

of facts.

18, That the contents of pars 19 of the counter
reply sre slso incorrect, as stated, hence denied

and in reply thereto the contents of para 5(T) of the
original applicstion are reaffirmed as true and correct.
It is further submitted that when the regular suit is
pending for declerstion of the correctness of the
documents before the competent court of law, it was
incumbent upon the respondent to with-held the

departmentel enquiry till the dispossl of the suit.

1°. That the contents of paras 20, 21 and 22 of
the counter reply sre also incorrect,as stated, hence
denied and in reply thereto the contents of para 5(U),
(V), and (1) of the originsl spplicetion sre correct
and asre X reitersted as true and correct. It is also

dee¢med to have been replied on the basis of the

‘foregoing paragraphs hereof. It is slso to be noted

thst what has been done in the case of the petitioner,
it wes totslly arbitrary, illegsl ond also against

the constitutional mandste snd also egainst the
principles of natural justice and also against the law,
declered by the Hon'ble gppeeme Court, reported in

(1988) 4 SCC page 319 (Kusheshwar Dubey Versus Eharst

Cookiﬁg Coal Ltd. ).

contdes 8



Se
8.
20, That the éontents of paras 23 and 24 of the
counter reply sre incorrect, as stated, hence denied
and in reply thereto the contents of pars 5(X), (¥) and
(Z) of the originsal applicaztion are reiterated ss true

snd correct statement of facts.

21. That the contents of para 25 of the counter
reply are incorrect, as stated, hence denied end in
reply thereto the contents of para 5 (44) of the
origingl application are reiterated as true and correct
statement of fectse. It is alsc submitted that the
appellete order, which has been passed by the responden
has slso been chellenged in the original application,
which could be bitterly required during the course of

argument.

22, That the contents of parss 26, 27, 28, 29,
30 and 31 of the counter reply asre slso incorrect and
devold even an iotz of truth and, as such, are
emphaticslly denied in toto. In reply thereto, the
contents of paras 6 to 13 of the originsl application

are reiterstea as true and correct.

The grounds, tzken by the petitioner in the
originsgl application, are also tenable in the eye of
lzw and the relief, sought for, by the petitioner, is
also genuine and sustainsble. The original application

deserves to be allowed with costs with consequential

benefits. o
LUCKNGU Wnﬁ/ [y
DATED: lo» T+92 PETITIONER

Contdes 9
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VERIFICATION

I, the sbove-named deponent, do hereby verify
that the contents of paras 1 to 22 of this rejoinder
reply are true to ny own knovwledge, The legal parts
of the paras are bassed on legsl advice received, which

are believed by me to be true snd correcte.

Verified and signed thisl3e dey of March,1993

within the Collectorate compound st Lucknow.

¥ o s LY
Lucknow ?ﬁK&“LIZL/ 7
Deted:s 2o+ %3+ 4% PETITIONER
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BEFORE THE HON 'BLE CENTRAL ADMINISTRATIVE TRIBUNAL

LUCKNOW BENCH, LUCKNOW

MISC. PETITION NC. \W OF 1996
UNION OF INDIA & ORS. ee.. APPLICANT/RESPONDENTS
IN RE: ;
. DRy
ORIGINAL APPLICATION NO. 50 of 1989
MUNESHWER DAYAL MISHRA vee. APPLICANT
\ N -
t, VS, g
‘ \'J‘,“‘
UNION OF INDIA & ORS. .ev. RESPONDENTS
T L 4
~— -30:~ -~

N .
APPLICATION FOR TAKING SUPPLEMENTARY COUNTER REPLY
ON RECORD OF THE HON ‘BLE TRIBUNAL

The Applicant/Respondents moOst respectfully

states as under:

1. That in view of the facts and submissions
stated in the Supplementary Rejoinder aAffidavit,
it is essential in the interest of justice to fle
Supplementary Counter Reply stating correct facts
before this Hon'ble court., 2As such Supplementary
Counter Reply has been prepared and is being

filed herewith,

2. Therefore, it is most humbly prayed that this
Hon 'ble Court may be graciously pleased to take
Supplementary Counter Reply on record of the H-n'ble
Tribunal in the interest of justice.

Wk

(ASIT KUMAR CHATURVEDI)
Place : Lucknow COUN SEL. FOR THE APPLICANT/RESPONDENTS

Date F{_’e%
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%

LUCKNCW BENCH, LUCKNOW

MISC. PETITION NO, 10“3 OF 1996
UNION OF INDIA & ORS. «e.. APPLICANTS/RESPONDENT
IN RE:
ORIGINAL APPLICATION NO, 50 OF 1989
MUNESHWER DAYAL MISHRA «ees BPPLICANT
VS.

UNION OF INDIA & ORS, eess RESPONDENTS

-202=

SUPPLEMENTARY QOUNTER REPLY ON BEHALF OF THE

RESPONDENTS

I, AShoK Kumwer Sivgl aged about 31
years, S/o Sk Teenatt KgL soekl
R/O _ Y-/l old £:D-So. cdewa osaic agar Lue bergny,

states as under:

le That the deponent 1s presently working as
Deputy Chief Mechanical Engineer, Carriage &
wagon Shops, Northern Railway, Alambagh, Lucknow,
\ Qﬂﬁb Respondent No, 3 and is competent to file
F1 Supplementary Counter Reply on behalf of the
D, ORes Vlosh, vt 07

o I Bl S

respondents and as sueh is fully conversant
!oaih
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with the facts and circumstances of the

case and states hereilnafter.

That in the meeting of the Carriage & Wagon
Canteen Committee held on 26th May, 1976, it
was decided that the selectlion for the post of
Canteen Manager should be made. A copy of the
Minutes of the meeting dated 26th May, 1976

is being annexed as Annexure No, SR-1 tO this

Supplementary Counter Reply.

That through letter dated 2nd June, 1976, names
were called from Employment Officer, Lucknow
for the post of Canteen Manager in gréde

Rse 205-420 of those candidates who are atleast
High School and should possess cattering
experlence., A copy of letter dated nd June,

1976 is being annexed as Annexure NO., SR-2

to this Supplementary Counter Reply.

That through letter dated 23rd June, 1976,

Reglonal Employment Officer, Lucknow sponsored

.003/-
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names Of three candidates S/Shril Kalyan
Keshwerwanl, Yogesh Malviya and Vishnu Dayal,

A copy Of letter dated 23rd June, 1976 along

with the 1ist is being annexed as Annexure NoO,
SR-3 to this Supplementary Counter Reply.

It 1s here pertinent to point out that

Shri B.D.Saxena was then working as Canteen
Manager and for regular selection, his

name was sponsored by the Employment

Exchange, Lucknow,

That in addition to the three candidates
sponsored by the Employment Exchange Lucknow
three more candidates applied directly

i.e. S/Shri Ram Pragat Dubey, Prayag Narain

‘Mishra and the applicant.

That through letter dated 5th February, 1977
five candidates were called for interview

to be held on 21ist February, 1977 including
the applicant, Shri B.,D.Saxena was not
called for the iInterview since hls age

waf at that tlme about 65 years., A copy

ceed/-
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Of the call letter sent to the applicant
dated 5th February, 1977 is belng annexed as

Annexure No, SR-4 to this Supplementary

Counter Reply. Similar letters were sent

to other eliglble candidates,.

That on 21st February, 1977, the selection
was postponed on account Of non-availability
of Shrl V.B.Tewarl and Shri Raja Ram and the
next date flxed was 23rd February, 1977. A
copy Of letter dated 21st February, 1977 is

being annexed as Annexure NO, SR-5 to this

Supplementary Counter Reply.

That desplte selection, no appointment could
be made and as such, again three more
candidates were called from Employment
Exchange, Lucknow through letter d&ated

5th October, 1977, A copy of lettervdated
5th Gctober, 1977 is being annexed as

Annexure NO, SR-6 to this Supplementary

Counter Reply,

cee 5/~
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That no names were sponsored by the

Employment Exchange Lucknow and as such
reminder was sent to Employment Officer,
Lucknow on 9th December, 1977. & copy

of the letter dated 9th December, 1977 is

being annexed as Amnexure No, SR-B to this

Supplementary Counter Reply.

That thr-u~h letter Fated 15t- Droes hawv, 1¢77

candidates
nuamay of thxsxxxyxx thres move/were eprnegcred

by the Employment Exchange, Lucknow for the

post of Canteen Manager, A copy Of letter
dated 16th December, 1977 is being annexed

as Annexure NO, SR-8 to this Supplementary

Counter Reply.

That three candidates were called for
inverview to be held on 2nd January, 1978
through letter dated 29th December, 1977
including the applicant and Shri Om Prakash
Nigam and Shri Dilip Kukar Shukla,

A copy

of letter dated 29th December, 1977 is being

ooeb/=
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annexed as Annexure No, SR-9 to this

Supplementary Counter Reply.

That on 22nd January, 1978 interview could
not be held and the interview was scheduled
to be fixed on 2nd January, 1978. A copy
of letter dated 2nd January, 1978 is being

annexed asAnnexure NO, SR-10 to this

Suppl-mentary Counter Reply. It 1is here
pertinent to point out that Shri B.D.Saxena
the then Manager resigned w.e.f. 2nd January,
1978 and the said‘resignation was accepted
by the Canteen Committee in its meeting held
on 3rd January, 1978, A copy Of the Minutes

dated 3rd Januvary, 1978 is being annexed as

Annexure No, SR-11 toO this Supplementary

Counter Reply.

That on 3rd January, 1978, the Members Of
the Managing Committee selected the
applicant, A copy of the selection procee-
dings dated 3rd January, 1978 is being

annexed as Annexure No., SR-12 to this

00-07/'-
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Supplementary Counter Reply.

That the applicant thereafter, was appointed
throuch appointment order dated 13th

January, 1978,

That the service record and file No, 725 E/
DCME/MD pertaining to the punishment order
was sent to Shrl Arjun Bhargwa, Raillway
Advnacate along with the parawlse ccmments
for drafting of the Counter Reply. Lateron
Shrl Arjun Bhargwa was depanelled from among
the Rallway Advocates and as such the case
is allocated toO Shri Asit Kumar Chaturvedi,
Advocate, Accordingly, through letter dated
29th Jauwnary, 1992, certaln documents were
sent to Shri Asit Kumar Chaturvedi and also
a letter was written to Shri Arjun Bhargwa
on 31st October, 1992 and 16th November, 1992
for servlice record and D&R Flle., Service
Record and D&AR Flle has not besen availlable

till date and it is said to be lost, A copy

¢008/-
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Of letter dated 29th January, 1992,
31st CctoOber, 1992 and 16th November, 1992

is being annexed as Annexure No, SR-13,

SR-14 and SR-15 to this Supplementary

Counter Reply.

That through printed SN, 7849, the employees
of all statutory canteens were declared to
be deemed to be Rallway servant w.e. f,

22nd October, 1980, A copy of the printed

S.No, 7849 is being annexed as Annexure No,

SR-16 to this Supplementary Counter Reply.

That the Rules were framed for the employees
of the statutory canteens and circulated
through letter dated 27th May, 1992 which
includes the post of Manager Gr-III, Gr-II,
Gr-l1 and Senior Manager., A copy oOf fetter

dated 27th May, 1992 1s being annexed as

Annexure No, SR-17 to thls Supplementary

counter Reply.

0009/—
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18, That the qualification for the post of Manager
Gr-III, grad= s, 975-1540 is Matriculation

or its equivalent and Diploma 4in Cattering

Drafa@g“ﬁ}y. Th~ ~ wl'e vrE wae ks 1Ty
T - - . Py - - -

orTtrEsT ke rot A T e, 2052430 which
Totaver vayt a T E v 227490 v A thar s Fear

hho 1,’200-1‘&‘03/,--

f\vn

SR 2 2 NUUUON

Place : Lucknow DEPONENT

Date [?_M/b

VERIFICATIOGN

I, the deponent above named do verify that
the contents of paragraphs 1 to 18 madé above are
true and correct to my knowledge derlved from
information and records. The legal parts of the
paras are based on legal advice received which is
belisved to be true and correct. NoO part of it is

false and nothing material has been concealed in it,

Veri fi=d this ]g 4 éﬁfﬁézg{/ day of
, 1996 at Lucknow, WW%

. Gtief Floeh, s, 2 o s
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+ 26,5,1976 Iil 4,P,0,_ (¥)'s ROOL, aliniei O R
., PR ) ) s . , g :?}"W" ""'.—‘ - A et e
Eresengs- | B S 4
. ..1a - Sri K.B, Srivastava™ eee P.E, (for Dy, CHME (W)
4 2. ::" ‘ Hal‘bCU'lS ~Sirgh~ . r'.o.(.'« A.P. 0. (W) ':..Vice President.
-3, V.B. Trivedic .. o.. . Clerk{(4/Cs)-Member,
4, M . Munshi Lal i T ee0 - I, No,80E ~Manber,
5. :: Ram Chandrga "ess’ ~ T,Yo,8334-Menber,
. 60 Raja Ramo . Ge o ' T. NOQ 538G-Member.
" '70 n ' L.N.Bajpaj_;‘ " :."'9.'. " SI‘JLI/M Lol Secretary.
‘ : oLl : S - o
" 1. ) Sri C.M. Bajpai Lo ,u.' . T, No,2:4B - Menmber. !

" 71) It was decided to éppciht 2 qualified Manager as the

. Scale Bse 205-430 plus DA, R,50/- "

present supervision of the iHauzger 1s not.considerédefficie;::
and adequate., It-was decidced that the Employment Exchange »
nay be approached to recommend the names of.at least-three
nen out of which selection will be made. ".There {111l be.no

age linit for the job ard the Conmittee has agreed*to pay in

)

2., There 1s a comnlaint regarding short supply of snacks,
Dy, C.}.5.(W) has sanctioned four additional :posts of Vendors
and one post of Halwai., These posts may be operated. The
Committee will fix a.dateland select. men so that the efficisn
service 1s introduced, . The Selection Committee will consider
the appointments.and this work must be compléted within 10
dayse The Canteen Committee 'will be the sole.selection body,

v, .
F -

2.1 On appointment of additional staff, it~should be possible
to arrange wdequatec supply of snacks :mgl the quota for
individual sub-shons must reach *%iess shops and should not us
sold out on way. It was also agraed to start !'Tray Service!
and its cost will be 25 Paisa fer Single Tra{ and 50-Paisa

for Double Tray. This facality uill be available only in
Office Can%een on exper ety hnais and if went on satis-
factorily, it will be made peirnanents. The Tray will be iswcf
on a signéd slin of Office =:tari, SS/ASS or Canteen Commit::.
Members who will send their own rien to bring the tray. The
slip will be surrendered onr receipt back of the tray, etce; o 2]
in case of any shortage, tho same will be directly recovered
from the signatories, ‘fhe tray will conslst of 2 cups, 1 te~. |
pot, Sugar Pot, Milk pot and ore tea spoon for single and for .

£ ® [P S, .

—..double it will consist of 4.cups,- 1l tea-pot, milk.pot, Sugar

pot and one tea spoon, The Secretary will arrange necessary ge&|

equipments so that this service is introduced from 25th June, ~ ¢
. 1976. . ) ) ’ ) | . i
3. There has been a complaimt that the Vendors smoke vhile | .
on duty., They should be warfled that they sfould not smoke : /.-
' ' 2' ‘; ‘U_
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A4 .. . .
=" 3, In so far as the persons serving in the Iadian Audit,,and Accounts

ML BOYT —"'\fuch

Comptroller and Auditor General of India. X
. [ of Pillng

'

5 ?gb.—'l'rcatmcnt pf cmployees o_f Statutory Canteens as Railway servants.

P ith a copy of. Rly. Board's letter No. E(W) 76 CNI-6 dt. 22-5-81 referred to
¥ rein is seat herewith for information/guidance and necessary action.
.’ Copy of Railway Board's letter No. E(W)-76 CNI-6 dated 8-6-1981.

‘* Snb.—Treatment of bmployécs of statutory canteens as railway servants.

LY o -
e
iy %v"-“ o

¢+ Copsequent upon the ‘judgement delivered by the Supreme Court on
£4.10-1980 in Civil Appeal No.368 of 1978 Union of India and others Vs.

Rao and others and Civil Appeal No. of 1980 arising out of SLP No,
%4132 of 1980 in the case of Railway Canteen Karamchari Association and
{others Vs. General Manager, Northern Railway -and others-instructions were
 33saed vide this office letter of even number dated 22-5-81 addressed to General
. ger, S. E. Railway (copy eaclosed) that emploYees of Kharagpur workshop
tory canteen ‘of S E. Railway should be deemed to be Railway servants

Eg{.gll—lO—SO. - . -

E' 2, The Ministry of Railway have considered the matter further in the
Tight of Supreme Court ;udgement, as referred to above, aad it has been deci-
“d=d that employzes of ail other statutory caateens “on the Railways irregpective
3of the type and management of the canteen should also be deemed to be railway
.« cervants w.e.f. 22-10-80. It has also been decided that till Governmeant decides
; ‘se. the stalT of these statutory canteens will continue to be governed by
conditions of service and emoluments as existed on 21-10-80.

: IS ' .

3. Necestary action in this regard may be taken urgeatly.
MV LT N

i 15-6-1981. 3

"}‘.;’;r".z Para 2 above has the sauction of the President aad this issytes with the

'concnrrcncc of the Finance Dircctorate of the Ministry of Railways.

x' ;.!_P‘AS. No. 7849, No. 974E/21/11 Policy (EVD) Dated 3-7-1981.
29l1iSub. Treatment of employees of statu
W. ‘J S | ’ : . N
F: ’n Further to this office letter of even No. dated 23-6-31, a copy of Rly.
“Board's letter No. F(W) 75 CN 1-6 dated 22-5-81 referred to therein 'is sent
z.perewith for information guidance and necessary action. -

: . \th. Chlf:t PR }ii‘

tory canteens as Railway Seryants.

%: MM‘L\{‘C& J\lOS Q_ LG 7810

ment are concerned these orders have been issued after consultation with 3 ., ed
frer. : Q/‘

" P. 5. No. 7849 No. 974-E/21-11 Policy (EV) Datea25%8-15gi000ipt 4, .t

YA copy of Railsay Board's lettet No. E(W) 7T6CNI-6 dt 8-6-81 togethiet 12;5»_};4?
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'. .-.l . .
_»‘,!;“0“" LIS |
Copy. of Railway Board's letter as rcferrc'(_iﬁté“.a"b%?é‘.mg

o AT cantpt DY U
Sub.—As Above. Coby TP

Jaggarao and others and Civil Appeal No. of 1980 arising out of ST
- 4132 of 1980 in the case of Railway ‘Caoteen Karamghari Association
others V/s General Manager, Northern Railway and® others, the Minis
. teens ghould be deemed to be railway .sérvants with effect from 22 10-80

Canteen will continue to be governed by the conditions of service and em
ments as existed on 21-10-80.

2. Necessary action in this regard may be taken urgently.

. concurrence of the Finance Directorate of the Ministry of Railways.

Conequent upon the judgement delivered by the Surpeme Court
22-10-80 in Civil Appeal No. 368 of 1978 and Union of India and-othéty

(0%

_Rlys. have decided that the employees of Kharagpur Workshop Statutory

Government decides otherwise the staff of Kharagpur Workshop Statv

3. Para ] above has the sanction of the President and this issues with}¥

... 7, () Staff paid fron
o'y montbs continuously : S
g for whx_ch they were cog
{ Hday.:. !v_,‘lhou! a break wi
BN dKy S ontinuous employ’
_days continuous service |
4. minimum of the approy.
 BiTiog regular scale of p'
Allowance on completid
;c .nztay bc,ba prelimin
uisite sumber o ¢
YOffcer, f days
8 - {(l) Labour on pro;
g o{lm: temporary or p‘;rujni
£ fequired for new pProject:
A ,hj! J[u)aveﬁwprkcd on. the

M

&> () Seasonal lgbo

4. The receipt of this letter may be acknowledged.-

Casual Labour on the Railways, their absorption in reguler Class IV post
the entitlement and privileges admissible to them will be regulated as und

%7 o 7850 §o 220 §/190-XII (£-4). faatx 30-6-81. :

: 3 faug :—fafas sfas ' )

@ daram & oatw §( Q7 ) 1177/5 qa /46 fAlE 8.6-81 #Y wfafafey
1 - 71 2R 0d Frawas F1art ;g Kfag A ar @ g :
1 4Copy of Railway Boards letter No. E(NG) II-77|CL|46 dated 8-6-I9i
A ;
L ' SUB : CASUAL LABOUR "
‘, Various instructions have been issued from time to time regula i
. service conditions of casual labour. It was found - nccessary to consolidf

i various instructions issued by Board from time to time. The engageme

i A. Definition of Casual Labour ~
. ‘ .

. "(A) Casual labour refers to labour whose employment is seasonal,
mittent, sporadic or extends over short periods, Labour of this kind is o
recruited from the nearest available source. They are not ordinarily &
transfer and the conditions applicable to permanent and temporary staff

. apply to casual labour. . o

(B) The casual labour on'Railways should be employed only in tk
wing types of cases :— 26

¥

1
.
i
i
l
‘
3
!
]
!
!
{
1
t
!
t

{ -Mighter Section

bon
O
i, ?ﬁ. T

:"' e -
4R ‘ﬁ-&&oga (2) : Once any !
4 XBoeonditions indicated inj

Rl

tlon. s If such labou;

{e.8. relaying) and the tot

180 days duration, ¢

£120 days continucns emp

L A
¢hi-1" Note (1) s The proj¢
widges, restoration of d;s

« 370 b'llko‘dnubling, wic

definite time limit  The ¢

j 4oultation with the FA & C

0 "*Project” or not. If thy
of Rails by
mhion of additional de

08 to an improvemen
faro poct.ivc of any financj.
IC0ewRIs" or other “Throu

U0 ths carrying capacity of,

9'Broject’.

auous employme}
‘ d. by the administ
EERposary status. !

N ] ';’;;;*: oo

- tNo{o (3) ; Labour em

Loyl
"3 employcd fo.

r of o'regular nature.
3;{. - -

- -

oy
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BOVERNMEN T OF INDIA | % T
1INIS TRY OF “RAILWAYS N
(RAILWAY BOARD)

.. No. B(NG)II/90/RR-1/12 ‘ New Delhi dt. 27;5.92.”“ o e

The GenerallManagers(P), . ‘ . , . Lrskaet - P ‘
All Zonal Railways including - T Cats ofﬂnmf,‘-M“““_rw

_ CLW,DLW, ICF, W&AP, "o el Deneipi by P
"UMetro Railway, Calcutta, REF, Kamrthala, | - -
- DG/RIBO, "Lucknow. - . , , - ‘
Principal, IRISET, Secunderabad ' ‘ BRSO AL bt N ¥ X
- CAO(R), DCW/Patlala .- C ' ' S :
Ghalrman, All Rallway Recru1tment Boards,'

TSub — F5rmation of recruitment rules for cantéen
employees (Stajutory and Non-Statutory
.(Recosnised) canteens on Rzilways/Droduction
Uhlts, etc, o

.D...

In leway Board s letter_.No E(W)/90/CN1-7(I) and (II)
dated 18,5.1990 instructions were conweyed for treating as railway
servants,the employees of statutory and Non=statutory canteen on
various rallways/Production R units.These instructicns had Dzen .
issued pursuant to the judgement of the Supreme Court-dated 27.2.90.

2. The question of formation of rulescbvering recruitment

and promotions/in respect of various cagegories of canté&en

employees on the railways (statutory/non~statutory) is under

_ consideration of the Ministry of Railways for sometime past. -‘After

taking all relevant factors intc consideration, Ministry-cf

Railways -have decided that the above canteen’ emplogees, tbeated )

as railway servants, are .-to be: governed by the following rules.-

-i) there should be common seniority for s‘atutory 'and nen- '%S
‘ ~~statuto y (recojnised) camteen employees taking each
Production Unit as one unite - )

ii) In respect of Zonal Rallways a- InV1510n/WOrxshoLs should
" be taken as a unit of senlorlty for rejulating recrnltment/
I U prometlons of canteen emp...oyees. :

111 )" the canteen employees as a whole, should he dlvided into
4 distin.. groups keeping in view the identical nature
of work being performed by “them as detailed in Annexure-I.

iv) AVC in respect of staff belonging to these 4 group may-'
A be finalised by concerned Zonal ﬁailway Administrati-n/
productlon Uhlts in consultation with reco]nlsed unions.

=) ;5urn“futurE““drredt'recrurtment*shali be*made only»in
, respect of the following categoriss through Railway
Recruitment. Board as per percenta e prescrlbed and
indicated against. eacg

[ X R R X 002/"'
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4vi) UAth in each of the four groups detailel in ";’:ﬁ:‘r3».%&.'“@‘.;.4;;.’-.121{

»

1 - - CE L T 57 Bouéh
administration may merje the catejcries Ir. =h®® ‘.‘ffﬁjﬂﬁé""p vitn -
a view to avoid proliferation of desijnaticn a@%-a:ﬁ“rém achieve t - .

uniformity/simplifcation while dezicding A¥C., M® * ‘\,:f Tl g
3. Tt is requested that detailed instructions may be issued o pogimoet?™™ .
immediately to all concerned in the light of Board's direstives A e
indicated above, ' T o &
4. Kindly acknowledge receipt ad ensure compliznce.: e
+ Hihdi version will follow. o R _M’:WT Ta
(KaBoLATL) T
Joint Director Estil(N) - e 3
Railway Board.. -
: {
No. E(NG)II/90/RR-1/12 ®  New Delhi Dateds 27-5,92,
Copy to @ (with 35 spares J, .
‘le  The General Secy., NFIR, 3 Chelmsford Road, New Delli. ;
, ' |
2.. The General Secy. AIRF, 4 State Entry Road, Nev T«ila. {
"3, All Members of “the National Council, Deporimental (Ic:cné:'.‘.l._ and o ‘
Secretary, Staff Side, National Council, 132 Ferozcchsh Hoad, - o -
New Delhi. _ T
. . sc}f'"' < .
. for S ~ometaty,
Copy to ¢~ ‘ Railwvi=r Zoarde ‘ :
Bs to CRB, FC, M5, ME, MM, MT, ML, Adv. (Staf-i, ‘ i

"Adv.(Find, Adv.(¥ 3}, Adv (Vig)) D3/apF, EDE(Res), ETZ,

230A, EDV, EDE(NG), EDE(IR), EDE{G}, EDE(C), EDPC-I, II :
EDVEﬁ , EDV(A), D:Elw), DE(RRB), Jupd (P&A),’JDEgNG)‘ JDE(DRA), i
JDE(R)I, II, JDE(Rep.), Jnsgcs » JUDE{Gaz), JUDE(R) I, II, Iil - - f
- sfscr 1, 1i, E(NG)i? Sec. (E) E(R)II, E(Dea), E{W),

E(LL) and E(IR) I / II, III. ' -

R®C/9.7.92. -

My ot S S Am «
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U P

(1) Mﬁiagers
¢2f Senior Manajer
- 425-640/14G0~2300
(b) Manager Gr.l.
330-560/1200-2040
(c) Manajer Gr. IIL,
330~488/1200-1800
(d) Manager Gr.III
260~-430/975~1540
(e) .Assft).Mana;ér Gr.I.
| ¥260-400/950-1500
(£) Asstt.Managér Gr.IL.
. 225-308/825-1200
(3) Cooks/Halwal

(a) Cock Gr.I.

(a)

(c)
(d)
(e)
(£)

(4)
(a)

(c)
(d)
(e)
(f)
(g}
(h)
(1)
(3)

AR

PR = B
LA A R . 7.,
P - :
M 1 f = PSR '.‘ PR N ]
CLCL-“SS/s'aS...FJ,s.v TRV ey ?Q\,\
e :

Ctomekeepelra L.
e Yol A~
:'_5'. )'1-‘1-‘)3‘/ ;Eg-nl For

Y SNl (Mo e w8 LIND P Lo s mea )

500 et
2130w 133 /930=1500 1nte of Flltng
Rat2 of Rﬁﬁeii’- A v

ESa

- oo

Junn o Cletk
54,.308/825~1200

Acconntant -
260-430/975=1£4G

S torekeeper Grelc
260 4430/975-15D »

T

g .

S+crekenper G
225m308/82:5- 1270
Vendors, e etc.
{Group D ca

<
— - o

vendor Gr.I.
210-270/800=112C

)
ot O

Vendor Gr.IT
200=-240/775~1023

Vendor Gr,[ n%.
196-232/750 310
Beaf@ G-r.:'.':,.LA -
200240/ 77513723

‘Bearer G ..J‘ X
196-232/?:.(’;”. Pl

S ales‘;lar‘./""-"?rz\izc E
2002407 "= 1323 .
Salesman (. IT.
225-308/82:=.200
Kitchen Asst’.ﬁ.,GE o Lo
200=240/T75~1028
Kitchen Asstte.Go,.II
196-232/750-940

S afaiwala/Cleancr/#as
196-232/750-940
Coffee/Tea Maker/Tea
196-232/750-940

Watchman

260~400/950--1500
(b) Cook Gr.II.
225..308/825-1200
(0) ASS'tt QCOOk ‘GreI.
- 210-270/800-1;50'
(d) Asstt.Cook Gr.II
- 200-240/T7T5-1025
(e) Asstt.Cook Gr.III
T 196-232/750-940
(£) Halwal GZ.X.
260=420/975-1540
(q) Halwai Gr.IT.
260 ,400/950~1500
(b}~ Asstt.Halwai Gr,I
225-308/825-1200
(1) Asstt.Halwai Gr.II.
200-240/#775-1025
RPC/9.5}6”§‘€>
Ak e

@Ghies Yioa) T
&7 Shoegr !

e

196-232/750-940+
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(3)

(1)

(11)

Manager Gr,III.
(975-1540)

. ClerksfCashiers/

Accountants /S tore~
keepers, etd,. -
950=1500) «

Asstt.Cook
(800-1150)

Asstt.Halwal
{Gr.I(855-1200)

grades. |

Gzonp D categories
like veudiors

bearers, salesman-
etc,.(750-940) or

£ “
Aualificaticn etia \

1) 50% by direct recruftment -
Qualificat131:Matriculatlon o
or its equivalentoDiploma ) T

in catexing preferable.
L esdd AL AL MWLIVO Veibars,

i) 50% by promotimofziomeiAsstt.

Manager Gr.I GlemleyfGpnshiers/
Accountants /Sttorekegersy, eic. -
in scale of Bs,950~1500/975—
1540).

) . o, Regiooo ¢ N

1) 5C% by direct recruitment ‘

.Y vwith Matzfteulation as minimum
qualificatime ‘

| 1i) 50% by promotion from lower

catejories,

They will have further avcnue
of promotion as Monaicxs Gr.,
III.

33-1/3% by direct rectuitment of
suitable hands t{havi.aj rroficiency
in cookinj=tc b adiudged Ty suita-
ble practical zecw)with VIIL ctand~
ard without the aziasy ¢f ine PR3s,

66—-2/3% by promotion from lcver
grades.

'33-1/3% by dircct oicraitment of

sultahl e hands (having rreficiency/

skill of an Holwai to te adjucded by
suitable practical tast with ViZT -
standard, without the ajzensy c¢f RRBs.

66-2/3% by prOmotion from lower

-

Direct Recruitment with minimum
8th class pass as educational
qualifications

the lowest availab-

le groups).
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“yﬁﬂ %?fore the Hon'ble Centtal Administrativs Tribunal,

é%\ P Lucknow Bench Ludk nou

fiisce Application No, 2§;>? of 1996

c@
In re
‘//Eﬁ//// Original Apphaication No;BG of 1989

funeshwar Dayal Mishra voo ARpplicant
Yersus
Union of India and others ,,. R espondents

Application for Taking Supplementary Rejoinder

Reply on record of thefHon'ble Tribunal.

The gpplicant most respectfully begs to
submit as unpder-
1. That in view of the facts and reasons
stated in tﬁe'accompanying supplementary rejoinder
%gﬁidxnit/reply it would be apprapriate in the
interest of justice that tliis &éﬁkui&/-ﬁupplementary
Rejoinder Reply may be taken on record. Applicant is

filing the same.

uWherefore, it is most respectfully prayed

before the Hon'ble Court may be pleased to pass an

Order that the same may be taken on record. .

/@(MKVW
Lucknouw dated

( UK P athak )
go . q r 41996 Advocate

Counsel for the Applicant
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Before the Hon'ble Cent;a;‘Aﬁmih&ﬁﬁ;éﬁivenIribunal

UWP Lucknouw  BenchLum nou™"

T Togt

Original Appgication No.50 of 1989

fluneshwar Dayal Miishra cos Applicant
Versus
Union of India and others .. Respondents

Supplementary Rejoinder Reply to the Supplementary

Counter Reply filed on behalf of the Respondents

1, Muneshwar Dayal Mishra aged about

41 years s/o Ashurasthama r/o Chitta Khera

Aishbagh, Luckmow do hereby solemnly af’irm and state

on oath as umder-

1. That thedeponent is the applicant in the

above noted case and as such he is fully conversant

with the facts of the case deposes to hereunder~

2. That the deponent has read the

supplementary counter reply filed by the Respondents

and also exeplained through his counsel in
simple Hindi and being fully conversant with the
facts of the case filing this supplementary

Rejoinder Reply, as under-
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3. That the e ntents offparas—1,ﬁpd 2

of the supplementary counter Teply meeds no
comments.

4e That the contents of paras nos, 3 and

4 of the supplementary omunter reply are also

need$ no comments,

Se ’ That the contents of paras 5 and 6

of the supplementary counter reply are also do not

call for any reply.

6o That the contents of paragraphs
nos. 7,8,9 and 10 of the supplementary counter

reply do not call for any reply,

»

(s ‘%{hat the contents of paragraph-11 of

the supplementary counter reply is also does not

call fo% anpy reply,

Bo That the contents of paragraph-12 of
supplemebtary counter reply is not correct so far

as date mentioned in the para i.e,. 22,1.1978 is not
correct. because in para=11 it is mentioned

&hat the date for Interview was fixed as 2.1,1978
and on that date Interview was held and applicant
was selected as Canteen Manager . Rest contents of

the para does not call for any reply,
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9, That the contents of para-13 of the
supplementary counter reply is also dsss not

call for any reply,

10, That the contents of para-14 of the

supplementary'counter reply is also rm admitted,

1. That the contents of pare-15 of the
supplementary'counter reply is not within the
knowledge of the app:icant so he have no
knowledge for the same., so far as the

Annexures mentioned in the para i.e. also not
relates with the applicant. It k& was written
between the counsels of the Union of India
Applicant has no knowledge for the same,.

12, That the contents of paras nos. 16,
17 and 18 of the supplementary counter reply

are also not call for any reply but it is
ngyskaixsxnaxxkhnzxﬁxamxkhnnaxﬁazksxikxis

to bBWFZ:ig that from{these facts it is crystal
élear d&Ralv which uvas admitted by the Respondents
that the applicant was appointed vide appointment
order dated 13.1.1978 and on that date

he has submitted his educational qualifications
as well as other qualifications which was
demanded by the adgertisement and after dueselecds,
:abisﬁzatiu; applicant has been appointed.
fhere was nothing between the app-icant and

Respondents but when all the employees of the
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Statutory sesunpbries were declared as the Railuay

servant’th;raafter the some interested persons

who were in favour of their own man they have

misplaced the original Records of the applicant

and they have suceeded in keeping a forged

certificates in the name of the applicant

int he departmental file and thereafter by one
#/mr@_I.P.Batraifbaéx%g%plained against the applicant
- that he has pub ot Mel o god Conke fienbe ak the Bime 4 dhbonitom.

—~ont he basis of which the departmental proceedings

has been started againét the applicant and without
giving him reasonable opportéGnity « as well as
without waiting the verdict of the civil court

for declaration of the genuinneness of the certifics
of the petitioner .The opposite patties/Respondents
removed the petitioner faRr from service without
taking into consideration of the documents

which were on record and also without examining
the complainant Sr 1./, BatBa without informing
the applicant for the enquiry because in his
written application dated 2.6.1987 Applicant has
stated that he has filed a Civil Suit before the
Civil Judge, Mohabhlalganj, Luk now for declaration
of the genuiness of the certificates and he has al:
requested to the enguiry officer that till the
disposal of the suit the Departmental enquiry
should be stayed this application was duly

received by t he Enquiry officer on the same date
ieBe 2,6.1987 but no order has been passed on the
application though the applicant was aluays

on his duty till 12,5.1988 and for the s ame he has

been paid his salarye..
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13.. . That it is also to be mpoted that in

his detailed appeal applicant has stated all the
irregularities committed by the Enquiry officer
but the same has nrot been decided vide a speaking

order and also without giving any opportunity of

_being heard. The applicant was informed vide

Annexure nos. 14 dated 19.9.1988 &hat the appeal

. of the applicant is rejected by C..E.New-Delhi

neither reason for rejection of the appeal
has been startsd nor the order of the C.d.E,.

has been provided to t he applicant.

" 14. That £t is also to be not ed that in

his written statéaent the Defendant Sri Uma Shankser
Shukla in mra=2 of the uritten statement

has stated that there was one student namély
Muneshwar Dayal was the student of the

college for tha'periéb wommencing from 10,7.63

to 28,5,67 . Here it is also noteworthy

to mention that once the priﬁcipla of the college
vide his order dated 6,2.1996 written bo the
Deputy CM.E, that gbe iggusd certificate

was not correct and he is se%%hing for the

feason on what basis this cerEificate has bsen
issued and on the other sidé;%is written statement
he is saying that there was a student namely
fluneshuar Dayal so }hé‘bothnyersion of the
princiﬁ%l could not be accepted and it &€ would

be decided by the competent court of lau

but the Enquiry officer as well as the

Repondents are in hurry and initiated a shame
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and haste enquiry uwhich is peither based on _f
evidence nor the applicant h;Z’§2§%5§?3¥§§f§z:§"l”
prove his innocent for the same and bhere is
cetana of cases in uhich Bt.has bgen held that
a wrk ghioh was not done during the course of
performance of his duties. i.e. not a misconduct
and for the same the incumbent is not a guilty
A bare perusal of the enquiry report will shouws th:
applicant was declared guilty without giving any
opportunity of being heard the Hon'ble Supreme
Court in the case reported in 1991 ( 9 SCC page 604
Schedaled caste and Weaker section Welfare
Association and gpother Versus State of Karnataka
and others it hés been held " It is ene of the
fundamental Rules of our constitutional set upt
that every citizen is protectsd against exercise of
arbigrary authority by the State or its officers
If thers is pouwer to decide and dstermine to the
prejudices of a person, duty to act judicially
g in implict, in the exercise of such power and
the Rule of natural justice operates im areas
not covered bp any law validly made ¥hat
particular Rule of natural justice should
apply to a given case must depend to an extent
onthe facts and circumstances of that case, the
frame work of the law under which the enquiry is
held and the body of persons appointed for that
purpose o 1t is only where there is pothing
int he Statutes to actually prohibit the giving
of an opportunity to be heard, but on the other

hand the natureof statutory duty emposed itself
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necessarily employed and obligation to hear before
deciding , that the audi alterm partem Rule could be
%gasmﬂx imparteds. ..t

That in \‘sbesa: circumstances the supplementar:
counter reply filed by the Reéspondents deserves to
be rejected and the origimal application of the
appliicant is liable to be allowed and t he
applicant is entitled for his service and also other
emoluments which was due to him while he was on his
duty.
Lucknow dated 320&&1‘4/'” 7]
2o 0‘ s 1996 Deponent

Verification

1, the deponent named above do hereby verify
that the contents of paras mos. | 3o \Y R

are true to my ownknowledge while paras nosef

- __t-are believed to be true as perlegal
advice received. No part of it is false and notbing
material has beesn conczaleds So help me Gode.
Lucknow dated N ot W in

2 -~} ,1996 Deponent

1 identify the deponent who has

signhed this affidavit befors me. 0@ L
Q,P )

voc ate
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FORM No. 9
Central Administrative Tribunal, Lucknow Bench
2, Rana Pratap Marg Motimahal at Lucknow.

Original Application No. ..} ..O /19@?

Applicant(s) Respondent(s) > 'O 3 "gp’f&

e LSl TJCAA/x(? P &hxc Vs

A ) (By Advocate Shii....! f(:f’*"}:'@ (By advocate/Central Govt. Standmg
'r. N Teidert  Councel/Govt. Pleader..fz 25072

Ak« C"/ﬂjwvapft

C;p; 'f; (ﬁ( d@'} &{f{ Cgt, _{52/(/)145_0/ ﬁé/ (-A/:ﬁ’a//
C-ZJVT /z(fi(:; b’i: lt/\ejznr\ﬂd /Q;,q] E}ZQ{\( /"':? . :7&( erioro 0 6(6[
&

2906000 10808000 IR Y YYTY XTTTRL] stee

@ «Sw A 5 w) @Fq a%fﬁﬁd’m €, R 7 ?’ 1L "C’M%alﬁfz
kl'( f‘,é(,"o ..‘ ESge e e setetans sen s e o2 45000000 000" vese 4

¢L At vw?‘z'f? éé ;’iﬂca‘c {;S . Wl'gier?ats;‘ ar; prlicattiotn “‘. te:‘ppllcant(s) unde(;
7{{: A . ) ection 9 of the Administrative 1§ A the copy annexe
J{&. 9&9#‘0‘%4' uf hereunto has been registered and D ing the Tribunal has
/8- 1’7{3 S admitted the application.
01“ [{47 ;Z heaSieonst - ~
Ga: e ne‘YLQ A 3L Notice is hereby given to you that if you wish to contest the applica-

0’74'[&47 - 7y tion, you may file your reply alongwith the documents in support thereof and -
'l& w-f a{a,f‘(? after serving copy of the same on the applicant or his tegal Practitioner wi-
Lo Cabt. 1 S/ azu/ thin 3 days of receipt of the nctice, before this Tribunal, either in person or
o e by Lib through a legal Practitioner/Presenting Ofticer appointed by you in this beha-

WLW W TR o ) (f. In default, the said application may be heard and decided iR your absence
A on or after that date without any further notice.
\r m A7+ y
F 4 (lssued under my hand and the seal of the Tribunal this day or —-;%:r:
1en — 199é i
Encl: ....-A{.'(....... By order of\‘ the Tribunz!
Registrar had

1
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Original Application No',50 of_1989§

M,D, Mishra, weessess..Applicants
Vgrsusi

Union of India and others. teseesssesss.Respondents,

Application for taking Supplementary affidavit

en zecord,
, For the f@ctg;reasons‘andcircpmstanCes mentioned
in the supplementary affidavit,it 1s most respectfully

- prayed that this Hon'ble Tribunal may kindly be pleased
to take the supplementary affidavit on record in the

Lucknow, T K, Pathak)
. ‘ - } d
Dated. |7- (99D - | Mdwcate,
Counsel for Applicanti

interest of justice,
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In the Hon'ble Central Administrative Tribunal,

Wm
Original Application Noi 50 of 1989

89 T™M

u. e

M, D, Mishra. . DU .applicant*

Versus'; .

Union of India and others. s.e....Opposite Parties

Suppl ementary affidavit in support of

original applicatidﬁz

I,MiD} Mishra,aged about 42 years,son of Late
Ashwasthama;resident of Chitta Khera,Aishbagh,Lucknow
the deponent_dq hereby solemnly affirm and state on

oath as undert-

f; That the deponent is the applicant in the above
noted case as such he is fully conversant with the

fadts and circumstances of the case deposed here

undef?

2? That the case was listed for hearing on
and this Hon}ble Tribunal after epqui:y directed

the applicant to submit his result card on the basis
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which gpplican?kasﬂsea;dp“out but no result card
i; availablehwith the gpplicapt for submitting the

same before this Hon'ble Tribunal é

3. That it is specifically made clear that the there
in issue is that whether the enquiry officer has
conducted enquiry properly or not ? Whether applicant |
has cbmmitted any wrong during the performance of
the duties ? Whether the appelate authority has
applied his mind for deciding}the appeal and pass
the speaking orders ? Whether the applicant has not.
submitted any his certificate at the time of
“appointment ? 7 ‘

) ‘ i%_ That as stated herein before these all are
the preciese question which to be decided in this
Y case but the enquiry officer neither examine any
)ﬁp witnesses nor examine the complainant and itself,
neither in-form the applicant for the last date
Zfé?// fixed_fof enquiry and similarly the punishment |
’ ‘authority,after receiving yhe enquiry report
neither issue@,any showvcause,notice noxr applied |

his own mind at the time of passing the aforesaid

removal order,

Lucknomﬁ ! ‘ -
' . \/ 9 QWUW//Q,W
Dated, 1)- ]0@) :

'Deponent%
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Verification. |
- I,the above named deponent do hereby verify

that the contents of paras 1 to 4 of the supplementary

—

affidavit are true to my personal knwuledge, No part

of it is false and nothing material is concealed
So god help mé,

Lucknow, s, P NGk
. . Dated. \0- . Deponent,
B i 6/b(> I identify the above named

deponent Tho has signed before mé,

Y

Advocate,
LN
iy CTLTRAD CAEL/8 D0 B GiSalien,
SOLBT o . D T 2B
3 s iansilzd % L k//»%

607 10 SB35

A
g %.
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CENTRAL ADRILITISUHTIVE TRIBUITAL

LUCKNOY BINCIX

02,80, 5o/00

P
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Z%%zi:? Munc shvar Jeetl tichre esvace dpnlizant

n-r'f Bn
Union Of India ani oth censes Regpondents.

Hemt21lo Mre Valle Soth  «f 0,
Hocifbla *ory, 2oC, Vil el ails

-

ater recnived

the £1le ralating for the selection. The learmed
Lot el de e alony wrodonsgd

resint curds or trancfzy

cartificate in resoect »of the alass for which the grme are

. ot - . .
7y e8! for furbher hearind.

Copy of iHe orday e given tw the learned

councel for two sides av por rdolet.

sa/
Velie

GaTl
LUCRNOW
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Registered

. IN THE CENTRAL ADMINISTWmTIVE TRISUNAL AT ALLAHABAD
- CIRCUIT ”ENCH GANDHI Bth/N

wcmrow - -
| ﬁ‘lpf S -
No , CAT/CB;/ Lhoﬁ\&(a Dated w,,&g?u‘%, e "'/<

4\1?

Registration No. “of 10? .
E . L) i)
rﬁE@ﬁBﬁEﬁ;@ﬁﬂﬂlAﬁ$nxﬂ' . hpplicant
Versus '

Respondent's

TO | |
3.:, Union of Reding tﬁvwgb ComoEad [1oR2glr, ragttcon &:L&W,fo

Dagpn Tico, Doy z:azm,

- - 2o m mm ﬁ?w Coosbhora Acfduo, I‘m«mzﬁcm Qs..’
| e I;w,m aurs, o Lrdhd, |
Jo :s'm B}?o hict t’m;:!n&cas C::;,vﬂ.s::ozr t’oz&!‘ﬂm PR \S Lol
: cm:sﬁc:;c kz:ﬂ oo CUrD0e : -‘Sh: ﬁwm» o

Please take notice that the appllcant above

named has presented an application & copy whereof is enclosed

herew1th which has been reglsterec in this Tribunal and the

Trlbunal has fixed s \day.Of o S
Linid
sed I § T QWW,Cﬂﬁrtﬁ hofein 2 ”m'~g§;§n@%e%£££m¢*$%?ﬁt Lu£Q¢
- P

| /f%-r‘/\;;_\' \/\

e ' If no, apApcrence is ma

W%\\ n your behalfﬁ your

oidon A

‘pleader or by some o {duly\ﬂ %horléef‘to Act and plead on
your.in the said appllﬁftloﬁédit w11£l e heard and‘oe01ded in
: your absence.}“ _ _(;/g Jég
- Given under m;\géga/cn&;ﬁhe seal of the Trlbunal
this ___8%sh ~_ day of =

For DEPUTY EG TRAR

; ~. : A=
gj:*n,,.e 5_.11;" - ’ - T ) / - 'I)‘nu-’ PN’ et af .
; par e W B .u , | .
. Lm,.;guw_ ' 4
5 : .
i
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SPECIAL POWER OF ATTORNEY !

*In the Sgurt of Central Administrative Tribunal Lucknow

NO e«

50 of 1989
Plaintiff/Appellant/Petitioner.

versus

De fendant /Respondant/Opp.Fartyva

Know all Men by these presents that I T.S.B.Verma Chicf Work shop
Engineer, Northern Railway, New Delhi do hereby app.int and

authorise @rshri

Arjun Bhargsava

'

*to appear, plead and act for me jointly or severally in the

above noted case and to take such steps amd procesdings as

may be necessary for t he prosecution or defence of t he said
matter as the case may be and for the purpose,to'make Ssign,

verify aml present all necessary plaints, petitions, written

Statements and other documents to compromise the suit, admit

the claims and to lodge amd deposit money in court and to

receive payment €rom the court of money deposited and to file

and withdraw documents from court and GENERALLY to act in the
premises and in all proceedings arising thereof whether by way
of execution appeal or otherwise or in any manner connected 22
there with as effectually to all intents and purpose as I /

cou ld

presents,

IN WITNESS whereof I hereunto set my hand this

3lst day of March 1989.

act Lf personally present, I hereby agree to ratify a1
confirm whatéue%ﬁhall be lawfully done by virtue of these

é%4§;25V§5?Lgﬂﬁ_

( T.S.B. Vertia )
Chief workshop Enginee
Northern Rallway
New Delhi,

QE;';‘J ij ‘Qﬂ,\_‘!n‘ o A
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L ' . ATTORK
_ SPECIAL POWER OF ATTOR

o= Be }orﬁ . Honrdle CouTval) Dedminishratire Trtbunal 2L\
0 B the.......Coust of. . Civemit Revek , LUCKNOW

e
"RWWQ.NO.”-}{;Q....ﬂ.../-?g.?... ..(.Z:Qo.-onnnn R R R N N N T T L LA A A R R I A XN XY ]
SN A/ 7 Y X1 o TR A L YIS S 1% o B Plaintiff
/ : Appellant
' - Petitioner—

VERSUS

i A

e Union of Inclia awd oXers.

- KNOW ALwQEN%these present that I,..Q’.?/.‘?K&EL.....HHM\A‘A,.D.):.@:.’??:_&'. ’
Northern Railway, i do hereby appoint and authorise Mshrivéa;/w:..l&c(egﬁ.é?é ,.//"'J
/ resertin %%L&—(ﬁ/ﬁnqw ...... to appear, plead, andact for me jointly

severally in the above noted case and to take such steps and proé'éedings asmay be necessary fory

/

the proseeution or defence of the said matter, as the case may be and for the purpose ta make
sign, verify and present all necessary plaints, petitions, written statements and-other Bocumexs
to compromise the suit, admit the claims andto lodge and deposit money in court and to\
receive payment from the court of money deposited and to file and withdraw documents from
court and GENERALLY to set in the premises and in all proceedings arising thereout whether
by way of execution, appeal or otherwise or in any manner connected there with as effectually
to all intents and purposes as I could act if personally present. I hereby agree to ratify and
confirm whatever shall be lawfully done by virtue of these presents. ' |

IN WITNESS whercof I hereinto sct my hand this
dyof . veviiiiiinn, 19

Fovx on bedalf of fe U.0).

S/

(3 - s e ©
15125 T BEA MPIT Pt (o)
Qarl wd wa feaar odgren,
Qe o, TN, QEs

--------------------------
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PEFORE ; Tab'qém'npslrnz CENTRAL 2D 'iI1iISTRATIVE TRIBUNAL

MOTI ClAHAL ' LUCKNOW,

ORIGINAL ZPPLICATION NO. 50 OF 1gng.

"'Elln'?Shwar Da‘[aﬂ; MiShra -...-..-...---‘&‘pbl‘[cart ;

Versus,

Unien of Tn4ia & o+h°rs ..........Qoqundants

9

16,

s

CI”APION OoF THE CASES SUR"ETTED 3¢ THE

" COUNSEL FoRm BPPL ICANT.

1974(1) S.L.R. Page no. 67"Abdul Aziz Fhan Vs, Uninn

: of Inaia"
relevant para_11, .

1975 (1) S.C.c. Page no.155"Tha State of Pupiab Vs,
Chagat Rap" .
relevant para-7 & g.

19774 S.CCe (Lapoyr & Services) Paqn 532" Naya Gar
Co.ommratiye Central Bapx Lta, Vs, Narain Rath",

ralavant para- 4,

1982 &.I.R, SC., Page 937"State of UeBL Vs, Yopq.
Sharesf"
relevant para- 4,

1983 Lol Do paga 146 "gmt.RMgdhur Lata Bmatnagar Vs,

rPlﬂV?nt para- 3,

1986 ~e1.Re SCL pq 2118"Kashi Nath Byyqy Vs. Unimn

'r 1"
Y lesant parj_ Q £20. of India

— e e —

198-6 A.I.R '.S.C. p;\grj 1173 "Rr}‘m Chandar‘ Vs' I_In‘f_m’n ('f
"l1evant para- 24, Ind1a"

1993 LCeDe P 495"Uma Shanikay Yadav Vs, Registrasr

Co-operat {ve Sociatias"
relevant _Dbara-4 &7

1003 LCD. gy "1l Kumar Singh Vs, State of UeP,",

relavant parw XKXﬁﬁX 24 25 & 31,
- —— KN - -
1994 3«2 (L ¢ R) Page 1349"¥q, dehurt Pﬂtil Vs,
23431, Commig 3simner Triha]
~*levant para- 13, DevnloDant & others,
"’*—\\



e 2

11, 1998 LCDe. page nn, 696 "Mahandra Kumar Jain Vs,

relevant para- 10, 11 ?rescrimbed Anthority
‘ &2, ‘

12, 1995 (2) UeP.L.B.2.CoPage no, 735"UePeS oBeT L eKappyr

g—

Vs, Sarfrai Husain"
tﬁlevant para- 4,

13, 1092 (3 U.PLeBE Lo Page no, 19°0" 2shok Kumar Gaur
. - VS.UOPOF.C. & Other-s.
relevant para- 3, 4 & 5,

~

..........

14, 1999 L«CeDe Page no, 24 "PN. Srivatava Vs, Stata
S 7~~~ of U.Pe & others".
relevant para- 10.

= _; C - {I f‘uﬁ_é‘_{‘r'&i(\:—_.
LUCKINOW:DATrED s (L eK e PXTHAK)
co T Advocate,

16.12.1999 . . |
Counsel for the &pplicant'.
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1974(1) S.L.R. . . , Abdul Aziz Khan v. Union of India (A) 67

5

ﬁnd ourselves bound by the Suprcn-)o‘/‘Cou‘rz! judgt;ient above and have’to

hold that the observations in Harminder Slngh’s Case (2) do not lay down
the correct legai position and have thus to be ignored ‘altlogcther.

11 As both the contentions raised on beha!f of the petitioner fail, this
writ petition has consequently to be dismissed.: We, however, do not make
any order as to. costs, o o o

Prem Chand Jain, J.—1 agree. o o

1
Petition, dismissed.

ALLAHABAD HIGH COURT
Before:—K.B, Asthana, J, 1

Second Appeal No. 2965 of 1971 |
4 Decided on 22-2-1973, oo
Abdul Aziz Khan v © ... (Appellant)
s, B
The Union of India ) I (Respondent)

For the Appellanr.'-V.N. Pd. Srivastava and B.P, Srivastava,
For the Respondent:—K.C. Agarwal,

A, Constitation of India, Article 311 (2)—Government scrvant v
' getting employment by deceitful means—Ie. is not guilty .

o+ course of performance of hls dutles, " L
»:The plaintif was accused of -having committed gross  misconduét -

i,

m,a'n‘d »of failing to maintain absolute integrity and devotion: to duty inasmuch -

;- 48:he secured appointment as cleanet, lin:: Loco: Department |, by : deceitful "
yomeans.; Further he was gccused of having ‘continued in the. Railway . service
8 -orithe ut disclosing true facts to the Administrationi': If anything the charge so

.framed '8 not only vague to a great extent but also is defective, - Securing

- .v«'..‘ﬁ'gppint‘ment as Loco cleaner by deceitful means could riot be in " the ccurse
B0

‘performance of his duty as a Rallway servant by the . plajntiff. It s,
therefore, ‘not easily understandable how the alleged appointment of the

\ .

o plaintiff a8 & cleaner in Loco Department would;:amount . to . gross mis-

conduct -and. will show lack af maintenance.of abs Tﬁtg ntegrity and devo-
tion:to dutyytes: i+ N

Conﬁtltutlon of India, Article 311 3‘(2“);-Enquiry %

Commlttée °
refusing to. examine’ witnesses - nominated by “delinquent |
official as it thought that their'evidence would be irrelevant— |
It establishes the - denlal ‘of reasonable opportunity—Delin-

quent official need not_prove shewing:what the prejudice was, ..

rocéedings the Committes altoget 1;-‘. :

sy nominaled "By . the——pinintifi-.

_the . pIAintilt.--becomes - ¢ self-evident. ad ‘<

t . evidence - showing.. e
enial of reasonable opporfunity:: to 'the- plaintiff by

’ miltee would be established. . In my judgmentt it is always ' -
i Government “servant: to. question ;

e

i su
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| * - : i

+ C.  Contract-Act, (1972), S, 19—Contract of service—Government”
| servant procuring appointment by deceitful : means—Thef~

' lcontract between Government servant and Government wou 1dis

be voidable and not void. a o ".g'.}(ﬁga 13)

ol Cuses referred. . :
‘ 1. Budh Singh v. State of U.P., AIR 1958 All. 607.:
2. Subodh Ranjaa v. N.A.O. Callagha, AIR 1953 Cal. 319.
" JUDGMENT |

3 Asthana, J.—This is a plaintiff’s appeal from a decree of dismissal of his *
. suit for a declaration that his removal from service in the Northern Railway
being illegal he continued in servico .and. for recovery of his pay. The

" suit was decreed by the court of first instance but, that decree - was reversed -

by the lower appellate court, © - -

.2, The plaintiff, Abdul Aziz Khan, in November 1958, received an
! jotimation from the office of the Divisional Superintendent, Northern
! Railway, Allahabad Division, offering him a temporary appointment as
cleaner in . Loco provided he was found medically fit. | The plaintiff then on
the basis of the memo issued by the Assistant Personnel Officer appeared
before the Assistant Medical Officer. The plaintiff was then appointed and
started working from 8-12-1958 as Loco cleaner, In 1961 the plaintiff
was declared unfit for working as Loco cleaner, a jobiof class Al but was
- found fit for working in a job in class B, whereupon ‘ihe plaintiff was given
" and alternative job of an Electric: Khalusi, . It appears’that ‘on some reports
[ an investigation was held and old records.checked. when - it. was discovered
that some of the appointments of:Loco cleaners including that of the plaintiff
|'were irregular and fraudulent. ;- It was then proposcd go hold a departmental
enquiry. By an order dated 3-8-1963 the plaintiff was suspended pending

enquiry. The plaintiff was charged with the following offence : —

" «You, in the year 1958, committed gross misconduct and failed to
maiantain absolute integrity and devotion to duty inasmuch as
you secured appointment as cleaner in Loco Department by
deceitful means and continued in the /Railway service without
disclosing true facts to the Administration,”

3. ‘the statement of allegations appended to the charge-sheet was as
follows — ' i

“You never appeared before any Selection Board of this office for

the post of Loco Clcaners and were never selected for the same.

By fraudulent means you managed to get yourself medically

examined by the Railway Doctor, where; you were declared unfit.

Even after having been declared medice lﬁy unfit for the post, you

managed to seéure appuintment as Cleaner on the Railway and

concealed the facts of obtiining appointment by deceitful means.”

4. The plaintilf was called upon to show cause why he be not dismissed

from service or punished with any of the lessor penalties specified in Rule

1707 of the Indian Railway Establishment Code (Vol. I). He was given
seven days to submit his explanation. The plaintill then made various appli-
cations for being supplied with copics of the documents and other evidence

‘ on the basis of which he was charged. There'was somewhat lengthy corres-
~  pondenée on this demand of the olaintiff. Eventually aa_ enquiry Com-
mittee was appointed who enquired into the case of the plaintiff along with

|

L

o
Pl gl




1) SLR.-  Abdul Aziz Khan v. Union of India (ALY 69-

43" ease of others accused of the offence of the same nature and found the
}&7ge established. The plaintifl and others were then removed from service
 the Genéral Manager of Northern Railway by order dated 28-3-1966.
plaintiff thereupon served a notice under section 80 of the C. P. Code
athe Union of India through the General Manager, Northern  Railway,
[hen brought the suit giving rise to this appeal.

: l «i~ The validity of his removal order from service as a measure of punish-

fnent was attacked by the plaintiff mainly on the ground that he was not

-Bfforded a reasonable opportunity by the Enquiry Committee to defend him-

LeIf inasmuch asthe Enquiry Committee did not supply any copy of the

Pocuments pertaining to the charge and refused to examine the persons nomi-

nated by him as witnesses. The suit was defended by the Union of India on’
he plea that the enquiry was held against the plaintill in accordance with

hthe rules and the plaintill was afforded all reasonable opportunity by the Ene

quiry Commlttee but he non-co-operated and did not carc to produce his

defence, Certain technical pleas were also raised that the suit was barred

by Sections 15 and 22 of the Payment of Wages Act, the notice under Sec-

ion 80 C. P. Code was invalid and the court had no'ljurisdiction to try

he suit. b

i ' e K

.. The learned Civil Judge who tried the suit- on the evidence on record

ind the cjrcumstances of the case held that the order of removal of the plaintiff
om service was illegal and void as he was not afiorded a readonable opportunity -
b defend himself and the Enquiry Committee unjustifiably declined to examine
e witnesses nominated by the plaintil. The learned Civil Judge also
opelled the  technical pleas' of the, suit being barred, the court
aving, no jurisdiction and the notice under Section 80, Civil P. C.
eing bad. The suit of the plaintifl was decreed, On appeal by the Union
India the learned Additional District, Judge reversed the decree “and
ismissed the plainti’s suit. He held that the reasonsigiven by the Cnquiry!
Dommittee in refusing to examine the witnesses nominated by the plainifl
bere justified and he further held that the civil court had no jurisdiction to
b into that question as the Enquiry . Committee was jwithin its right to
fuse to ekamine any witnesses, The view which the learned Judge of the
Bwer appellate Court seems to have taken was that the plaintiff not having
htablished the facts by evidence how he was prejudiced on the ref usal of the

htitled to any decree. ‘ i |

dcf;g__qg._,’]_ﬂ_\ig_lsms_ﬁ%[{lved counsel is right in contending_that the Court -
low took an_erroneous View.. TNo cou hin_the power_of the
g[y y Committee {6 supervise and_control the proceedings before it _and '
¢ Committee was not bound. to examine. all the' witnesses nominated_by"
e}_..g[gintiﬁ‘, but T In TheE guise of regulating_the proceedings the Committee

fogéihier_. fefused to examin€ —wilnesses no {mated—by the plaintifl, the..
'ﬁ%ﬁ@ﬂm'mmmme entand he _need notiin_

dsonable—op

tablished. . In my judgmient it is.always open to a*_di_smis?c} “Government

quiry Committee to examine witnesses nominated by him, was not -

| . Learned counsel for the laintiff appellant assailed the decree of the *

wer appellate court on the ground that gﬁe Tower_appeliae Court fell info

Trave legalecror in holding that it wasnot o | plaintifi_in the sait -
question . _the propricty _and legality of t fusal._by-the—Enquirv *

rmmitteuo_csg_mfne withesses mominated Dy the plaintiffl_in_support_of
S

\‘.

-

L]

+ snit adduce-eyideRce showing what, the peejudjce was aad the_denial [of »
portunity-to-the plaintiff by “the _Enquiry. Committee would' be'»

}
"

Is
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" |[documents and other ey
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servant to question the legalit icty of the ordér p
(g _authority i parimental trial on the grounds

witnesscs nominated b

Judge ot the Tower appellate court fell into a le
civil Court could not be invited by the plaintiff to question

thergfore, complain of denial of reasonable opportunity,

gal érror in- hold

o

“The Ie: A
ing that - the ‘35

!

the legality and:: i

8. ; It would be seen that the Enquiry Committee altogether refused °
examination of the witnesses nominated by the plaintiff. The plaintiff wanted .
to examine Sri C.D. Dahiya, Assistant Personne! Offider, who 13 said to have -
-checked the records and discovered irregularities in the matte

of Loco cleaners in the year 1958 and arrived at a tentative

S

propricty of the order of the Enquiry Committee refusing to examine
witnesses nominated by the plaintiff, The question still remains whether '
the reasons which led the Enquiry Committee to refuse examination of the -
wilngsses nominated by the Flaintiﬂ‘ were justified and the plaintiff cannot, . .

E

r of appointment ' -

finding that the

plaintiff and others had obtained the ‘letters of appointments by deceitful * |

means concealing .the fact that they were found unfit by the medical officer, '

The Enquiry Committee in refusing to summon Sri Dahiya “for examination .

reasoned’ that the plaintiff must first adduce affirmative evidence concérning™*,

the alleged alteration and . interpolation of the medical

Dahiya when reconstructing the record and then the question would ‘arise of*?
the examination of Sri Dahiya. I ¢c not think this could bs a Justifiable o' -

proper reason.. Admittedly Sri Dahiya had reconstructed

records by Sri |

the old service

- record of the plaintilf and others and discovered _irregularity of a serious’-

nature amountirg to fraud. It was on the basis of the report of Sri Dahiya ?

that.the plaintiff was charged, It will hardly matter that t

he subject-mateer

.of the charge was founded on incidents which took place prior to the
appointment of Sri Dahiya as Assistant Personnel Officer -in Northern '

" 'R ailway, - Allahabad, Division. This circumstance Seems t

o have impressed -

t he Enquiry Committee. What the plaintiff could have established on
Questioning Sri Dahiya was not for the Enquiry Committee to speculate,

Suffice it to say that in the circumstances of the case and th
charge levell:d agiinst tie plaintiff the evidence which Sri

¢ nature of the
: Dihiya * wo 1ld

have furnished could not be said by.any stretch of imagination hs icrelevaae,
Sri Dahiya was a necessary witness. In fict he ought t¢ have been

summ ned by the Enquity Committee even without any

C plaintiff.

9.  The plaintifl also wanted to cross-examin® the handwriting expert to
whom the signatures of the then Assistaat Personnel Officer who had made

request of the

the appointments in 1958 were sent for comparison, Since the haadwriting
expert had aot given any definite opinion in ht§ report on thie genuineness of
“* the signatures, finding that the data sent to him was too

insufficient for

- comparison, the refusal by the Enquiry Committee to summon the haddwrit-
i ig expert cannot, in the circumstances, be said to be improper. The plaintiff

- had also sought to examine four other colleagues of his who also had been
- appointed as Loco cleaners in 1958. The Enquiry Comm )
summon them as it thought that their evidence would be irrelevant. ; It may
be mertioned here that these four Loco cleaners were also:removed from

ittee rofused to

service on a charge ‘of similar ' nature ‘but they succeeded 'in getting the

orders of their removal from: service _quashed by the High
petition under Article 226 of the Constitution. Here ‘ag
Committee speculated and thought that none of these. wit

Courton a writ -
ain the; Enquiry
nesses fwould be |

‘.




' Y v"ﬁ‘-’%"'i974(l)' S.L.R. Abdul Aziz Khan v, Union of India (AlL) T

L. jatleto throw any light on the controversy arising on the charge against the
“-{‘ laintif. The Enquiry Committece could have - refuséd to summon _all
the four of them and should have left it to the plaintilf to produce one or
. |iwo of them-to avoid repetition. See Budha Singhv.' State of Uttar Pradesh
ATR 1958 All. 607). ‘ . '
10.  Learned counsel for the plaintiff appellant further contended that
there was no evidence in support of the charge and the plaintiff has wrongly
been punished by removal from service. In paragraph 12 of the plaint
the plaintiff pleaded that the prosecution witnesses failed to establish any .
- charge, rather their statements established that the plaintiff*s appointment :
was perfectly valid. It cannot, therefore, be said that ‘the plaintiff .
did not plead that the order of removal was not vitiated «
. because the charge brought against him was not supported by:
~ any legal evidence. At the trial and as well as in appeal before the lower:
appellate court, the case of the plaintiff was not considered -and ¢ .
examined on the basis of such plea, Since purely a question of law arises
I allowed learned counsel for the plaintiff appeliant to address the Court in
port of this plsa. , . "
. An analysis of the charge will show that the plaintiff was accused
having committed gross misconduct and of failing to maintain absolute
T~ linfecghity an devotion to duty inasmuch as he tecured appointment as
cleaner in Loco Departmant by deceitful means. Further he was accused
15§ having continued in the Railway service without disclosing true facts
to the Administration. If anything the charge %o framed is not ouly
vague to a great extent but also is defective. Securing_appointment as Loco
leaner by deceitful means could not be in the cour‘sﬁﬁ‘o\“ﬁﬂfﬁftﬁ‘ﬁme’és.his
dufy as a Rai —servant_ by _the plaintiff; I Ts, therelote, “fiof “€asily
nderstandable_how the alleged appointment S The p‘l’a‘f‘ﬁt-ff"a'_é’."ﬁ"c”léﬁ\ér,
in EL_OCF Department _yould -amount ‘i’é‘“gﬂssr‘mmn’dﬁif'ﬁa will'show
ack of MATAISAANCE Of absolute nnWWT@
‘that the plaintiff did pr‘mmmmmy resorting |
o deceitful means no question of his disclosure arises to the Administration.
t would be for the Administration’ to discover the fraud which it aHeges
o have discovered when Sri ‘Dabhiya,- _the . Assistant Personnel "Officer
. dxamined the matter of ?ppoimment while rchtstrUcting ‘the recordsi~The | ’
- shole upshot of the charge is that the appoinfment of the plaintiff as'cleanet
“Loco Department : was procured by him by deceitful| means. .- Tie :
- statement of allegations to the charge-shect made against the laintiffz shows ‘
.. that 3 (1) he never appeared before a ‘Selection :Board; (2). he was never
selected by any Selection Board; (3) he got himself. medi ally “‘éxamined
“by the Railway Doctor by fraudulerit meansiii(4) “the Ruilway~ Doctor
‘declared him unfit; (5) he “managed ‘to gecure ‘appointnjent s cleaner -
and” (6) ‘concealed the fact-of obtaining: appointment by Traudulent

meanj. 1 have perused the _findings'of the. Enquiry Committee and 1 do

)

not find - the Committee having recorded specific - findings on~the above -
 allegatiofis - against - the’ plaintiff. ‘The Committee: scems to have-inferred -
that the plaintiff never appeared before Selection . Board andy was never
gelected by it from 2 reconstructed panel of mnames:of selected “candidutes.
But Sri S. Diesh, who was’ posted as Assistant Personnel: Officer in 1958
in the Allahabad Division-and who .was exarnined as a prosecution witness
_before - the Enquiry  Committee, said that - there ~was -no. pinel of Loco
clétners maintained in- the office. from. June 1958'to - June 1961 whea he
N Jeft the Allahabad ‘Division. .. When asked why he .thought! that'the appoints -

f_méﬂ't’ of the - plaintiff -and others was fraudulent: he . stated that as he

- RIS S T ., o oo i'

voptyi
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! .was'not’ on the -panel that circumstance - would - not necessarily lead, to 4%
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.

* | Medical Officer was produced.  The foil which: is the primary dopument ; -
... ander the rules was not produced before the Enquiry

lﬁf,be.for.c the Enquir

&

‘i Cleaner is based on  inference from -three circumstances : (1) his' name was
<. 'not on’:the Panel; (2) the plaintiff by fraudulent meahs.: managed . to get

1t /fraud having been committed by the plaintiff in appearing before the §

o

¥

¢ &
' 5 13
. S YLAY] el P
o i, 43 .”s:k; LS A i 54T 3 Y- JF¥ ;-‘.' éﬁ
was not shown any potes™having . béeni¥ put T up.: befo officeengs s

o

been* v before3thim: in/the offica}
. for obtaining his orders, hence  he < thought’ th’at';jall‘_i_’;thc';,hppbinfrﬁénfs“"v'ié;é, A
'| m Kde without his knowledge and thercfore fraudvlent. It hwastelicited from s
i this-witness that senior subordinates were* engaging’men ardthedealing? "
‘cle?ks and the Record clerks also misused their powers by - takingundie
advantage of the panel not being available which was not;: finalised -even by§
- the time the witness left -Allahabad Division and he uriderstood that this#
kind of hanky-panky . continued even after - he had; left. ;- \It is clear
therefore from the statement. of Sri Diesh that no panel of | names was ;
prepared in the year 1958 when the plaintiff was offered the job of cleaner..
in the Loco Department and appointed as - such in December, :1958.. The .
panel séems to have been prepared by reconstruction for the first times
by 3ri Dahiya who succeeded Sri Diesh as.. Assistant Personnel Officer,
Northern * Railway, ~Allahabad  Division, in- the " year. 1961...To:
clear this matter I think it was necessary for the :Enquiry. " Committee
to hav~’ summoned Sri Dahiya. Assuming that the . plaintiff’s;- pame’;

o
0t

the conclusion that he did not appear before the ' Seleetion:; Board for ;
person’ who is not sclected by the Selection Board ‘afteri’he had been A
“interviewed by that' Board - would mnot:i- find & his. .. name 1%
on-‘the panel, It is only the names of the selected" candidates’ip’;
which  came on the panel. Absence of a name, therefore, from -}“
the parfel would not be evidence of the fact thatthe. candidate did not;
apnear " before the Selection Board. There was, therefore, no  evidence.:
iry Committec in support  of the allegation that the plaintiff.
» never “appeared before’ a Selection Board. - Again.-the .Inference of the i
. Enquiry Committee that the plaintiff was never selec;ted‘_for‘ the  post of Loco:)

AL

himself Médically examined and (3) he was declared unfit by. the Railway t.s
: .Doctor.* ¥ The fact-that his name was not- on'the panel is -not established as ;i {£¥.
+-Sti Diesh  stated before the Enquiry Committee that' no" panel . was ; [i8
maintainéd in 1958,  The question, therefore, did not ariss; ' It is Sri Dahi 8 i
who seems to huve prepared a panel otherwise by reconstituting the records. jy:
No evideritiary value can- be attached to a panel which* was prepared later .,;,I”
excluding the niames of the plaintif and others. “As’ to the second fact i
that the plaintiff managed to get himself medically examined by fraudulent.,
means, it appears ‘from the documents produced before ' the . Enquiry ./
Committee that the* plaintilf in November, when offered an .appointment .y
as Loco cleaner  was asked to get himself medically: éxamined before the .
-appointment could be given.  The offer sent to the': plaintiff ;u'pdf.r the .
signature of A. P, O. was not said to be a forged or mad up communication ;'
before the Enquiry Committee. Then there is a' medical memoion record .
directing the Medical Officer to examine the. plaintiff. . Sri Diesh/stated that
he was not sure whether it bore his initials. He admitted that he often
“initialled such memos. There was no evidence before the'Enquiry Committee .,
that the initials of Sri Diésh on the medical memo, were forged. ., The Enquiry -
- Committec has not recorded any specific findings. "It is clear,:therefore, i
that, the documentary evidence supported the plaintiff’s case that he was %
sent up for medical examination by the A, P, O, It' is difficult to find any

“‘Medical - Officer for his ' examination. Coming - to the -allegation that he ;,
was declared unfit, it appears that a counterfoil kept in’the. office.of the..4

: mmittee, though -

L3
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Astfstant . Mcdical Officer wus  examined -

. by the
Enquiry . Committce. He proved the - contents -

& itnest
of the comiterfol and

by Medical Examiner” thereis an entry,” “Unfit : A:1™: Dl Pushkar
'beated in his evidence that the plaintiff was found,unfit to *hold a post la

55plnss A, 1 which includes the post of Loco cleaner.’ Chapter X contained

:tn:the Indian  Railway Establishment Manual. I Edition - in'its Section D
. classifies the stafl into different classes in respect of the vision' tests.:  The
“post of the cleaner in Loco Department falls in ‘clash AL ’Annéxure 3 to
fsCh. X prescribes for class Al the distant vision should be 6 x 6 without
4;; A perusal of the said counter foil shows [ that at item No. 37
i dealing with acuity of vision of the distant visioré of -the plaintiff of the right

. i P 3

" This is-what is:

30y 788 6 x! 6 and of the left eye was also 6 X
> Aethder < the “column - ‘naked eye' .in. the ]
theén : the  plaintif - was  declared - unfit #rpost’ i

¢ dificult to understand. It is unfortunate thhit Dr, P hKar {{vas | not
- '.mally cross-examimed on the circumstance bafore - fhe Enquiry
: mittee on behalf of the plaintif  How .then the “plaintiff

¥ declared unfit for class A 1 post when the acuity of visionof b
. $4.o5eg grithout glasses was of the prescribed standard ? It :h
4 895videnice on the tecord of the suit that it wasin- the y’e'&t
) “ pintiff when ‘“he went for re-examination as' required -by:ithe rules) tf
+ “Jiceuity of vision'in: both of his eycs was found below standard and 1ha
* J:Ghy he was given‘an alternative” post of an Electric: Khalati falling
1.::Had the Enquiry Committec carefully Scrutinised the'evide
€d- by tke documents and the statement of Dr&Pa

otli‘of

1 ‘h_tfainstfl.(thé' laimtiff nor any allegation made agajnst himy«th

avefound “that there was no cvidence - before it of i
edically disqualified for the post he was_appointed to in the'ye
2.7 <The allegations of fact do not contain any speci
ow the plaintiff managed to securs appointment as it

‘Jetter scems to--have—exceeded its  jurisdiction, : No ['charge was  framed
tand forged letter of appointment. I think the: Enquiry Committee:was. hot
mpetetit to take into consideration the letter of appointmeiftand. ho!

3

8¢d.'” Moreover, the handwriting ; expert examinéd b
pini ¥

L

alvean

pointment- order but he further admitted that in‘the’rush of work

,\{ﬁ"-'maint,'m:,‘and he was not conscious of the fact that he way signing a

g indtrumental; in procuring the letter of - appointment, Thé plaintiff;
i hifself have been a victim of . the. fraud. going on in the offite of Sri
"%_n‘d--hevmay never have known _that his =appoiqtmer__1t order was irre

Y

etterof
that'the:plaintiff- was in contpiracy. with the .clerks..in the:;office ;i;andjw:?‘

»‘.ly

ecorded

' conld be:

lleged that the plaintiff obtsined a forged letter of appointment.: That is
niot the ~subject-matter of the charge cither, .- That being the position the
“Enqtiry Committee in investigating into _the genuineness of (e appointment

at'he ‘progured.

may .
Diesh .

o 2337 whd admlitted that under the office procedure| that h sent
7o the AP.O.by the Medical Officer. - Dr. . Pushkar,

ntated that the plaintiffl was declared unfii. Against item No. 39. “Kemarks

"holding -
0 ‘ xaminéd by it did not,
glve. pinionthat the signatures or  initials of . the. A:P.Oonthe -
Jditer of.appointment. were forged. Sri Diesh, the- then A, P, O.also’did not
& ?,th’at],'the',lctt‘er“'of appointment bore . forged injtials. It was elicited. from
«Sti: Diesh that the initials on the Ictter of appointment bore gréat resemblance
with his'genuine initials. . Though Sri Diesh did state that he'never sigred

‘/Assistant might have got his initials on the letter _of - ‘appointinenty..
ng that Sri Diesh was made to sign or initial the letter: of appointment.

gtér»éf; dppointment, there was no evidence before the Enquiry: Committeq



" . “prescribed by the Railway * Establi.;hment - Code and’ Article. 311,(2? of the ;-

;.7 :Constitution. Reliance was placed ona learned Singlé : Judge's decision of - j
"7 the Calcuita ‘High Court “in Subodh Ranfan.v.. Mufor A. O. Callaghan i’
C(AIR 1953 Cal 319). I do'not find  any :tknability'i whatsoever in -this

‘.7 "contention raised by the léarned Stunding Cdunsel’ inisupport of the decree wff
~ “of dismissal of suit. In the Calcutta case tited the decision turned on the

i fact that no valid contract of service came into being bétween the petitioner =}
ond the Government asno agreement was' -executed “¢omplying with the *3|!

At requirement . of Article 299 of the Constitution. . Here - in the instant case |4
;, vz the rules of recruitment and . appointment to -¢lass : IV gervants of the Indian |
.+ 1.Railways do not require any agreement - to-be executed . complying with the ’4
i -Tlprovisions of Article 293 of - the Constitutior. Assuming 'that the -plaintiff |

* procured his appointment as Loco cleaner : by deceitful. means the contract |

SR would be deemed to have been avoided and: the plaintiff,:is not:entitled to ~ |,
-t iy any declaration or decree since he “was guilty of ; frdud ‘and for the same - .|

174 * o1 v Services Law_,Repéner; : (

~signcd,” No_ question, therefore, would- . arise of # his concealing - the factHf.
obtaining appointment by deceitful means. . The. plaintiff »admittedly . was%¥

.- given an alternative job of class B 1 by an order. . dated 29-3-1962... He -was i3
- . absorbed- as an Electric Khalasi. It is not:the’case of . the..Rajlway:
#=-Administration against the plaintiff that he \secured,.the.: appointment. of;
.Electric Khalasi by deceitful means, . The plaintiff. jwas ;holding the post pf :

" (Eleetric Khalasi having been duly appointed on . that -post.... This aspect of 43
the matter has been entirely missed by the: Railway Administration when <¥;

T

removing him from service. 3 G AN ;
p

13. 1t was, however, urged by the leained ‘standing Counsel that the -
plaintiff was not entitled to a decree as his appoirtment itself being void he .4
" was not a Railway servant and not entitled to i enforce the rules of procedure

ibetween him and the Railways would at ‘best bei'voidable but not veid -
;;__:,!\_mdcr ectiop 19 of the Contract Act. B o e
“ 14, |1t was then urged that the Railway Administration having removed |-
“t'the plaintiff from service and he being no loriger in thg - service the contract .

oot . .

(8

ireason he cannot plead estoppel against the Railway iiAdministration as his . ||
‘conduct was fraudulent and on that - conduct no estoppel - would arise. The -|:
“ ¢ arguments so raised by the learned standing Counsel wil Bppear to be tenable |
" “if of course it were found that the’ plaintiff’s *conduct  in :obtaining his
. appointment as Loco cleaner . was deceitful:'and fraudulent but thereisno |
.- such finding AT PSRRI - S EL I BRI :

15, It was strenuously. urged by ‘the. learned" stanuing Counsel that the |
civil Court cannot go into the ‘question . of the .correctness of the finding [
recorded by the Enquiry Committee. . 1 have . held: above that the plaintiff
succéeded in  demonstrating that the'j‘e'?;;_ wasino:' legal evidence before the
‘Enquiry Committee in support -of the charge.. . It ¢is ‘not disputed by the

_ lcarned standing Counsel that the civil' Court: as'*jurisdiction and power to
strike down an order of punishment of a-Govetnment servant if it were
‘found that there was no legal evidence in support of the charge of misconduct
- -und thereby the verdict of the departmental . trial . will be vitiated. I need
- not, therefore, further consider the legal 'argumemij'sofrais_ed' by the learned

4 Standing Counse! as I do not find any factual basis for, the same, ...

! 16, - Lastly it was urged, by the learned StaddinQQCo{xnégl.thht the plaintiff

. having not co-operi:ted with the Enquiry Committee and having refused to

participate in its proceedings would not be entitled ‘to' a decree of declaration
{from the civil Court, [ am not aware of _any such rpgosit_ion of law, - No -

. 13
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STATE OF PUNJAB v, BHAGATRAM (Ray, Cc.J) 155

_ (1975) 1 Supreme Court Cnges 155
(Before A. N. Ray, C.]. and K. K. Mathew and A. Alggx'riswami, J1.)

' THE STATE OF PUNJAB .. ... Appellant;

Versus . - .

BIHAGAT RAM . S .. Respondent.
Civil Appéal No. 4 of 1970%, decided on’ October ‘9, 1974

Constitution of India — Article 311(2) — Departmental enquiry =— Refueal

to supply statements ‘of witnesses recorded by Vigllance Department — Supply 'p!

synopsis ' If ‘satisfies’ the constitutional requirement: — Government servants -

The! rés"!grrx(\l'éh_t',f'\yﬁs"'dism’iidéd Jas a result of ‘departmental | enquiry. and he

filed a sult: for declaration that 'his dlediiséal way’ ilfegal on the ground that copies

of the statements  recotded By the Vigilance Deépartment during preliminary ‘enquiry

were not supplied. “The . dismissnl was set aside by -the trial Court and the decision

was upheld by, the Court. Thereafter, the State ﬁ\ed»ippeﬂ by certificate.

HELD: | L Iy ,
Unless ‘the' prévious sfdf&iﬁcnts of witnesses' arc supplied the dismissed person
will not be able to have ar effective and useful cross-gé%;l]iggti%n and  therefore, -
it is unfair to deny the Government servant copies O the eariier statements. of

witnesses.  Synopsis of the statements will not satisfy the requirements of reasonable |
opportunity to show cause against the action proposed to be taken. . (Paras 7 and 8)
e g UL e Y oMy :
Appeblidigmissed L o oo ¥ d-M/2168/CL
Adocatos o appeaned inthiscastz i A S {
0. I;’,\,.S'Aarpa, Advocate, for Appellant; N ;
Har;da'ﬁl‘ m,o; . §9hi6'. Advocate (PP Juneja, Advocate, l;wiq:l l_:im), for Respondent.

"i" ot R R oot ! .

The ‘?iu'dgtﬂeht of the Court was delivered by L“'I' e L L

- RAY, €.3i~This appeal by certificate dufné’ on the guestion as to
whetter the State gave the respondent aw_reasonablc"‘opponunity' as ‘con-
templated by Article 311 of the Constitution. |

A T AT AT R I .

5. The respondent was,a Sub Division Officer. . The State ordered

"a departmental enquiry against me.rcsp‘ondcnf:- o |

501 The respo dent filed. W fuiit' 48c - a* declardtion ‘that’ the’ dismissal
of {he fespondent was illegal. One. of ‘ttie grounds challenging the order
of dismissal..was that copies of the. statements recorded, by: the po!ic,e.;in,
the course of investigation of the witnesses proposed to. be examined at
the departmental s énquiry' were not supplied by the State [to the respon-
e i.';me-.reqUCSt‘;i\r“tha;behalf' IR T TR A . o \ ot I

R oy N s M R e P T N R Rrar N v4\‘4,.‘... :‘-,“"-
L ik vt Y *W G foiind ghat “éopits’bE the statements of flie, wits)
ncgéés.'%;'i’éé&deﬁ ci?}‘ ‘_*ttl,\é""\;‘?giléﬂcc "D'e’péfgﬁc'n‘t' during 'thc'.'.pregmhiaty;‘:.
" enguity, aiiot . supplied to the respondent but only the ‘synopsis was

¥ were'inot ;S\ g ,
give. Tirpe! frial “Cotrt; therefore,. held. that no réasonable- épportunity
was: givcn to. the. rccp()ndent'. ',-" : lz" B :-f[,,. TR 4o i Lo
' - : o i ' i i :
e | . I ‘.' e e N R a0 )y . N L .
' al from the odgment, and ‘Decree datcx_{ 'November 114 1968, of the Punjaband
Hz’rm. !Sl‘ilghrg:u'neig . Nos. 154 and 186 of 1964~ - P o

!

|
|
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5. The High Court .upheld. the dec n 1 L

- 6.~ The'State: cdntended - that ithe: res ldent whs' not enmled 'to get |
. Copics. of, statements.  The reasoning” ofi Staté Mas' that & ‘respons -
dent was given the opportunity to &ross, &X  ine thc mtnesseJI d during,

~+ the crossiexamination the respondutt w0ul ave: tbe rtunity” of ¢ .
£ronting ithe; witnesses with ~the . statemex t'”m c%g)gbded that %lnb't
synopsxs was adequate to’ acquam;hr Jggl 3} é ']

ence.!' e ki ¥ RS T ‘

’1 'Ihe meaning “of Y reasonable ’pmrtt,m{iyL ,tof kshowmg 'éause
against thie action proposed to, be! takcu hat\ the Govermnentx 'servant.,
is aﬁorded a reasonable opportunity “to end himself. against - chatges /
on which; sInquiry is held. ™ The Govetpm qrvaqt‘,sh u;g! bes given an: £
opportumty to deny his guilt. andy/ establi ¢ ih-He can . do i #
so..when. he is told what: the charges.agaii  hin , are, ut"Hq ’aca:g 0 50 byt
cross-examining - the " witnesses *| produced: aifist " him)i; ‘I‘he  objéct- of »,
supplying statements is that .the Governm¢  servant’ will be ! ablc to refer; .
to the previous statements of the -Witnes .. Proposed 1.ta be. examined’
against the Government servant, "Unless . nstatements are. gwen tathe,; .
Government scrvant he wnu not be able 1 \ave an eﬁ'ectxvea.and ‘useful -
cross-exammatxon o St o "H;‘iia;"’ A L 5;

8 It s, unjust and unfair’” to deny ‘the vovermnent servant,,cqptes
of’ st temcnts of witnesses cxamined. during  restigation - and produced
at ‘the inquiry in support of the chhrges level  againstiithe: Government
servant, A _Synopsis does not satisfy the require ats of‘gmng the Govern--
ment servant a reasonable - opportumty of § 'mg cuse against ‘the
actxop proposed to be taken.

AVt ¥ i y ;)4’ k. ot ‘q“ J |

. 9. For, thesg rcasong the 8}?})6[41 1s disn 'd T{le State wxll pay
costs to th; rcsgondc

e "
ISP y\ O R Prae

: ‘ (1975) 1 Supreme Court Ci 1'156 } o ":"'M'A"" :l i
O Belore P Jaganmohaq R ed yn and $ v;vq{z‘ J,I) t i
SM‘T HARDEEP KAUR AND, O’IHER o e ‘App'clla,nts‘;‘
L i ERVRY Ver.sw.“' B R PR S RENN N - .
STATE' or PUNIAB AND ANOTHER I' |, 11: 'M "Respondents o

i coo ey Py , 311

(Civil Appeal No. 1126 of 1970 docice meaxph 20,1974, 5

" | Tort = Damnge — Quantum of ‘- Canleuts - of ' Death ‘ctuzed by

nexligence ~= High Court committing factual en ond reducing com naation

awarded by 'the’ Motor Accldentn Clalm 'h’!b - Awnrd Iol Rs.9 000 by

Trlbnnal restored ' o ’

Appcql auowed : ‘ M/‘zm/cg‘;
The Judgment of the Court was dehvered by o :

JAGANMORAN REDDY, J, ~This is an apy by special leave agamst
the judgment of” the Punjab and Haryana H - Court ‘which interfered
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appcal must therefore be limited to what directly concerns the appellant
in the impugned judgment. The Judicial Commissioner has held that
this was a casc of termination of service under Rule 74(2) which does
not requirc a regular enquiry as in a case to which Rule 74(3) is applicable.
In spite of this finding, the judgment contains some remarks like “the
behaviour of the fifth respondent was immodest and immoral” and that
though an opportunity was given to him to answer the charges levelled
against him, he did not avail of that opportunity. There has been no
proper enquiry to find out the truth of the allegations against the appellant ;
indeed. there was no occasion for any such enquiry as the appellant’s
services were terminated by applying Rule 74(2) of the grant-in-aid code.
We hold that these remarks on the conduct of the appellant are unjustified
and should not have been made. Subject to this, the appeal is dismissed.
We express no opinion as to whether on the facts of the case the appellant
has any legal claim against the management of the school; if he has,
he is free to enforce it in an appropriate forum. In the circumstances of
the case we make no.order as to costs. - :

1977 Supreme Court Cases (L & S) 532
(BEFORE Y. V. CHANDRACHUD AND P. N. SHINGHAL, JJ.)

THE NAYAGARH CO-OPERATIVE CENTRAL

BANK LTD. AND ANOTHER .. Appcllants ;
| Versus
NARAYAN RATH AND ANOTHER .. Respondents.

Civil Appeal No. 126 of 1971, decided on April 27, 1976

A. Constitution of India — Article 226 — Writ petition — Maintain-
ability of against a cooperative society — Question not decided — However

High Court’s observation dnd its decision that such a writ petition is maintain. -
nble, held, not strictly in accordunce with the deeisions of the Supreme Court — =
High Court fo reconsider the question: and decide as and when it arises —
Judgment under appeal reported: at HLR' 1970 Cut 437 nof to be freated

O TP : : (Paras 5 to 7) °

as a precedent

" B. Constitution of India — Article 226 — Writ petition can be against
the order of the person acling as a statutory authority in the purported exercise -

of powers conferred on him by the statute — Writ against order of the -

Registrar of Cooperative Societies maintainable — Cooperative Societics (Para 5) -

- C. Cooperative Societies — Secretary working for 13 years cannot suddenly
be subjected to termination on ground that the appointment was without the
approval of the Registrar — Doctrine of acquiescence

Respondent 1 was working as Secretary of the appellant Cooperative Bank

from May 25, 1955 till May 13, 1968. On August 21, 1968, the Registrar passed
an order disapproving respondent 1's appointment. On August 21, 1968 the -

President terminated his services which was ratified by the Board of Managemer:

of the Bank. The High Court allowed' the writ petition filed by the respondent.

Hence the appeal. :

Held :
It was not open to the Registrar to set aside respondent 1's appointment as
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a secretary after having acquiesced in it and after having,. for all practical purposes,
accepted the appointment as valid. It is undesirable “that appointments should
be invalidated in this manner after a lapse of several years. (Para 4)

Appeal dismissed | | | R . M/3353/SL

The Judgment of the Court was delivered by

CHANDRACHUD, J.—This is an appeal by special leave against the
judgment dated February 9, 1970 of the ‘High Court of Orissa, setting
aside the order dated August 2!, 1968 passed by the Registrar of Co-
operative Societies and the Order dated August 26, 1968 passed by the
President of the Nayagarh Co-operative Central Bank Ltd. The Bank
is the first appellant while its President is the second appellant in this
appeal. Respondent 1, Narayan Rath, has filed the writ petition in the
High Court asking that the aforésaid orders removing him from service
should be set aside. Respondent. 2 is the Registrar of Co-operative Socie-
ties, Bhubaneshwar, Orissa. R ,

2. Respondent 1 was functioning as’ a Secretary of the Nayagarh
Co-operative Central Bank from May 25, 1955 till May 13, 1968. On
August 21, 1968, the Registrar passed an order disapproving the appoint-
ment of respondent 1 as secretary of the Bank on the ground that he
was functioning as a secretary without his approval and that he was
not qualified to hold_ the post of a secretary. On August 26, 1968, the
President of the Bank issued an order terminating the services of res-
pondent 1 and that order was ratified by the Board of Management of
the Bank on September 4, 1968. On August 28, 1968, the respondent
filed a writ petition (0.J.C. 863 of 1968) challenging the order whereby
his services were terminated. The High Court having allowed that writ
8etition, the appellants have filed this appeal by special leave of this

ourt.

3. The learned Advocate-General appearing on behalf of the
appellants contends that the High Court was in error in taking the view
that a writ app]icatiqn under Article 226 of the Constitution can lie against

is is a question of far-reaching importance, but in view of the facts
of this case we do not think that it is necessary to decide it. As stated
above, respondent 1 was appointed as a secretary of the Bank on May 25,
1955 and the appointment was made in a meeting over which the Regis-
trar of Co-operative Societies had himself presided. Beyond informing the
Bank from time to time that appropriate steps may be taken to terminate
respondent 1’s services, nothing at all was done by the Registrar either
for regularising the appointment of respondent 1 or for removing him
from service. Tt was thirteen long years after the date of appointment
that on August 21, 1968 the Registrar issued an order disapproving the
appointment of respondent 1 as secretary of the Bank. It was in pur-
suance of that order that the President issued an order five days later
terminating the services of respondent 1. The President’s order was ratified
by the Board of Management on September 4, 1968.
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4. The writ petition filed by respondent 1 could succeed, in our
opinion, on the narrow ground that he had been permitted to function for
over thirteen: years as secretary of the Bank and that his appointment as
Secretary was decided -upon in a meeting over which the Registrar of
Co-operative Societies had himself ‘presided. The writ petition in sub-
stance is directed not against any order passed by the Co-operative Bank
but against the order passed by the Registrar disapproving the appoint-
ment of respondent 1 as secretary of the Bank. _It was not open to the
Registrar, in our opinion, to set aside respoadent 1's appointment as a
secretary after having acquiesced in it and affer having for all practical
p ’

accepted the appointment as valid.” It is undesirable that

appointments should be invalidated in_this manter after a lapse of severdl

years.

5. The High Court has dealt with the question whether a writ
petiion can be maintained against a co-operative society, but we are
inclined to the view that the observations made by the High Court and
its decision that such a writ petition is maintainable are not strictly in
accordance with the decisions of this Court. We would have liked to
go Into the question for ourselves, but it is unnecessary to do so as res-
pondent 1 by his writ petition, was asking for relief not really against a co-
operative society but in regard to the order which was passed by the

Registrar, who was acting as a statutory authority in the purported exer-

cise of powers conferred on him by the Co-operative Societies Act. The
writ petition was in that view maintainable.

6. We would like to observe that the judgment of the High Court
should not be treated as an authority for the proposition that a writ petition
is maintainable against a co-operative society. That question shall have

to be decided by the High Court as and when it arises in the light of the
decisions of this Court.

7. The learned Advocate-General made a statement at the .Bar that

respondent 1 has been removed from service after a disciplinary erquiry -
but that he has challenged that order by filing a writ petition in the High :;
Court of Orissa. If that be so, the question as to whether a writ applica- .
tion can be maintained against a co-operative society can very appro- °

priately be decided in the proceeding which is pending before the High

Court. We will only repeat that the High Court will not treat its judg-

ment of February 9, 1970 as a precedent on that question.

8. With these observations, we uphold the ultimate decision of the
High Court, though for different reasons, and dismiss this appeal. Appel-
lant 1 will pay respondent 1 the costs of this appeal.

C¥



1982 State of U. P. v.

|posts of Lecturers in Forensic Medicine
advertised by the Commission on
November 16, 1972, and that the Com-
‘Imission acted illegally in treating the
appellant as not being possessed of the
requisite academic qualification and ex-
.[cluding him from consideration on the
said ground,

14, Accordingly, we allow th{s ap-

! peal, set aside the judgment of the Divi-

!
K
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{
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o sion Bench of the High Court and res-
; tore the judgment of the learned single

Judge, subject to the modification that
in carrying out the directions contained
in the judgment of the learned single
. Judge, the Commission should treat the
appellant as a fully qualifiedq candidate
in the light of the finding recorded by
us that at the relevant’ time the appel-
lant possessed not merely the prescribed
academic qualification but also the re-
quisite experience of two years' Medico-
legal work, The appellani wil} get his
costs thronghout from recpondents 1 and
2 in oqua) shares,

Appeal allowed,

AIR 1982 SUPREME COURT 937
(From: Allahabad)*

V. D. TULZAPURKAR AND
AMARENDRA NATH SEN. 17,

Civil Appeal No, 1603 of 1970, B/- }3-1-
1982.

State of Uttar Pradesh, Appellant v. Mohd,
Sharif "(dead) through L. Rs., Respondent.

Police Act (5 of 1861), S. 7 — Depart.
mental inquiry against Head Constable —
Charge-sheet not furnishing necessary parfi-
culars — Statements of witnesses recorded
Suring preliminary inquiry also not furnished
— Held, delinquent was denied reasonable
opportunity to defend himself at disciplinary
inquiry — Dismissal order illegal. (Constita.
Gon of India, Arts. 226, 311).

Where in a departmental inquiry against
- Head Constable of police for his alleged mis-
conduct of hunting a bull in Government
forest by taking advantage of his nffice and
rank, the charge-sheet served on the delin-

- quent did not mention the date and time of

his alleged misconduct, even the location

# Second ‘Appeal No. 2226 of 1969, DJ.
25-11-1969 (AlD).

. GZjCZIABI8/82[VCD/LGC-H

. that the sai

Mohd. Sharif

of the incident in the vast forest was not in-
dicated with sufficient particularity, the copies
of statement: of witnesses recorded during
preliminary inquiry were also not furnished
to the delinquent at the time of disciplinary
inquiry it was held that in the absence of
these particulars and statements of witnesses
the delinquent was prejudiced in the matter
of his defence and was thus denied reason-
able\ opportunity to defend himseif at the dis.
ciplinary inquiry. The order of his dismissai
was. therefore, illegal. {Para

S8.C. 9¥7

JUDGMENT :— There is no substance in
this appeal which has been preferred by the
State of U. P. against the judgment and de-
cree dated 25th Nov., 1969 of the High
Court of Aliahabad in Second Appeal o
2226 of 1969.

ceased was working as a Head Constablc of
ihe Daksiti Guard at P. S. Kakwan District
Aanpur. On 22nd Jan. 1955 he was served

2. The plaintit Mohd, Sharif {since der'\'

Act calling upon him to submit his explana.
tion thereto: he submitted the explanation oit
the following day. After hoiding the depast-
ment disciplinary inquiry agains: him the i
quiry .officer submitted his report whict was
accepted and ultimately he was dismissed 17
service by an order dated 3rd Jume, 1935,
After departmental appeal and revision te
highetr authorities failed. the plaintift nlzd &
suit_chalienging his dismissal on #he zrouvsd
T was illeg vordaT e
“Prop>r_inquiry was held against Bitg RrTEme
teasonable opportunity was given to mim: to

“defend himself against the charges framed

against him_and for tecovery of arreais o)
salary. The trial Court dismissed the suit
In Civil Appeal No. 478 of 1962 preferred
by hirn the learned Second Addi. Civil Judge.
Kanpur. reversed the trial Court's findinge
and decreed his suit holding that the charge.
sheet framed against him was vague’ that the
plaintiff was prejudiced in his defence and
was pot given a veasonable ophoffunity i
‘defend himself during the inguiry/ The ap~
~peal Court set aside the dismissal by do-
claring the same to be illegal and voig but
the matter was remanded back in respect of
the relief pertaining to salary ete. The State
preferred a second appeal and the High
Court has confirmed the decree passed by
the appeal Court and dismissed the /secan&
appeal. The State of U. P. has come up in
appeal to this Court. -

3. After hearing counsel appeacitg for the
State. we- are satisfied ~that - bothx theseppes?

.
R T e e et a——— g
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Court and the High Court were right in hold-
ing that the plaintifi had no reasonable op-
portunity of defending himself against the
charges levelled against him and he was pre-
yudiced in the mattes of his defemce. Only

wo aspects need be mentioned in this con-
mction. Admi , in the charge-sheet that
was ﬁme‘?a?:"%umWﬁm
of his alleged misconduct of having euntered
Government Forest sitpated in P. C. Thatia
District Farrukhabad and hunting a bull in
that forest and thereby having injured the,
feeling of one commusity by taking advantage
of his service and rank, were not mentioned.
Not- only were these particulars with regard
to date and time of the incident not given
but even the location of the incident in the
vast forest was not indicated with sufficient
particularity. In the absence of these plain-
tiff was obviously prejudiced in the matter of
his defence at the inquiry. Secondly, it was
uot_disputed before us_that A preliminary -~
quiry had preceded ihe disciplinary inquiry .
~1d during the preliminary inquiry state-
ments of witnesses were recorded but copies
of these statements were not furnished to
him at the time of the disciplinary inquiry.
Even the request of the plaintiff to inspect
the file pertaining to preliminary inguiry was
also rejected. In the face of these facts
which are not disputed it seems to us very
cicar that both the first appeal Court and
the High Court were right in coming to the
conclusion thai the plaintiff was denied rea.
sonable opportunity to defend himself at the
disciplinary inquiry; it cannot be gainsaid
that in the absence of necessary particulars
and statements of witnesses he was prejudiced
in the matter of his defence. Having regard
fo the aforesaid admitted position it is diffi-
cult to accept the contention urged by the
counsel for the appellant that the view taken
by the trial Court should be accepted by us,
We are salisfied that the dismissal order has
been rightly held to be illegal, void and in-
operative. Since the plaintiff has died during
the pendency of the proceedings the only re-
lief that would be available to the legal heirs
of the deceased is the payment of arrears of
salary and othez emoluments payable to the
deceased, .

4. The appeal i3 dismissed with costs,
Appeal dismissed.

Madho Bala v. Narender Kumar

particnlars with regard to the date and time .

A.LR.

AlR 1982 SUPREME COURT 938

P. N. BHAGWATI AND
E. S. VENKATARAMIAH, JJ.

Criminal Appeal No. 7 of 1982, D/- 4.1.
1982.

Madhu Bala, Appellant v. Narender Kumag °

and others. Respondents.

Constitution of India, Arts, 226, 136 —
Penal Code (1860), S. 340 — Habeas corpus
— Petition by husband’ for production and
release of his wife — High Court allowing
petition — Appeal by special leave by wife —
Appellant not detained against her will and
without her consent by her parents — Ap.
pellant completing 21 years of age during
peadency of appeal before Supreme Court -—
Petition for writ of habeas corpus, not main.
Gainable. Decision of High Court, Reversed.

(Para 2)
BHAGWATI, J.:— Special leave granted.

2. The appellant appeared before us in
chamber and we questioned her in order to
find out whether she is being detained by her
parents against her wisk and she is being pre-
vented from going to the first respondent,
The appellant stated clearly and unequivocally
before us that she is not being detained by
her parents against her will and she does not
want to go to the first respondent. We ask-
ed the appellant her age and she stated that
she hus just completed 21 years in the month
of Mar. 1981. She also appears to be of 21
years age. We have satisfied ourselves that
the appellant is not being detained against
her will and without her consent, The ap-
plication for a writ of habeas corpus for he
production and release must therefore fail,
Neither the dismissal of this application for
a writ of habeas corpus nor anything we have

said in this order will stand in the way of-

the first respondent agitating, if he so wishes,
the factum of marriage or any other civil os
matrimonial rights which he may have against
the appeilant and it will be for the appro-
priate Court in which such question is raised
to decide it on the evidence which may be
led before it. Appeal is disposed of in the
lighi of the above observations.

Order accordingly,

BZ/CZ[A830/82/VNP/DVT-H
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party against whom it was made. None of these conditions was fulfilled ir
the present case and, accordingly, interference, in revision; Wwas not permissible.
The powers of every court to set aside its own interlocutoty ex«parte orders
are very wide and they are freely exercisable in the interest of justice, after
allowing costs to compensate the other party. It was, therefore, not i the
interest of justice either to interfere with the reasonable order of the learned

Munsif.

3. 1In the result, the writ petition is alfowed and the order of the learned
District Judge, dated 9.12.80, Annexure-2 to the writ petition, is hereby quash-
ed. No order is made as to - 6osts.

(Petition allowed)

ALLAHABAD HIGH COURT

Hon’ble S, K. Dhaon;, J.
(Writ Petition No. 3516 of 1974}

Decided on Febtruary 18, 1983
SMT. MADHURLATA BHATNAGAK Petitioner
Versiis

DEPUTY DIRECTOR OF EDUCATION (WOMEN},
ALLAHABAD AND OFTHERS Respondents

EDUCATION— ' : - : |
(a) U:P. Intermediate Education Act, 1991, Section 15:G (3} (c)—

Appeal against the order of Inspector of &chools—Appellate

authority is & final forunt on facts and law botli—Has a statu-

tory duty of giving finding on points urged,along with reasons

—Even while passing ordér of affirmance. (Para 3) |

(b) Speaking orders—Duty of giving reasons for the conclusions

reached—It is well' known that reasons are the vehicle of the

bridge between the matérial on réecord and the conclusions

arrived at--Reasons constitizte the nexus bétween the material

and the conclusion: ‘ ‘ (Para 3)

Hon’ble S. K, Dhaon, J.—This writ petitiori is dirccted against the ordes

passed by the Deputy Dircetor of Edueation (women), Allahabad, dismissing ':

}
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the appeal preferred by the petitioner, against the order passed by the Regional
Inspectress of Girls Séllools, Bareilly, upprovifng the decision of the Managing'
Committee of the Kaushalya Kanya Inter College, 1o remove the petitioner
from service,

2. The petitioner was cmployéd as a Music Teacher i (he Kaushalya
Kianva Inter College., Certain charges were levelled against her by the Commi-
tice of Management of the College. The usual enquiry was held and the com-
mittee of Management sought the approval of the Regional Inspectress of Girls
Schools, for removing the petitioner from service, The Regional Inspectress
of Girls Schools accorded her approval, - The petitioner preferred an unsiceess-
ful appeal before the Deputy Director‘Qf Education (women),

3. Scetion 16-G (3) of the U. P. Intermediate Education Act, 1921, con-
fers right of an appeal, upon any party, against the order of the Inspector,
approving or disapproving, or reducing or enhancing the punishment, or app-
roving or disapproving the notjce for termination of service, proposed by the
management.  Apparently, the petitioner took recourse to the right of appeal
conferred upon her by the statute, She filed & detailed memorandum of appeal,
dividing her arguments under several sub-heads, The sum and substance of
the order of the appellate authority is that she perused the record. found that
the procedure had been duly adopted, and the charges against the petitioner
stood proved. No reason, whatsoever, has been given by the appeliate autho-
rity to indicate as to how and i what manner she came to the conclusion that
the charges against the petitioner stood proved. the order we merely find
her conclusion that the charges stood proved. *t is well known that reasons
are the vehicle or the bridge, between the material on record, and the conclu-
sions arrived at, Reasons Constitute the nexus between the material and the
c:)nclusion. Having gonc through the order of the appellate authority more
than once, [ am convinced that she failed to azlgﬁn-—yﬁrm whatsoever, in
mmm order of the appellate uutlBr‘it;
is onc of affirmance. Nevertheless, that factor did not absolve (he appellate
‘authority from per orm}hg\its?tzﬁﬂtory duty of giving a finding o the various
points urged before her, along with reasons, ;nl1hou_g_ii__i|_1_l_)_ric!'. It has not to

—————— e

be forgotten that under the scheme of the Act, the appellate authorin has been

acts and law, both. | am of the view that the

constituted as a final forum on |
order of the appellate authority cannot be sustained.

4. Asaresult of the foregoing discussion, this writ petition succeeds,
Itis allowed, and the order dated 19.2,1974 passed by (he Deputy Director
of Education (women), Allahabad, g quashed. The Deputy Dircctor of

.

s
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Education is directed to  re-hear the appeal preferred by the petitioner, in the
fight of the observations made above, and dispose of the same on merits, in
accordance with law, expeditiously, Under the circumstances, there shall be
no order as to costs, . '

(Petltion allowed)

ALLAHABAD HIGH COURT
Hon'ble B. D. Agarwal, J.

(Civil Misc. Writ Petition No. 10471 of 1979)

con et Declded on January 27, 1983
SHRI SWETAMBER STHANAKWARI JAIN SANGH
(REGD.). THROUGH ITS PRESIDENT Petitioner
Versus
A.R.O. (RENT CONTROL), AGRA AND ANOTHER Respondents

(a) U. P. Urban Buildings (Regulation of Letting, Rent and Evic-
iion) Act (13 of 1972), Section 9-A—Providing for revision of
rent of commercial buildings, let out by Public Religious Ins-
titutions—Provision introduced in the parent Act by U. P. Act
No. 28 of 1976 —Deleted by U. P. Ordinance No. 11 of 1977—
Ordinance not réeplaced by an Act and was subsequently with-
drawn—Withdrawal had the effect of reviving the provision
in Section 9-A.

By the Court.—Shree Swetamber Sthanakwari Jain Sangh, petitioner, is 4
public charitable and religious institution.  An application was madc under
wction 9-A of the U. P. Urban Buildings (Regulation of letting, Rent and
Eviction) Act. 1972, by the petitioner in May, 1979, for revision of rent in
tespect of commercial building specified thercin, of which Ganga Prasad, res-
pondent No. 2, has been the tenant. This application was rejected by the Rent
Control Officer. Agra, under the impugned order passed on 25th September,
1979. obserying that section 9-A of U. P. Act XIIT of 1972, having been dele-
ted by the U, P. Ordinance No. 11 of 1977, it did not revive, despite the said
ordinance having heen withdrawn with cffect from 7th May, 1977. Aggrieved.
the pcmionc;'-lundlord'lilcd this petition, seeking the relicf of certiorari by the
arder impugw«fi. dated 25th September, 1979, being quashed.

o e B WA
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proccediips and 1o pass an order of
punishment. We are of the view that in the
absence.of such a provision which entitled
the State Government to revoke an order of
lretirement on medical grounds which had
become eifective and final, the order dated
October 3, 1963 passed by the State
Government revoking the order of retirement
should be held as having been passed without
the authority of law and is liable to be set
aside. It. therefore, follows that the order of
| dismussal passed thereafter was also a nullity.

7. We, therefore. allow this appeal, set
aside the judgment of the High Court and
quash the order of the State Government
dated October 5, 1963 revoking the order of
retirement of the appellant and the order of
dismissal dated November 1, 1963 passed by
the Excise Cornmissioner. '

8. W2 are informed by the learned counsel
for the appellant that the appellant had died
on December 28, 1984 during the pendency
of this appeal. We, therefore, direct the State
Governmient to pay to the legal
representatives of the appellant all the arrears
of pension luz to the appellant from
November 1, 103 up to the date of his death.
The State Government shall also pay the
costs of this appeal Lo the legal representatives
of the appellant.

Appeal allowed.

AIR 1986 SUPREME COURT 2118
{From : Allahabud) .
R. S. PATHAK ANDM. P. THAKKAR, 1.

Civil Appeal Neo. 2571 of 1977, D/- 15-5-
1986.

Kashinath Dikshita, Appellait v. Union of
India and others, Respondents.

Constitution of lIndia, Art. 3112} -~
Disciplinury enquiry — Dismissal — Non-
supply of copies of staterents of witnesses
"and copies of documents relied upon by
disciplinary authority — Govt. faiied to show
that no prejudice occasioned to employee —
Order of dismissal hsld was violative of
Art. 311{2). Decision of Allahabad High
Court, Reversed.

D11/ CO30/86/ VNP
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Kashinath Djkshitu v. Union of Indw

S

Al
Where the Govt, refused to its emplg
who was dismissed, the copies of
statements of the witnesses examined a!“
stage of preliminary inquiry preceding.
commencement of the inquiry and coplg
the documents said to have been relied s
by the disciplinary authority in ordet
establish the charges against the emplg
and even in this connection the reasos
request of the employee to have the reley
portions of the documents extracted with
help of his stenographer was refused ang
was told to himself make such nom;@
could, and the Govt. failed to show e
orejudice was occasioned to tie empil
on accourt of non-supply of copiss
documents, the order of dismissal reng
by the disciplinary: authority again®
employee was violative "of ‘Art. tH
inasmach as the emplayee has beer G
reasonable vpportunity of defending kit i
Decision of Aliahabad High Cg‘»x
Reversed. &
(Paras 10. L:.j

Cases Reierred : Chronological ??
AIR 1982 SC 937 : (1982) 2 Lab LI m}f,g
Lab IC 1234 : 1982 Al L} 452 14
AIR 1974 SC 2335 : (1975) 2 SCR 370 £
Lab IC 1442 3

2 )
,ﬁi&gz

1967 Serv LR 739 (SC) ' ' ,g

THAKKAR, . :— Validity o,
impugned order of dismissal is in msucég

2. The scope of the inquiry whethgf
impugned order of dismissal dated Juﬁg
1969 is null and void is restricted Wi
facets. Whether the principles of Nk
Justice were violated by the Rcspondzégtg
refusing to supply to the appellant (1} ¢
of the statements of the witnesses exa
at the stage of preliminary inguiry presed
the commencement of the inguiry m{g
copies of the documents suid to have §s
relied upon by the disciplinary authof;
order to establish the charges agsias
appellanrt who was holding the posk
Superintendent of Police, Bijnor, 34
Pradest. Such is the position having £
to the fact that this Court per Bhagwatigh
he then was) and Kailasam. J. as perfg"!fw
dated October 25, 1977 whilst granting g
lcave, hasso restricted the scope of the g5
in the following terms 1 — )

“Special leave granted limited only &

question whether there was any vio'&&'&'&%

o2u
P



m,ﬂ tiskle 311 of the Constitution in regard to
Bl kdocu'mnts and the statement of witnesses

ol
_- ed to in the affidavit of the petmoner
?i:gﬁ 34 12-2-1977.”

{ Asmany as8 charges, charges of serious
' : e, were levelled against the appellant
bwas at the material time holding the post
fuperinterdent of Police. The appellant
svexorierated of all the charges except and
secharges 1 and 2 and charge 8 partly The

Wnﬁﬂiﬁf&culars of the charges were set out in the -

mﬁk?' ,ment of allegations accompanying the
cgge-sheet dated April 3, 1962. The
ﬁ‘ﬁ‘*‘ llant challenged the impugned order of
.’ xssal from service in the High Courton a

r of grounds. The High Court repelled.
jhe contentions and dismissed the Writ
fion. It is not necessary to advert to these

Ybeen narrowed down to one central issue
s ‘whether there has been violation of
iples of natural justice by reason of :

3 failure to supply copies of the statements
sitnesses recorded ex parte at the pre-
iry stage; and

i¥auments on which reliance was'placed by
Department to establish the charges before )
quiry commenced.

THe following facts are not in dispute :

240 The appellant had requested for the
ply of the copies of all the statements
e by the witnesses at a pre-enquiry stage

) for copies of the documents on which
ce was placed in support of the charges
it hiled against him, as per his letter 'dated
§£141962 Annextre X1 of ‘the Writ Petition
" Liressed to the Chief Secretary.

, ) The request made by the appehant was
teims turned down by the Disciplinary
{B4thority as per his letter dated 25-7-62
mgexure X1X of the Writ Petition.

'g; ) The Disciplinary Authority granted

ission to the appellant to inspect the
'€ bies of the statements and documents in
ﬁ: “wstion, if he so desired:

) The request made by the appellant for
g accompanied by his Stenographer to
om he could dictate notes baged on his
pection was in terms turned down by the

Kashinath Dikshita y. Union of India

ntions inasmuch as the controversy has "

®4) the failure to supply copies of the '

S.C. 2119

Disciplinary Authority, though the appellant
was told that he himself could make such
notes as he desired on the basis of the
inspection made by him.

(5) The aforesaid copies of the statements
of the witnesses and the copies of the
documents have not been supplied to the
appellant till the conclusion of the
departmental proceedings.

(6) In all as many as 38 witnesscs were
examined in the course of the departmental
proceeding and as many as 112 documents
were produced to substantiate the 8 charges
levelled against the appellant.

Preliminary objection :

4. The learned counsel for the
respondents have raised a preliminary
objection. It has been contended that no
point was made before the High Court that
the enquiry was vitiated by reason of the
faiture to supply the statements made by the
witnesses at the pre-inquiry stage and the
failure to make available the copies of the
documents sought to be used against' the
appellant in order to establish the charges. it
is no doubt true that this point has not been
discussed in the judgment rendered by the
High Court. Even so the preliminary objection
must be overruled for two good reasons.
Firstly, as will be presently shown the
averment made on behalf of the petitioner
that the point was in fact argued before the
High Court has not been specifically

. controverted. And secondly, after taking into

account the respective affidavits, this Court
has granted spemal leave permitting. the
'appellant to raise this point (in fact the special -
leave is restricted only to this point).

What transpired at the stage of spec jal
leave :

5. Way back in 1977 a notice was issued
by this Court to the respondents to show *
cause as to why special leave to appeal should
not be granted to the appellant when the
matter came up before this Court for grant of
special leave. In response to the said notice,
the respondents have filed their ccunter-
affidavits. The relevant portions of the
affidavits extracted hereunder show that while .

the appellant has categoncally asserted that

the point was raised in the Court; the
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respondents have not been able to controvert
the said statement in the affidavit in reply
and deny the said allegation :

The appellant had stated in his affidavit dated .

27-10-1975 sworn- by the appellant as
under : —

“That the High Court has also omitted to
consider the contention urged on behalf of
the petitioner that there has been violation of
the principles of natural justice inasmuch as
‘the Board of Inquiry has placed reliance on
certain documents which had not been
disclosed to the petmoner durmg the course
of enquiry.”

In the counter-affidavit dated September, 1976
sworn by Shri Subodh Nath Jha, Deputy
Secretary to Government of Utiar Pradesh
the respondents have not been able to
specifically controvert the averments made

in the affidavit, as will be seen from the .

following passage : —

“That regarding the contents of paragraph
20, the deponent has to say that the Division
Bench of the High Court considered every
aspect of the matter and observed ‘A perusal
of the report of the Board of Enquiry revealed
that it has taken great pains to discuss the
entire prosecution and defence version and
given detailed reasons for arriving at the
conclusion, The Order of dismissal passed by
the Government of India is also a' well

considered order. We are satisfied that the,

petitioner was afforded a reasonable
opportunity to substantiate his case and got a
fair hearing. The contention, that there has
been a violation of Article 311 of the
Constitution, has as such to be rejected’.”

6. The appellant in his affidavit dated 8-
11-1976 sworn by the appellant has stated as
under : — S

“I was present i the Court at the time of
the hearing of the writ petition before the
Division Bench of the High Court and my
counsel, Shri Shanti Bhushan had argued that
there was denial of reasonable opportunity
to the petitioner as a result of denial of copies
of the documents and statements referred to
in the Memo of Charges.”

7. In the counter-affidavit dated 29-11-
1976 sworn by Shri Ravi Shankar, ‘UDC,
Appointment Section-3, U.P. Civil Secretariat,
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_on behalf of the petitioner and after due' -3

1tis thus abundantly clear; tnat tbe point was

Lucknow the respondents have not been able §:.
to specifically controvert the aforesaid §d
averment made in the affidavit, as would be 3y
seen from the followmg passage :~

4, the dcponcnl hdS to submlt as undnr -
X X X X X X
(e) That in rcply 1 this sub-paraitis staletf_ ¥

length the various pleas and arguments plaoed' "

consideration, ‘dismissed the Writ Petmm
filed by the petitionet.” ! ;

raised in the High Court, but the High Coust
Has failed to' deal with thé questnpn ,A;
discussed earlier, -apart from the positiod
which emerges from the affidavits, the fact) 3
remains that this Court has permitied the %
appellant to raise this point when the specist
leave was granted. (In fact this is the only ¥
point on which leave has been granted). k iz ¥
therefore futile to contend that the appetlaat %’”
is not entitled to urge this pointin supportof g2
his appeal. The prellmmary ob]ectlon must 15t
therefore fail.

Was there refusal to supply copies?

terms demanded copies of the documentw/¥
and statements in question the disciplinary;$¥
authority had turned down the request. O
December 3, 1963, the appellant had movet &
the Board for copies of documents ang iy
statements in question. In the application ¥l
made by the appellant, he has made the &
request in this behalf in the following
terms :—

“1. Thidt he has not so far been SJppLaf 32
with copies of the documents cited in evidence!
and of the statements made by persons ndmﬁie
as witnesses on the eight charges frames
against me by the first party vide annexures
and I to G.O. No. CR.70/11-A-1962, dam&&
4-1962 from Mukhya Sachlva, Uttar Pradesis

2. That to prepare himself for cra it
examination of the witnesses for rebuttal 'ﬁf
prosecution evidence and for adductior
evidence in my defence, the applicam has tg
make a careful and detailed study of the said™
documents and statements.




at it is only after such a careful study
uments and statements that the
ntshall be able to decide on the names
fitnesses to be examined in my defence
the nature of documentary evidence
duced in defence.

X X X

l:r That true copies of all the

ts cited in evidence on the eight
agamst the applicant be kindly
to him as early as possible.

hat in the case of each statement the
date and time of the recording of
nt and the name, designation and
of the officer recording statement
ly indicated. :

X - X X X

.

iThis application was unceremoniously
kd by the Board on December 20, 1963.*

N

jary to burden the records by quoting
fracts from the lefters addressed by the
nt and the reply sent to him.

for doubt that the dlsc1plmary authority
il to furnish to the appellant copies of
~ Pentsand copxes of statements. When a
fment servant is facing a disciplinary
Wings, he is entitled to be afforded a
fible opportunity to meet the charges
B him in an effective manner. And no
cing a departmental enquiry can
itely meet the charges unless the copies

139 of the SLP Paperbook

“refer” to your

8  evidence. *

> for them to accede to your request
jou have already been allowed by
iment an access to the relevant official
B for the purpose of preparing your
statement as provided under sub-rule
rule 5 of the All India .Services
line and Appeal) Rules, 1955.”
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elevant statements and documents to
against him are made available to

. appellant :—
apphcatlon

'D/ BI2, .dated December: 3; 1963 “allow you toinspect all the documents
-Ingleopies of documents and statement . mentioned in Annexure 11 to the charge-sheet

. ~.givenito you. While inspecting the documents,
-oard of Inqurry regrets that it is not

S. C. 2121

him. In the absence of such copies, how can
the concerned employee prepare his defense,
cross-examine the witnesses, and point out
the inconsistencies with a view to show that
the allegations are incredible? It is difficult to
comprohend why the disciplinary authority
assumed an mtransrgent posture and refused
to furnish the copies notwithstanding the
specific request made by the appellant in this
behalf. Perhaps the- disciplinary authority

- made it a prestige issue. If only the disciplinary

authority had asked itself the question : “What
is the harm in making availabie the material?”

and weighed the pros and cons, the

dlsc1plmary authority could not reasonably
have adopted such a rigid and adamant
attitude. On the one hand there was the risk
of the time and effort invested in the
departmental enquiry being wasted if the
Courts came to the conclusion that failure to
supply these materials would be tantamount
to denial of reasonable opportunity to the|
appellant to defend himself. On the other|
hand by making available the copies of the
documents and statements the disciplinary
authority was not running any risk. There
was nothing confidential or privileged in it. It
is not even the case of the respondent that
there was involved any consideration of
security of State or privilege. No doubt the
disciplinary authority gave an opportunity to
the appellant to inspect the documents-and
take notes as mentioned earlier. But even in
this connection the reasonable request of the
appellant to have the relevant portions of the
documents extracted with the help of his
stenographer was refused. He was told to
himself make such notes as he could. This is
evident from the following passage extracted
from communic’ation dated 25-7-1962 from
the ' disciplinary authority to the

“The Government has been pleased to

you are also allowed to take notes or even
prepare copies, if you so like, but you wiil not
be permitted to take a stenographer or any
other person to assist you. In case you want
copies of any specific documents, from out
of those inspected by you, the request will be
considered on merits in each case by the
Government. In case you want to inspect any
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document; other than those mentioned in
Annexure II, you may make a request
accordingly, briefly indicating its relevancy
to the charge against you, so that orders of
the Government could be obtained for the
same. XXX XX As pointed out above, if you
wish to have copies of any specific documents,
from those inspected by you, you should make
a request in writing accordingly, mentioning
their relevancy to the charge, so that orders
of Government could be obtained.

Government, however, maintains that you
are not entitled to ask for copies of documents
as a condition precedent to your inspection
of the same. I am further to add that in case
you do not inspect the documents on the
date fixed, you will do so at your own risk.”

10. Aud such a stance was adopted in
|relation to an inquiry whereat as many as 38
witnesses were examined, and 112 documents
running into hundreds of pages were produced
to substantiate the charges. In the facts and
circumstances of the case we find it impossible
to hold that the appellant was afforded
-|reasonable opportunity to meet the charges
levelled against him. Whether or not refusal
to supply copies of documents or statements
has resulted in prejudice to the employee
facing the departmental inquiry depends on

the facts of each case. We are not prepared.

to accede to the submission urged-on behalf
of the respondents that there was no prejudice
caused to the appellant, in the facts and
circumstances of this case. The appellant in
his affidavit page 309 of the SLP Paper book
has set out in a'tabular form running into
twelve pages as to how he has been prejudiced
in regard to his defence on account of the
non-supply of the copies of the documents.

e do not consider it necessary to burden
the record by reproducing the said statement.
The respondents have not been able to satisfy
us that no prejudice was occasioned to the
appellant.

11.  Be that as it may, even without going
into minute details it is evident that the
appellant was entitled to have an access to
the documents and statements throughout
the course of the inquiry. He would have
needed these documents and statements in
order to cross-examine the 38 witnesses who
were produced at the inquiry to establish the
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- Cross-examining the witnesseswho depy
-against-him. Again had, the cdpies, of

, investigation must be held to have caid

“servant facing a departmental inquiry. Frfed

charges against him. So also at the time g
arguments, he would have needed the cots oy )
of thg documents. So also he would b 5
needgyl the copies of the documents to *
him to effectively cross-examine the witn 4

with rcference to the contents of :’;
documents. It is obvious that he could
have done so if copies had not been ma
available to him. Taking an overall view
the matter we have no doubt in our mind 0
the appellant has been denied a reascna
opportunity of exonerating himself. We g8
not consider it necessary to quote extemivég& ‘
from the authorities cited on behalf of lﬁ

parties, beyond making passing referenc< £

some of the citations, for, whether o ;
there has been a denial to afford a re i
opportunity in the backdrop of this case
substantially depend upon the facis periainig-
to this matter. %

12.  The appellant relied on Tirlok \'3.%&
v. Union of India 1967 Serv LR 759 ISQE’;
support of the proposition that if a publl
servant facing an inquiry is not supplied cop
of documents, it would amount to denia
reasonable opportunity. It has been:(be

this case : Y

“Had he decided to do so, the docums
would have bo:n useful to the appeliass

documents been furnished to 'the appeian]
he might, .after perusing them, jwell robis
exercised his right under the rule and 2
for an oral inquiry to be held. Therefors;
our view the failure of the Inquiry Office
furnish to the appellant with copies of ¥
documents such as the FIR and statesd
recorded at Shidhipura house and uirtag

prejudice to the appellant in'makieg
defence at the inquiry.” IR s} ;
Reliance has also been placed on. St
Punjab v. Bhagat Ram (1975) 2 SCR!
(AIR 1974 SC 2335) and State of Uttar: Pra;
v. Mohd. Sharif (dead) through LRs. 1%
LabLJ 180 : (AIR 1982 SC937) in supporddt
the proposition that copies of statemenst
witnesses must be supplied to the Govens

been emphatically stated in State of T
v. Bhagat Ram by this Court as under i



it State contended that the respondent
Pl entitled to get copies of stutements.

% 2;0ning of the State was that the
e tonl Was given an opportunity to Cross:
iroe the witnesses and during the cross-
dration the respondent would have the
i yrtunity of confronting the witnesses with
P Jratements. It is contended that the
Y hesis was adequate 1O acquaint the
B EL dont with the gist of the evidence.

ufiske meaning of a reasonable opportunity
isaing cause against the action proposed
i 12k en is that the Government servant is
ied a reasonable opportunity to defend
If against the charges on which inquiry
¥y The Government servant should be
4 an opportunity to deny his guilt and
¥ish his innocence. He can do so when
e told what the charges against him are.
ean do 50 by cross-examining the witnesses
ihiced against him. The obj-ct of supplying

i?g-mems is that the Government servant

1

rite able to refer to the previous statements
sifhe witnesses proposed to be examined
fdmst the Government servant, Unless the
whements dre giver to the Government
R0t he'will not be able to have an effective
% seful cross-examination. © ©

is- unjust and: unfair to deny the
Eernment Servant copies ol statements of
wighesses examined during investigation and
,"- uced at the inquiry in support of the
:

Sl

yrges levelled against the Government
Bipant. A synopsis does not satisfy the
Esrements ot giving_the Uovernme nt
s¥SnTa reasonable opportunity of showing
e against ure_action sroposed to_be
taHen.

t

-

A48 In view of the pronouncements of
i Court it is impossible to take any other

gew. As discussed earlier the facts and
g._cumstances of this case also impgl us t0
conclusion that the appetlant has been
B ied reasonable opportunity to defend
+ 7 self. In the resull, we are of the opinion
;" the impugned order of dismissal rendered
% (he Jisciplinary authority is violative of
icle 311(2) of the Constitution of India
4. nuch as thé appellant has been denied
iﬁonubl’c opportunity of defending himself

231 is on that account pull and void. We
o Lordingly allow the appeal. The judgment

P. K. Naik v. Coal India Ltd.

S.C.2123

of the High court is set aside. The impugned
order of dismissal dated 10-11-1967 passed
against the appellant is quashed and set aside.
We further declare that the impugned order
of dismissal is a nullity and non-existent in
the eye of law and the appellant must be
treated as having continued m service till the
date of his superannuation on January 31,
1983% Taking into account the facts and
circumstanices of this case and the time which
has elapsed we are of the opinion that the
State Government should not be permitted
to hold a fresh inquiry against the appellant
on the charges in question. We therefore
direct the State Government not to do so.

14. Theappealisallowed accordingly with
costs throughout.
Appeal allowed.

AIR 19‘86 SUPREME COURT 2123

O. CHINNAPPA REDDY AND
. ! K. N. SINGH, 11

Wit Petn. No. 12591 of 1983, D/- 7-5-1986.

Bira Kishiore Naik, Petitioner v.Coal India
Ltd. and others, Respondents.

' Coal Mines (Nationalisation) Act (26 of
1973), Ss. 2(b), 3(2) and 14 — Coal Mines

{Taking Over of Manageraent) Act (15 of

1973), S. 3(2) and 3) —~ N_utio'nallsaﬁon of
coal mines — Private colliery not included in
Schedules — Coal mine not proved to be
exjstingon appointed day — Its managément
and ownership do not vest in Central Govt.
— Mandamus cannot be issued to Govt. to
work colliery — Workmen employed in such
colliery cannot get any relief. (Constituton
of India, Art. 32).

The Natundihi Pahariabera Colliery was
not a coal mine on the appointed day and
neither its management nor its ownership
ever vested in the Central Government. The
petitioner and other workmen are therefore
not entitled to the protection of sec. 14 of the
Nationalisation Act and no mandamus as
claimed by the petitioner directing the Central
Government to treat the petitioner and other
employees as employees of the Central

Government can be issued. The Central

1D/1D/E613/86/MV]
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1986 Supreme Court Cases ‘L & S) 383
{1986) 3 SCC 13
(BEFORE A.P. SEN AND B.C. Ray, I1)
RAM CHANDER Appellant ;
Versus

UNION OF INDIA AND OTHERS .. Respondents.

Civil Appeal No. 1621 of 19861,
decided on May 2. 1986

Labcur and Services — Raifway Servams (Discipline and Appeal} Rules,
, Appeal apinst punishment — Appellate
authority must afford opportunity of hearing and pass a reasoned order —
‘Consider” — Meaning of —. Held on facts, Railway Board’s order semmarily
dismissine employee’s appeal against his removad after a fong period of service
on 2 single charge of misconduct vitiated by norc-application of mind — Constitn-
tion of Iedia, Article 311(2) first proviso — Words and Phrases

The appellant preferred an appeal uncer Rule 18(ii) of the Railway
Scrvants «Discipline and Appeal) Rules, against order of removal passed against
him. Ti Railway Board rejected the appeal by the impugned crder stating
that the £ndings of the disciplinary authority =ere warranted by the evidence
on recoré and that the penalty of removal wzs merited.

Held :

The .mpugned order of the Railway Boz:é was just a mechanical repro-
duction o! the phraseology of Rule 22(2) of the Raitway Servants Rules without
any altemst on the pari of the Buard either to marshal the evidence on record
with a wew (o decide whether the findings arrived at_by the disciphnary
authority could be sustained or not. There 5 also no indication that the
Board appiied its mind as to whether the act of misconduct with which the
appeilant was charged together with the attendast circumstances and the past
record of ihe appellant were such that he shoidd have been visited with the
extreme peralty of removal from service for a sagle lapse in a span of 24 years
of service. Dismissal or removal from servics is a matter of grave concern
0 a civil servant who after such a long persod of service, may no: deserve
such a hassh punishment.  There being non-compliance with the requirements
of Rule 22i2), the impugned order passed by tze Board was iiable 10 be set
aside. (Para 5)

R.P. Bzait v. Union of India, (1986) 2 SCC 651, followed

The =:ght to make a Tepresentation on t¢ proposed penaity which was
10 be fouzd in Article 311(2) having been tecien away by the Forty-Second
Amendmer:. there is no provision of law undsr which a government servant
an ciaim this right. The only stage at whxh a government servant guts
“a reasonzble opportunity of showing cause agznst the action proposed (o be
taken in regard to him ie. an opportunity > exonerate himself from the
charge by showing that the evidence adduced z: the inguiiy is ool worthy
of credence or consideration or that the chargss proved against him are not
of such a character as to merit the extreme c~ezzlty of dismissal or removal
or reductien in 1ank and that any of the lesser punishments ough! to have

iFrom the Judgment and Order dated February 15, 1984 of the Decihi High
Court in L.P.A. No. 178 of 1983
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been sufficicnt in his case, is at the stage of hearing of a departmental appeal.
That being so, the App(llate Authority must pot only give a hearing to ihe
government servant concerned but also pass a reasoned order dealing with
the contentions raised by him in the appeal. Although in the absence of a
requirement in the statute or the rules, there is no duty cast on an appellate
wuthority to give icasons where the order is one of affirmance, Rule 22(2)
of the Railway Servants Rules in express terms requires the Railway Board
to record its findings on the three aspects stated therein. Similar are the
1equirements under Rule 27(2) of the Central Civil Services (Classification,
Control and Appeal) Rules, 1965. The word ‘consider’ has different shades
of meaning and must in Rule 22(2), in the context in which it appears, mean
an objective copsideration by the Railway Board after due application of
mind which implies the giving of reasons for its decision. Reasoned decisions
by tribunals, such as the Raiiway Board in the present case, will promote public
confidence in the administrative process. An objective consideration is possible
only if the delinquent servant is heard and given a chance to satisfy the authonty
regarding the final orders that may be passed on his appeal. Considerations
of fair plav and justice also require that such a personal hearing should be
given. (Paras 9, 14 and 25)

Union of India v. Tulsiram Patel, ¢1985) 3 SCC 398 : 1985 SCC (L&S) 672;
Secretary, Central Board of Excise & Customs .v. K.S. Ma.halmgam,
(1986) 3 SCC 35 and Satyavir Singh v. Union of Indla, (1985) 4 SCC 252:
1986 SCC (L&S) 1, relied c¢n

Som Datt Datta v. Union of India, (1969) 2 SCR 177: AIR 1969 SC 414
Tara Chand Khatii v. Municipal Corpn. of Delhi, (1977) 1 SCC 472:
1977 SCC (L&S) J51: (1977) 2 SCR 198: AIR 1977 SC 567; M.P.
Industries Ltd. v. Union of Indiz, (1966) 1 SCR 466 : AIR 1966 SC 671 ;
High Commissioner for India v. I.LM. Lall, (1947-48) 75 1A 225: AIR
1948 PC 121 ; Khcm Chand v. Union of India, 1958 SCR 1080 : AIR
1958 SC 300: (1959) 1 Lab LJ 167 and Swadeshi Cotton Milis v.
Union of India, (1981) 1 SCC 664 : (1981) 2 SCR 533 : AIR 1981 SC §18,
referred to

The Court directed the Raiiway Board to hear und dispose of the appeal
after affording a personal hearing to the appellant on merits by a reasoned
order in conformity with the requirements of Rule 22(2) of the Railway Servaats
(Discipline and Appcal) Rules, 1968, as expeditiously as possible, and in any
cvent, not later than four months. (Para 26)

R-M/7363/CLA

Advocates who appeared in this case:

M.K. Ramamurthi, Senior Advocate (M.A. Krishnamoorthy and Mrs Chandan,
Advocates, with him), for the Appellant;
O.P. Sharma, P.P. Singh and C.V. Subba Rao, Advocates, for the Respondenis.

The Judgment of the Court was delivered by

A.P. SeN, J.-—The central question in this appeal is. whether the
impugned order passed by the Railway Board dated March 11, 1972
dismissing the appeal preferr.,d by the appellant, was not in conformity
with the requirements of Rule 22(2) of the Railway Servants (Dis-
cipline and Appeal) Rules, 1968. At the hearing on February 13,
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1986, learned counsel for the Union of India took time to enable the
Railway Board to reconsider its decision as to ‘the quantum of punish-
ment. At the resumed hearing on March 13, 1986 we were informed
by the learned counsel that there was no question of the Railway Board
reconsidering its decision. Arguments were accordingly heard on the
question as to whether the impugned order of the Railway Board was
sustainable in Jaw. We heard the parties and allowed the appeal by
order dated March 13, 1986 directing the Railway Board to hear
and decide the appeal afresh on merits in accordance with law in
conformity with the requirements of Rule 22(2) of the Rules. We
now proceed to give reasons therefor.

2. The Facts. The appellant Ram Chander, Shunter, Grade B
at Lcco Shed Ghaziabad was inflicted the penalty of removal from
service under Rule 6(viii) of the Railway Servants (Discipline and
Appeal) Rules, 1968 by order of the General Manager, Northern
Railway dated August 24, 1671. The gravamen of the charge was
that the appellant was guilty of misconduct in that he had on October 1,
1969 at 7.30 p.m. assaulted his immediate superior Banarsi Das,
Assistant Loco Foremian whiic he was returning after performing his
duties. The immediate cause for the assault was that.the appellant
had on September 30, 1969 applied for medical leave for one day
ie. for October I, 1969. On that day, there was a shortage of
Shunters, he accordingly asked Banarsi Das to resume his duties but
Banarsi Das refused to cancel the leave already granted and therefore
the appellant nursed a grouse against him because he was already
deprived of the benefit of one days’ additional wages for Oclober 2,
1969 which was a national holiday. Apparently Banarsi Das lodged
a report with the police but no action was taken thereon. More than
a month later i.e. on November 17, 1969 Banarsi Das made a complaint
against the appellant to his superior officers and this gave rise to a
departmental proceeding. The Enquiry Officer fixed the date of enquirv
on May 11, 1970 at Ghaziabad. The enquiry could not be held on
that date due to some administrative reasons and was then fixed for
July 11, 1970. The appellant was duly informed of the date but
he did not appear at the enquiry. The Enquiry Officer accordingly
proceeded ex parte and examined witnesses. By his report dated
May 26, 1971, the Enquiry Ofticer found the charge proved. The
General Manager, Northern Railway agreed with the report of the
Enquiry Officer and came to tiwe provisional conclusion that the penalty
of removal from service should be inflicted and issued a show cause
notice dated May 26, 1971. 1n compliance the appeliant showed cause
but his explanation was not accepted by the General Manager who
by his order dated August 24, 1971 imposed on ihe appellant the
penalty of removal from service. The appellant preferred an appeal
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before the Railway Board under Rule 18(ii) of the Railway Servants
(Discipline and Appeal) Rules, 1968 but the Railway Board by the
impugned order dated March 11, 1972 dismissed the appeal. There-
after, the appellant moved the High Court by a petition under
Article 226 of the Constitution. A learned Single Judge by his order
dated August 16, 1983 dismissed the writ petition holding that since
the Railway Board agreed with the findings of the General Manager
there was no duty cast on the Railway Board to record reasons for
its decision. The appellant therefore preferred a letters patent appeal,
but a Division Bench by its order dated February 15, 1984 dismissed
the appeal in limine. :

3. Rule 22(2) of the Railway Servants Rules provided as follows :

22.(2) In the case of an appeal against an order imposing
any of the penalties specified in Rule 6 or enhancing any penalty
imposed under the said rule, the appellate authority shall consider-—

(a) whether the procedure laid down in these rules has been
complied with, and if not, whether such non-compliance
has resulted in the violation of any' provisions of the
Constitution of India or in the failure of justice ;

(b) whether the findings of the disciplin'ar'y authority are
warranted by tbe evidence on the record ; and

(c) whether the penalty or the enhanced penalty imposed
is adequate, inadequate or severe ;

and pass orders—

(i) confirming, enhancing, reducing or setting aside the
penalty ; or o

(i) remitting the case to the authority which imposed or
enhanced the penalty or to any other authority with

such directions as it may deem fit in the circumstances
of the case:

4. The duty to give reasons is an incident of the judicial process.

So, in R.P. Bhatt v. Union of Irdia', this Court, in somewhat similar

circumstances, interpreting Rale 27(2) of the Central Civil Services

(Classification, Control and Appeal) Rules, 1965 which provision is

in pari materia with Rule 22(2) of the Railway Servants (Discipline
and Appeal) Rules, 1968, observed : (SCC p. 654, para 4)

It is clear upon the terms of Rule 27(2) that the appellate

authority is required to consider (1) whether the procedure laid

down in the rules has been complied with ; and if not, whether

1. (1986) 2 SCC 651
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such non-compliance has resulted in violation ‘of any of te
provisions of the Constitution of India or in failure of justice:
(2) whether the findings of the disciplinary authority are warrantzZ
by the evidence on record ; and (3) whether the penalty impossZ
is adequate ; and thereafter pass orders confirming, enhancing eic
the penalty, or remit back the case to the authority which impos=?
the same.

[t was held that the word ‘consider’ in Rule 27(2) of the Rules imph=:
duc application of mind’. The court emphasized that the Appellz=
Authority discharging quasi-judicial functions in accordance Wwix
natural justice must give reasons for its decision. There was in th=
case, as here, no indication in the impugned order that the Director-
General, Border Road Organisation, New Delhi was satisfied as to te
afcresaid requirements. The Court observed that he had not recorded zr:
finding on the crucial question as to whether the findings of the d=-
ciplinafy authority were warranted by the evidence on record. In &e
present case, the impugned order of the Railway Board is in these term:

(1) In terms of Rule 22(2) of the Railway Servants (D=
cipline and Appeal) Rules, 1968, the Railway Board have carefuly
considered your appeal against the orders of the General Managzr,
Northern Railway, New Delhi imposing on you the penalty &
removal from service and have observed as under :

(a) by the evidence on record, the findings of the disciplinery
authority are warranted ; and

(b) the penalty of removal from service imposed on ya
is merited.

(2) The Railway Board have therefcre rejected the appat
preferred by you.

5. To say the least, this is just a mechanical reproduction of &e
phraseology of Rule 22(2) of the Railway Servants Rules withat
any attempt on the part of the Rallway Board either to marshal @z
evidence on record with a view to decide whether the findings. arfwd
at by the disciplinary authority could be sustained or not. There =
also no indication that the Railway Board applied its mind as to whether
the act of misconduct with which the appellant was charged togetier
with the attendant circumstances and the past record of the appellmt
were such that he should have been visited with the extreme penaty
of removal from service for a single lapse in a span of 24 years of
service. Dismissal or removal from service is a matter of grave conczm
to a civil servant who after such a long period of service, may zct
deserve such a harsh punishment. There being non-compliance wich
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the requirements of Rule 22(2) of the Railway Servants Rules, the
impugned order passed by the Railway Board is liable to be set aside.

6. It was not the requirement of Article 311(2) of the Constitu-
tion prior to the Constitution (Forty-Second Amendment) Act, 1976
or of the rules of natural justice, that in every case the appellate
authority should in its order state its reasons except where the appellate
authority disagreed with the findings of the disciplinary authority. In
State of Madras v. A.R. Srinivasan®, a Constitution Bench of this Court
while repelling the contention that the impugned order by the State
Government accepting the findings being in the nature of quasi-judicial
proceedings was bad as it did not give reasons for accepting the findings
of the Tribunal, observed as follows :

In" dealing with the question as to whether it is obligatory
on the State Government to give reasons in support of the order
imposing a penaity on the delinquent officer, we cannot overlook
the fact that the disciplinary proceedings against such a delinquent
officer begin with an enquiry conducted by an officer appointed
in that behalf. That enquiry is followed by report and the Public
Service Commission is consulted where necessary. Having regard
to the material which is thus made available to the State Govern-
ment and which is made available to the delinquent officer also,
it seems to us somewhat unreasonable to suggest that the State
Government must record its reasons why it accepts the findings
of the Tribunal. It is conceivable that if the State Government
does not accept the findings of the Tribunal which may be in
favour of the delinquent officer and proposes to impose a penalty
on the delinquent offiger, it should give reasons why it differs
from the conclusion of the Tribunal, though even in such a case,
it is not necessary .that the reasons should be detailed or elaborate.
But where the State Government agrees with the findings of the
Tribunal which are against the delinquent officer, we do not think
as a matter of law, it could be said that the State Government
cannot impose the penalty against the delinquent officer in
accordance with the findings of the Tribunal unless it gives
reasons to show why the said findings were accepted by it. The
proceedings are, no doubt, quasi-judicial ; but having regard to
the manper in which these enquiries are conducted, we do not
think an obligation can be imposed on the State Government to
record reasons in every case. ‘

7. Again, in Som Datt Datta v. Union of India®, a Constitution
Bench of this Court rejected the cortention that the order of the Chief

2. AIR 1966 SC 1827, 1831-32
3. (1969) 2 SCR 177 : AIR 1969 SC 414
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of the Army Staff cenfirming the proceedings of the General Court
Martial under Section 164 of the Army Act, 1950 and the order of
the Central Government dismissing the appeal of the delinquent officer
under Section 163 of the Act were illegal and ultra vires as they did

not give reasons in support of the orders, and summed up the legal
position in these words :

Apart from any requirement imposed by the statute or statutory
rule either expressly or by necessary implication, there is no legal
obligation that the statutory tribunal should give reasons for its
decision. There is also no general principle or any rule of natural
justice that a statutory tribunal should always and in every case
give reasons in support of its decision.

8. So also in Tara Chand Khatri v. Municipal Corpn. of Delhi*,
this Court observed that there was a vital difference between an crder
of reversal by the appellate authority and an order of affirmance and
the omission to give reasons for the decision may not by itself be a
sufficient ground for passing such order, relying on the test laid down
by Subba Rao, J. in M.P. Industries Ltd. v. Union of India® :

Ordinarily, the appellate or revisional authority shall give its
own teasons succinctly : but in a case of affirmance where the
original tribunal gives adequate reasons, the appellate tribunal may
dismiss the appeal or the revision, as the case may be, agreeing
with those reasons.

9. These authorities proceed upon the principle that in the absence
of a requirement in the statutc or the rules, there is no duty cast on
an appellate authority to give reasons where the order is one of affirmance.
Here, Rule 22(2) of the Railway Servants Rules in express terms
requires the Railway Board tc record its findings on the three aspects
stated therein. Similar are the requirements under Rule 27(2) of
the Central Civil Services (Classification, Control and Appeal) Rules,
1965. Rule 22(2) provides that in the case of an appeal against
an order imposing any of the penalties specified in Rule 6 or enhancing
any penalty imposed under the said rule, the appellate authority shall
‘consider’ as to the matters indicated therein. The word ‘consider’ has
different shades of meaning and must in Rule 22(2), in the context
in which it appears, mean an objective consideration by the Railway
Board after due application of mind which implies the giving of reasons
for its decision.

10. After the amendment of clause (2) of Article 311 of the

4. (1977) 2 SCR 198: (1977) 1 SCC 472: 1977 SCC (L&S) 151: AIR 1977
SC 567
5. (1966) 1 SCR 466: AIR 1966 SC 671
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Constitution by the Constitution (Forty-Second Amendment) Act, 1976
and the coasequential change brought about in Rule 10(5) of the
Railway Servants (Discipline and Appeal) Rules, 1968, substituted
by the Railway Servants (Discipline and Appeal) (Third Amendment)
Rules, 1978, it is no longer necessary to afford a second opportunity
to the delinquent servant to show cause against the punishment. The
Forty-Second Amendment has deleted from clause (2) of Article 311
the requirement of a reasonable opportunity of making representation
on the proposed penalty and, further, it has been expressly provided
inter alia in the first proviso to clause (2) that :

Provided that wheie it is proposed after such inquiry, to
impose upon him any such penalty, such penalty may be imposed
on the basis of the evidence adduced during such inquiry and it
shall pot be necessary to give such person any opportunity of
making representation on the penalty proposed.

11. After the amendment, the requirement of clause (2) will be
satisfied by holding an inquiry in which ‘the govemment servant
has been informed of the charges against him and given' a reasonable
opportunity of being heard. But the essential safeguard of showing
his innocence at the second stage ie. after the disciplinary authority
has come to a tentative conclusion of guilt upon a perusal of the
findings reached by the Inquiry Officer on the basis of the evidence
adduced, as also against the proposed punishment, has been removed
to the detriment of the delinquent officer. In view of the said amend-
ment of Article 311(2) of the Constitution, Rule 10(5) of the Railway
Servants Rules has been substituted to bring it in conformity: with
clause (2), of Article 311, as amended. Rule 10(5), as substituted,
provides as follows :

18(5) If the disciplinary authority, having regard to its
findings on all or any of the articles of charge and on the basis
of the evidence adduced during the inquiry, is of the opinion
that any of the pznalties specified in clauses (v) to (ix) of Rule 6
should be imposed on the railway servant, it shall make an order
imposing such penalty and it shall not be necessary to give the
railway servant any opportunity of making representation on the
penalty proposed to be imposed :

Provided that in every case where it is necessary to consult
the Commission, the reccrd of the inquiry shall be forwarded oy
the disciplinary authority to the Commission fer its advice and
'such advice shall be taken into consideration before making an
order imposing any such penalty on the raxlway cervam

12. We may here mention that-a oorrcspondmg change in the
_ Central Civjl Services (Classification, Control and Appeal) Rules, 1965
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has been brought by substituticg Rule 15(4) taking aWay the pro-
cedural safeguard of making = representation at the second stage
i.e. before imposing punishment on the basis of the evidence at the inquiry.

13. In Union of India v. Tulsiram Patel’, a five-Judge Bench by
a majority of 4 : 1 held that whee a departmental inquiry was wholly
dispensed with in the three sitwations under the second proviso to
Article 311(2), the oniy right to make a representation on the proposed
penalty which was to be found m clause (2) of Article 311 of the
Constitution prior to its amendrent having been taken away by the
Constitution (Forty-Second Amezdment) Act, 1976, there is no pro-
vision of law under which a government servant can claim this right.
This Court last week in the Secretary, Central Board of Excise and
Customs v. K.S. Muhalingam® after referring to the constitutional
changes brought about observed - (SCC p. 37, para 6)

After the amendment, the requirement of clause (2) will be
satisfied by holding an inquiry in which the government servant
has been informed of the cherges against him and given a reason-
able opportunity of being teard.

14. After the majority deciion in Tulsiram Patel case®, it can
no longer be disputed that the rght to make a representation on the
proposed penalty which was to bz found in clause (2) of Article 311
of the Constitution having beex taken away by the Forty-Second

Amendment, there is no provisioa of law under which a government
servant can claim this right.

15. It seems to be purely academic to refer to the vintage decisions
of the Privy Council in High Commissioner for India v. I.M. LalP and
that of this Court in Khem Chand v. Union of India® following it or the
plethora of decisions thereafter which have now become otiose after
the Forty-Second Amendment 7y which the words ‘a reasonable
opportunity of showing cause agemst the action proposed to be taken
in regard to him’ were deleted at the end of clause (2) of Article 311
and proviso to clause (2) substimted, with the object of doing away
with the second opportunity of making representation at the stage of
imposing penalty ie. at the conclision of the inquiry. Tt is however
Necessary to refer to these two decisions briefly with the object of
showing the prejudicial effect on such delinquent government servants,
More so, because the majority decision in - Tulsiram Pate! case® seeks
to justify the amendment effccted by the Forty-Second Amendment

6. (1985) 3 SCC 398 : 1985 SCC (1L4S) 672

- (1986) 3 SCC 35

- (1947-48) 75 A 225: AIR 1948 PC 121

1958 SCR 1080: AIR 1958 SC X0: (1959) 1 Lab LJ 167

o o
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of clause (2) of Article 311 by observing that “clause (2) of Article 311
as originally enacted and the legislative history of that clause wholly
rule out the giving of any opportunity” (SCC p. 455, para 65). We
have our own reservations about the correctness of this proposition
It is not quite accurate to suggest that the opportunity of showing cause
tefore a government servant was dismissed, removed or reduced in rank
was not contemplated by law nor justified by the legislative history.

16. In /.M. Lall case®, Lord Thankerton while interpreting the
words ‘a reasonable opportunity of showing cause against the action
proposed to be taken in regard to him’ in sub-section (3) of Section 240
of the Government of India Act, 1935 speaking for the Judicial Com-
mittee of the Privy Council, observed :

In the opinion of their Lordships, no action is proposed
within the meaning of the sub-section untii a definite conclusion
has been come i» on the charges, and the actual punishment to
follow is provisicnally determined on. Before that stage, the
charges are unproved and the suggested punishments are merely
hypothetical. (emphasis supplied)

That very distinguished Judge went on to say:

It is on that stage being reached that the statute gives the civil
servant the opportunity [er which sub-section (3) makes provisicn.

And then added :

Their Lordships would only add that they see no difficulty in
the statutory opportunity being reasonably afforded at more than
one stage. 1f the civil servant has been through an enquiry under
Rule 55, it would not be reasonable that he should ask for a
repetition of that stage, if duly carried out but that would not
exhaust his statutory right. and he would still be entitled to represent
against the punishment proposed as the result of the findings of
the inquiry. (emphasis supplied)

17. The phrase ‘a reasonable opportunity of showing cause against
the action proposed to be taken in regard to him’ appearing in sub-
section (3) of Section 240 of the Government of India Act. 1935
was reproduced in clause (2) of Article 311 of the Constitution as
originally enacted i.e. prior to its amendment by the Constitution
(Fifteenth Amendment) Act, 1963. It would appear that in the
original Article 311(2) as it stood before the Fifteenth Amendment,
the obligation to afford an opportunity at two stages, namely, at the
stage of inquiry into the charges and, again, at the stage of awarding
punishment, was not explicitly stated in the article itself. It merely
required that opportunity must -be given to show cause against the

T O T T
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‘action proposed’. As already stated, the obligation to offer such
opportumty at two stages was however deduced judicially by tpe Privy
Courcil in'I.M. Lall cases,

18. In Khem Chand case®, the court following the judgment of
the Privy Council in .M. Lall case® came to the same conclusion from
the word ‘reasonable’. The government servant must not only be given
di opperiunity but such opportunity must be a reasonable one. In
order thz: the Opportunity to show cause against the proposed action
may be regarded as a reasonable one, jt is quite necessary that {he
government servant should have the Opportunity, to say, if that be
his case, that he .has not been guilty of any misconduct to merit any
punishmext at all and also that the particular punishment proposed {o
be giver is much more drastic and .severe than he deserves. It
referred 1. the above passages from the judgment of the Privy Council
in IM. Lal] case®, and observed :

Further opportunity is to be given to the government servant

after the charges have been established against him and a particular
punishment is proposed to be meted out to him.

In short, the substance of the protection provided by Rules, like Rule 55
referred to above, was bodily lifted out of the rules and together with
an additional opportunity embodied in Section 240(3) of the Govern-
ment ‘of India Act, 1935 5o as to give. a statutory protection to the
governmient servants and had now been incorporated in Article 311(2)
S0 as to convert the protection into a constitutiona] safeguard. The
legal consequence therefore was that -

At the second stage, the delinquent government servant was
therefore entitled to contend—

(2) That the inquiry at which the findings were arrived at
was vitiated by a breach of the principles of natural
justice.

() That the findings were pot supported by the evidence

was not worthy of credence or that he was not guilty
of any misconduct to merit any punishment at all,

(¢} That the punishment proposed could not be properly

19. After Parliament frustrated the attempt of the government
to delete the constitutional safeguard as evolved by this Court ip Khem

Chand cqse following the principles laid down in the Privy Council
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decision in .M. Lall case® by deletion of the words ‘a reasonable
opportumty of showing cause against the action proposed to be taken
in regard to him’ by the Constitution (Fifteenth Amendment) Act,
1963, it seems somewhat strange that aftér more than a decade the
government of the day thought it fit to remove this valuable safeguard
by the Forty-Second Amendment. It is particularly important to notice
how closely Members of Parliament scrutinised the motivés of the
government while discussing the Fiiteenth Amendment Bill and it is
profitable to read the debates leading to the passing of the Fifteenth
Amendment. There could scarcely be a better example.of the principle
that the constituent powers to amend the Constitution, however per-
missible, must be used with scrupulous attention to their true purpose
and for reasons that are relevant and proper. A determined attempt
on the part of the government to unsettle the law as laid down by this
Court was successfully frustrated on that cccasion. Although the clause
as originally drafted in the Amendment Bill was deficient insofar as
it.conferred no express protection as regards the second stage i.¢. the
stage of punishment, but the Fifteenth Amendment Act as passed,
introduced the requirement of giving a reasonable opportunity on the
penalty proposed, after the conclusion of the inquiry into the charges
and after a penalty had been provisionally determined. After con-
siderable debate in Parliament, Shri Asoke Sen, Law Minister, intervened,
in deference to the concern expressed by members representing all sections
of the House over the Amendment Bill by which the govenment was
seeking to remove the opportunity at the second stage, and gave an
assurance that he would move an amendment, making it clear that the
second opportunity in regard to the punishment proposed would be
retained, but such opportumty shall be only on the basis of the evidence
adduced during the inquiry. The government accordingly moved the
following amendment : o

And where it is proposed, 2fter such inquiry, to impose on him
any such penalty, until he has been given a reasonable opportunity
of making representation on the penalty proposed, but only on the

~ basis of the evidence adduced during such inquiry.

20. We may recall the words of the Law Minister on that occasion
while intervening in the debate on the original draft :

Now, Sir, as I explaired, when the motion was first before
the House and. before it went to the Joint Committee it was never
the intention of the government to vary Rule 25 of the civil
service rules which provided for representation by the civil servant

" against the penalty proposed. The point taken was that in future
‘some irresponsible government might do away ‘with Rule 25
ignoring the assurance gwen to Parliament. 'Well, then, I told
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the representatives of the civil servants and other representatives
o the INTUC who-had come to see me to give me a draft which
would make it quite clear that the representation against the
p=nalty proposed would not include any right to insist on further
hearing and further evidence being given. They gave me that
craft which T have accepted with a slight modification.

I, therefore, dispel any idea, if there is any, that there has
been any deviation from the ideals of democracy and preserva-
tion of the vital rights not only of civil servants but of the citizens.
I nope we shall never deviate from that course because it is our

geat strength and it is through the processes of democracy that
we are functioning, not through the processes of fear or force.**

21. The Fifteenth Amendment, in- fact, clarified the legal position
under the existing law by requiring that opportunity must be given to
the delinquent government servant not only at the first stage to be
heard in respect of the charges but also at the second stage i.e. after
the disciplinary authority had come to a tentative conclusion of guilt
at the conclusion of the inquiry and had decided upon the punishment
proposed to be inflicted. It was a necessary and sufficient safeguard
against arbitrary and excessive executive action written into the
Consttution. Unfortunately, now the Forty-Second Amendment has
achieved what the Fifteenth Amendment could not. By the constitu-
tional amendment, the government, has taken away the essential
constitutional- safeouard

22. It is a fundamental rule of law that no decision must be
taken which will affect the rights of any person without first giving
him aa opportunity of putting forward his case. Both the Privy Council
as well as this Court have in a series of cases required strict adherence
to the rules of natural justice where a public authority or body has to
deal with rights. Unfortunately the first proviso to clause (2) of
Artici= 311 has eliminated the rule audi alteram partem at the second
stage ie. observance of the rules of natural justice and the requirement
of a reasonable opportunity of making representation on the proposed
action. The question still remains as to the stage when the delinquent
government servant would get the opportunity of showing cause against
the action taken against him. Where does he get an opportunity to
exonerate himself from the charge unless he is allowed to show that
the evidence adduced at the inquiry is not worthy of credence or
consiceration ?  Does he ever get a right to show that he has not been
guilty of any misconduct so as to deserve any punishment, or that
the charges proved against him are not of such a character as to

**Lok Sabha Debates, 3rd Series, Vol. XVIII, 1963, 4th Session, pp. 13152-54
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merit the extreme penalty of dismissal or even of removal or reduction-
in rank and that any of the lesser punishments ought to have been
sufficient in his case ? But we are bound by the majority decision in
Tulsiram Patel case®.

23. After the constitutional change brought about it seems that
the only stage at which now a civil servant can exercise this valuable right
is- by enforcing his remedy by way of a departmental appeal or revision, .
or by way of judicial review. In Tulsiram Patel case®, the majority
decision has pointed out that even after the Forty-Second Amendment,
the inquiry required by clause (2) of Article 311 would be the same
except that it would not be necessary to give to a civil servant an
opportunity to make representation with respect to the penalty proposed
to be imposed on him. In such a case, a civil servant who has been
dismissed, removed or reduced in rank by applying to his case one of
the clauses of the second proviso to Article 311(2) or the analogous
service rule has two remedies available to him. These remedies are :
(i) the appropriate departmental appeal provided for in the relevant
Service Rules, and (i) if still dissatisfied, invoking the court’s power
of judicial review. In Satyavir Singh v. Union of India®, there is
an attempt made to analyse the rationes decidendi of the majority
decision in Tulsiram Patel case® and the nature of the remedies left
to the civil servant at pp. 276-281 of the report. If that be so, in a
case governed by one of the clauses of the second proviso to
Article 311(2) or an analogous service rule, there is stjll all the more
reason that in cases not governed by the second proviso, a civil servant
" subjected to disciplinary punishment of dismissal, removal or reduction
in rank under clause (2) of Article 311 would have these remediss
left to him. Virtually this is tantamount to a post-decisional hearing.

24. There has been considerable fluctuation of judicial opinion
in England as to whether a right of appeal is really a substitute for the
insistence upon the requirement. of a fair hearing or the observance
of natural justice which implies ‘the duty to act judicially’. Natural
justice does not require that there should be a tight of appeal from
.any decision. This is an inevitable corollary of the fact that there
is no right of appeal against a statutory authority unless the statute
so provides. Professor HW.R. Wade in his Admmzstranve Law,
5th edn., at p. 487 observes :

" Whether a hearing glven on appeal is an acceptable substitute
for a hearing not given, or not properly given, before the initial
decision is in some cases an arguable question. In principle there
ought to be an observance of natural justice equally at beth

10. (1985) 4 SCC 252: 1986 SCC (L&S) 1
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stages. ... I[ natural justice is violated at the first stage, the
right of appeal is not so much a true right of appeal as a corrected
initial hearing : instead of fair trial followed by appeal, the pro-
cedure is reduced to unfair trial followed by fair trial.

After referring to Megarry, J.’s dictum in a trade union expulsion case
holding that, as a general rule, a failure of natural justice in the trial
body cannot be cured by a sufficiency of natural justice in the appellate
body, the learned author observes :

Nevertheless it is always possible that some statutory scheme
may imply that the ‘appeal’ is to be the only hearing necessary.

25. Professor de Smith at pp. 242-43 refers to the recent greater
readiness of the courts to find a breach of natural justice ‘cured’ by
a subsequent hearing before an appellate tribunal. In Swadeshi
Cotton Mills v. Union of India" although the majority held that the
expression ‘that immediate action is necessary’ in Section 18-AA( 1) (a)
of the Industrial Undertakings (Development and Regulation) Act,
1951, does not exclude zbsolutely, by necessary implication, the
application of the audi alteram partem rule, Chinnappa Reddy, J.
dissented with the view and expressed that the expression ‘immediate
action’ may in certain situations mean exclusion of the application of
the rules of natural justice and a post-decisional hearing provided by
the statute iself may be a sufficient substitute. It is not necessary for
Oui purposzs (0 ge into the vexed question whether a post-decisional
hearing is a substitute of the denial of a right of hearing at the initial
stage or the observance of the rules of natural justice since the majority
m Tulsiram Patel case® unequivocally lays down that the only stage at
which a government servant gets ‘a reasonable opportunity of showing
cause against the action proposed to be taken in regard to him’ i.e. an
Opportunity to exonerate himself from the charge by showing that the
evidence adduced at the inquiry is nct worthy of credence or considera-
ticn or that the charges proved against him are not of such a character
a 10 merit the extreme penalty of dismissal or removal or reduction
in rank and that any of the lesser punishments ought to have been
sufficient in his case, is at the stage of hearing of a departmental appeal.
Such being the legal position, it is of utmost importance after the Forty-
Second Amendment as interpreted by the majority in Tulsiram Pa‘el case®
that the Appellate Authority must not only give a hearing to the govern-
ment servant concerned but also pass a reasoned order dealing with
the contentions raised by him in the appeal. We wish to emphasize
that reasoned decisions by tribunals, such as the Rai way Board in
the present case, will promete public confidence in the administrative-
process.  An objective consideration is possible only if the délifiquent

I (1951) 2 SCR 533: (1981) 1 SCC 664 : AIR 1981 SC 818
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/ servant is heard and givea a chance to satisfy the authority regarding

‘the~final “orders that may be passed “on his appeal. Considerations of
fair pl y and ]ustlce a]so require t‘nat at such a personal hearing should
be given.” - T

26. In the result, thz appeal must succeed and is allowed. The
judgment and order of a karned Single Judge of the Delhi High Court
dated August 16, 1983 and that of the Division Bench dismissing the
letters patent appeal filed by the appeliant in limine by its order dated
February 15, 1984 are both set aside, so also the impugned order of
the Railway Board dated March 11, 1972. We direct the Railway
Board to hear and dispcse of the appeal after affording a personal
hearing to the appellant on merits by a reasoned order in conformity
with the requirements of Rule 22(2) of the Railway Servants (Dis-
cipline and Appeal) Rules, 1968, as expeditiously as possible, and
in any event, not later tian four months from today.
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to the writ petition). 1In this order it is' stated.that vide letter dated '
26-5-1988 the charge- sbeet was sent té the petitioner’s address, and he was
asked to give his explanatnon but he¢ did not, submit any explanatron
Thereafter the charge-sheet was publrshed in the Hindi Newspaper ‘Dainik
Jagran on17-9-1988 and the petmoner was asked to submit his reply
within 15 days but again he did not submit his. reply.

~ ‘.«»,‘gi . OV

6. Tle impugned order states that the enquiry report was sent|by the
Enquiry Officer by his letter dated 16-1-1989 which was received Ln the
woffice ol the Deputy Registrar on 21-1-1989. 1t is not clear whether this
‘enquiry was a regular enquiry or a preliminary enquiry. Even assuming 3
that it was a regular enquiry, it was necessary that the notice of the-enquiry ;
should have been sent to the petitioner. . Jmmy opinon, even if the accused
empluyec does not send his reply to the charge-sheet the Enquiry Officer is 3
‘ot absolved from his dut y 10_%nd @ notice to the accused informing him ¢
about the date] time and place of the enquiry. In paragraph 12 of the writ: ?
petition there is a clear averment that the petitioner was not informed;
'about any date of holding of the enquiry. In paragraph 13 itis stated 3 F
that without holding any enquiry, or providing any opportunity of bemg}
heard, the petitioner was dismissed. Cy

b e b
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5

7. 1t appears that the respondents were under a;misconception about
~ the law that if an accused employee does not repl’y to the charge-sheet
* then he need not be given opportunity of hearing in th¢ enquiry. Inmy
~ opinion, even if it is correct that the petitioner did not submit any reply

to the charge-sheet, n was incumbent on the anulry Oﬁnccr to have sent
L2 notice to the petmoner informing him about the dute, tilne and place of
| the enquiry, so that the petitioner could produce his witnesses, and cross

examine the witnesses againet him._ Since this was not done, the Rules ol

natural justice have been violated.
—

. 8. lInthis circumstances, the impugned order dated 15-9-1889
3 "‘(annexure 12 to the petition) is illegal and is herewith qudshcd However,
" it is open to the respondents to take fresh proceedings against the petiti-
. oner and after holding an enquiry, of which the petitioner is informed well
. in advance, and in which the petitioner is given full opportunity of presen-

ftmg his witnesses and cross-examining the witnesses agamst him, a fresh
{l order can, ‘be passed in accordance with law. ' i

3

‘ 9. ;The writ petmon is allowed and the impugned order dated 15 9-1939
f (annexure-lz to the writ petmon) is hercby quaa.hcd No order as to
costs.

o h [ 1 (Petition allosved.)

T

Ty
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6{2‘ 0T Anil Kufhar Singh v! Seate of UJPI ¢ G ai093(11)
LS EE TR | e ‘?’g.l‘,:i!: O I T 1S LA R R S
Syl e b s ‘ . ‘.iw‘!.,. e PR uv:!- 3y t’ FEEEYE T A

(d) ?gﬁyi{%ei%pisci'pljnary pro ceding’s‘e-P|Ls,hi}shmént-’—’-'ﬂxefé must 'be speel-

- LT i -8 BV IV B PRI I L PO T P YDl Ue
fic finding kaf)o'ut. the t’ru’tlli of allegations’ made ‘againct' deiingiént

officer before action taken against bim. 1984(2) SLR 446 and AIR 1966

coeben G,

(e) Services—Disciplinary proceedingsF—Puniishn:u t—Inquiry held ex parte
—Dismissal passed—Only ground stated tLat Petitiorer having not
filed explanation, he has accepted charges—Held, not tenable—In
ex part¢ proceedings there should be some material and clear finding
based on them. (Paras 19 to 21 and 25)

t . i
(f) Serviges— Constitution of llqdig,iA!rtiglt‘;il"'267~i8{(’:,opg—‘—l§ligh'Court has |

~ o’

jurisdiction to interfere where conclusion of the Govéiament on which

the impugned order of dismissal rests is ot supported by any evidence '
364ref.to. - .. i (Para22)

- wtall.. AIR 1964 SC.

Ay ¢ i

' : R - TR A AT
Sri D. P. Singh, Advocate, for Petitionfer. CSC for Opp. Party. .i:

" Héwble” 3 K:"Mathidr, ‘ 3.4 By~ this writ. pesitioni..chb petitioner has
challenged tha-o%deifr 'of di§missal passed against:hiin on 2841990y

A S »:_';‘ nlv L T piooT T S

. 2, THE petitidher WS Woikihg ad diver in the office 68 Land Acquisi-
tion Officer, Bahraich. He alleges that the conduct of respouderit no. 3
was not desirable and certain complaints were filed against him by the
petitionter,” A charge’stieet' dated: 10-4-90".was served-on the  petitioner
containing "eleven "charges.” ‘In’ somc of ‘thibse charges the petitioner had
cited himiSelf o witriess. *"The opposite parfy no: '3 Hiriself sthited’conduc-
iing‘”’ex{éu‘l'ﬁl‘?"E A leiter was sent by the petitioner on 26-4-90 saying that
he should not conduct the enquiry and that it should be conducted by
some other'officét: -~ Aécording-to the petitiongr he.wenit te.: opposite.-party
no. '3 with'd reply to the'churgé-sheet on» 26:4-90- but it wa€ not-accepted.

The petitioner théreuporiwsent: the':réplys byuPost to‘oppbsite partfno. 2

with copies to the District: Migistrate. and: the Ghiéf RevenubOfficer.
On 5-.‘)-199$1 the petitioner was served with an or?er fixed at his door
disinissing him. ' R

|
i

SC 1827 (1832) ref. to. (Paras'17 and 18) -
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o 1 '

i
.~ + 3. This 8rder has beén challengéd firétly on the ground that opposite
pti}ty no. 2 was the complainant and a ¢ itess himself and could not have

acted as an inquiry officer, which he did inspite of representation made
by the petitiorier, that the order has béén passed mala-fidely and arbitra-
fily in vidlation of Principles of nataral justice. No dociments were fur-
nished and no dral evidence was recorded. The impugned order is a non-
speaking’'brie passed without application of mind, The inquiry report was
fot served on thé petitiohet. " ' :

4. Parties having eichanged Affidavits, the petition was Heard at the
stage of admission finally and is being disposed of. - The impugned order
ru'n_s as follows ;—

o s gt fe, fa sk, & fakg # aidy feate
119-3-90 ¥ awwta fawrda srdardy STOW #Y Ay
ot safasr gac fag, e @9s = fets 10-4-90 =
T qu feat mar i R et 11-4-00 &1 sTedt
fear  swang adie qg st grar sfa gore @

AT @ A7 TR B Frd o) srforer FAI fog, N 1w
- FIUF W w1 @ma femr war a7 o feat® 25-4-90
- URTR G AT AT aF s s TR fag g wmws
- ° A9 97 &y S ag faar faqy o g fs v ot
AW &R § 1 fediE 95-4-90 av ot wfaer guR
fog T 9 ¥ wioy safea qaraeht anfe frdterer
% forr 2 o |

et afefefai § st gure firg, e ame & g
. AN B DE dor ke 2w g
HARe w gfafafr s gfra. gur fag %Y se i

T T s 28,11990 SR

TR

I Q ! 1 H . ‘. i\
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5. Tt may also be pointed out at the very outset. that _annexure Sisa
charge sheet served on the petitioner on 10-4-1990 by the opposrte party
no.3J. P. Gupta. 1n this charge no. 5 relates to the at?sence .of petiti-
oner on 8- 2;-]990 on which date he was required to come for goingto |
Lucknoyv but he did not and instead moved an. applrcatron whrch was not !
granted. In this the opposite party no. 3 has himself . cned as a witness.
Similarly in charge no. 7 relating to tools from the jeep havmg been stolen‘
by the petitioner and in charge no. 8 alleging that the petltloner was used
to drinking and misbehaving while being drunk, the opposite party no.3
has cited htmscli‘ as the witness without there being any other material
to support these charges. i

6. 'The main grounds on which the impugned order has been challen-
ged is ﬁrstly thzlr the petitioner was biased because the, petmoner had
complained agamst him and also because he himself “was a witness in at
least three of the charges. The second ground on which thi¢ ' petitioner has
challenged the order is. that no finding of misconduct was recorded by
opposxte party no. 3 and Jastly it is. alleged to be bad for reason that no
notice was given before awardmg the pum<hmem

7. Aperuaal of charge-sheet, copy of which is annexure-5 to the
petitioner’s affidavit, itself shows that it was served by opposite party no. 3
SriJ. P. Gupta qnd that in rcspeck of charges menponed .at nos. 5, 7 and
8, h? had mentioned that he hrmself was a witness for those facts. The
opposite party no. 3 wanted the reply to be glven to ‘him. He did not

appoint any other personI as: tnqmry officer. Ultrmately the order was
also passkd by him.

coe [ : . e 'I: Ll !
1 8. One of the grounds whrch vmate any such admrmstratwe action is
. bras In an inquiry if the person who conducts the mqmry is himselfa
witness, he is necessarily bihsed in favour oY hrs own testimony and can-

rot objectively conduct the inquiry. Hej bemg so |biased, the inquiry
conducted by him is not a fair _onc and is n‘ot. sustamabl; in law.

. 9. In the case of State of U. P. v. Mohd Nook (.T\IR 1958 SC 86) the
Deputy Superintendent of Police who conducted the,mqmry was also @

!
.
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witness in the inquiry. " Tnis was found to be a grievous violation of
1, Iy { ‘ . . 2 .

principles of ratural justice. As such the inquiry was found to be unacce-
ptable.’ ‘Ti?is casc has becn followed'in number of subsequent cascs.

10. On this ground alone the inquiry conducted against the petiti-
2. - 3 . o . .
oner stands vitiated and the consequent order liable to be quashed.

“+11. The petitioﬁe}; also appears to have made number of jcomplaints
against opposite p;rty n‘o. 3, the copies of which are . contained in Anne-
Xures 1, 2:andi3. " j |
e i ‘ ' i . l .

= '+ 12. In respect of first two complaints the opposite party has staied
that he did not have any knowledge of these. However, knowledge of |
complaint annexutre 3 has not been specifically denied. '

=13, This would be an additional fector showing bias of opposite
party no. 3 against the petitioner. ’

14, The order passed by opp. party no. 3 shows that the charges wicre
delivered to the petitionef on 11-4-1990 and he was given a fortnight’s
tife to fie a teply. Admittedly no reply was given till 284-1990 on
which dat'? this order was passed. :
Lt - . %, . . }

15. "According to the petitioner he had tendqre;p thls reply on 28-4-90
but it was not accepted. ' ‘

' 16, Bven if the reply was not received by opposite party no. 3, tue
_punishment could be inflicted upon the petitioner only when the opposite
party no. 3 was satisfied about the truth of the charges levelled ageinst
‘the petitioner. The inquiry to be conducted under Rule 55(1) of tke
Civil Services Classification (Control and Appeal) Rules requires ‘‘a suff-
cient record of evidence and statement of findings and the groutudsI thereto.”’
An enquiry is essential before dismissal under Art 311(2) of the Consti-
tution. [he proceeding o1 an inquiiy L322 stames, The first is come
ing to a conclusion on the evidence and the second is the action taken.
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“There is just onc continupus procceding though there are two
stages in it. The first is coming tp a concluysion on the
evidence as to whether the charges alleged against the Gover-
ameiit servant are established or not and the second is reached
only if it is found that they are so established. That stage

deals with the action to be taken against the Government
servant concerned.”’

In has been so held in the case of Bachhittar Singh v. State of Punjab [AIR
1963 SC 395 (at page 397)]

17. There must be a finding about the truth of the allegations made
against the delinquent officer necessarily before any action can be taken
against him. This view was also taken in the case of A. L. Kalra v. Pro-

- ject and Equipment Corp. of India Ltd [1984 (2) SLR 546].

18. IIn the case.of State of Madras v. A. R. Srinivasan, [AlR 1966 sC
]8"7 (at pagc 1832] it was held :(— X ;

i“‘It may be that in disciplinary proccedmgs taken against public
servants, the technicalities of crlmmal law cannot be invoked,
and the strict modc oy proof pres mbed by thc Ewdence Act
may not be applied with equal rigour; but even in disciplinary
proceedings, the charge framed against the public servant
must be held to bc proved before any punmhmcnt can be
imposed on him.® '

Under the aforeasaid disciplinary rules, a punishment ‘can be inflicted

only for good and sufficient reasons. Unless there is a specific finding

that the delinquent officer has been guilty of a specmc m|s¢ondua, 1o
'pumshmcx'xt can be awarded. ' . :
! ' ' ; S ’ ]

-19. In the present case, therc is no ﬁnumg at all in respect of' ahy of

the charges mentioned in the oharge-snect The only grourd mcnhoncd" :

is that the pemloner havmg not filed an explanatlon, he has’ acceptcd the "

chirges. This proposmon is not tenable. Ii, the delmqu§nt officer h!zs



i
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not filed a reply to charge sheet eyien“ then the ;lJrinciple that the punish-
-ment may be infi¢ted: pnly when the authority congerned is satisfied about
the truith‘ of the chagges would stand. 1n the present case, the charge itse|f
stated thatin;case the e;p'laqation‘{vas not given the prpcecﬁings would be
condoted excparte,|, i, N S T
' ' ' : 1. s

20.! The ex-parte proceedings are different from the regular procecd-
'dings only to the: extert that they can be rcondu’cted%ip }gbsence of delin-
quent officer, yet there ;should be some matcrial‘undfé.l_‘cat findings based
on them, . -

- h
21. ffhere is no material which was considered & no specific finding
recordcd.i‘ b

' 22, A Court can always see the basis for the finding in exercising its
jurisdictiox} under Article 226 of ;the Constitutjon against such arders, as
has been HKeld in the case of Union . of India V. H.C. Goel (AIR 1964 SC
364). Indcaling with writ petitions filed by public servants wgq have been
dismissed or otherwise dealt with 5o gs to attract _Ar;ic'lg 311(2), the High
:Court under Article 226 has jﬁrigc‘!iction_ to interfere where the conclusion
gf;t_he_,G‘ verment on which the impugned order of disfniﬁsal rests is not
supported by any evidence at all. B

1

23, This order is entirely based upon the default of the! petitioner in
filing his explanation, It does not rest on any evidence or material at alt
.x';or n there any specific finding that the petitioner had in fact been guilty
of any, of the mjsconducts allsgations of which were contained in the

qharg;shect served upon him.

. v 24, Evcn in an ex-parte inquiry the 'disciplinary authority is bound
?Mhﬂdmmme proceedings as contained in
the aforesaid rutes. AS quoted aboue, the disciplinary authority has to
_fecord his finding with rcasoens and also have been evidencean record
There being no enquiry held, finding recorded, ' much less any ground

JBiven, the order passed by disciplinary authority | is iA clear violation o7
the basic requirements of the aforesaid rules and the Constitution.
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. ! ! N .
5. Even in absence of the delinquent officer, the disciplinary-autho-
rity has to satisfy himself about the truth of the allegations:: 1t is only
when he is so satisfied, that he would be able to inflict ‘punishment,
Merely a default in filing the explanation cannot itself bea reason to be
- visited with punishment of dismissal. ' "
26. 1, therefore, find t}}at the order itself suffers from Zseric‘)ug_inﬁr-
mity, bcfini not " based ‘on’-any material at all and not containing any
specific ﬁhd‘ 8. In view of this the consequent orde%r ofﬁ '
any basis and is bad on that score, b
| ' , o C A
2’f. The last point raised on behalf of lthe petitioner was-that no
notice had been given to him before the award of Punishment. For this,
reliance has Beeli “placed by him upon the' case ‘of Union” of India v.

Mohd. R. Khan teported in Judgmeht Today 1990(4) SC 456, - -l

28. Before considering this case, it ‘may be pbihted!t:r"dt"ihat earlier

sub-Article (2) of Article 311 after it was amended in ‘19,63‘ provided thasg .

no person shall be dismissed or' removed ‘or reduced in rank except after

an inquiry and also after having been given a reasonablé‘dppénﬁnity‘df- '
after the inquiry. * This

waking fepresentation on the pendlty proposed

: st : | .
Provision jas pele}cd subsequent_}y. !
L L T |, [ B ] -

E ‘ Coh e

: P Ij, e, ‘ , , L v;:}l._"- ) P
29. In this case it was held, that where t%g?d_isﬁﬁplingg ftutho%ity% is
not the inquiripg officer,, thé  repprt submitted by I5!_1',i'rn‘fffua!s'tj.ofbe given to
the delinquent officer before ‘the punishment can, be {i'i;ﬂfétq{i,Lv
conducted by the dj;.cipliglapy:z?futhorigy:-its,glf.'. . This ;‘,deécljs'igion will n_ot,’i
therefore, help the |petitjoner in| the present case .whegclth;.disfciplingw
authority himself conducted the inquiry, . N [
! ' . o S B - . v N
30, Still another reason for. not being atllc;gq get support from this
case is the specific direction of the Supreme Co;urt: contai_'ncd in the j_udga
ment itself that this judgment shall have only Prospective application and

no punishmem already imposed shall be open to challenge on this ground,

|
poh
Y

ismissal lacks -

. fictel. ; He has aisg *
to be heard. This, however; wou,"ld not; apply where the inquiry had been|
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N31. However, in view of the fact that t
manifestly biased in this case and also because it has not complied with
the basic requirements !of conduct of an inquiry in not considering any
material and recording any findings

5, the consequent order of dismissal is
patently (illegal) and cannot be sustained, ‘ ‘

{

he disciplinary authority was

, 32. As a result, the writ petition _js allowed. The order passed
on 28/32-4-1990 .contained in Annexure 8 to the writ petition is hereby
quashed. The petitioner shail be entitled to be reinstated and get all the
wages due.|' . ; | ' :

booE R L . L

| ‘ "’ o t ‘ (Zetition allowed.)

[l
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ALLAHABAD HIGH COURT (LUCKNOW BENCH)
'i

Hon’ble Hari Nath Tithari, .-ABDUL AZ12 Versus COMMISSIONER
FAIZABAD DIVISION and other

Decided on \January 28, 1993,
i

)

5--Writ  Petition No. 257 of 1963 (M/9),

' : : . i
(a) Arms Adt, 1959, Section 11(3) —Suspension of Licence—Veriod for
which licemce $uspended, not indicated in the order—Order held to be
fltegal and quashed. ' (Para 4)
' 4
Sri Hasib Ullah Khan, Advocate, for Petitionct,

Hon’ble HMari Nath Tithari. J. - Notice of this petition dn behalf o{

Opposite-parties has been accepted by the lcarned Chief Standing Counsel.
Learned Standing Counsel agrees that as a  short question of law is invol:
ved the writ petition may be finally disposed of at this stage.



KUMARI MADHURI PATIL v. ADDL. COMMISSIONER ' 1349
will operate prospectively only but will be subject to orders of the Tribunal from
the date it makes a fresh award. The equities, if any, will be adjusted by the
Tribunal. Since those who may become entitled to stagnation allowance
hereafter will have to wait till the Tribunal makes its fresh award we do hope
that the Tribunal will abide by the time-limit.

34. Having regard to the extent of success and failure, we make no order as
to costs in all the aforesaid appeals.

1994 Supreme Court Cases (L&S) 1349
(BEFORE K. RAMASWAMY AND N. VENKATACHALA, J1)

KUMARI MADHURI PATIL AND ANOTHER . Appellants;‘
Versus A |
ADDL. COMMISSIONER, TRIBAL S :
DEVELOPMENT AND OTHERS .. Respondents.
Civil Appeal No. 5854 of 1994", decided on September 2, 1994
A. Universities — Admission — Medical college — Reservation — ST

certificate fraudulently obtained though by approaching proper authority having
jurisdiction and admission secured on that basis — Scrutiny Committee delaying in
giving its finding — Right of appeal provided thereafter compounding further
delay — Meanwhile the candidate completing her course of study and seeking
permission to appear in the final examination — In the peculiar facts and
circumstances, Principal of the college directed to allow her to appear in the
examination as a special case without making it a precedent — But her younger
sister who secured admission by approaching an authority having no jurisdiction
and on the basis of order issued by High Court in favour of her elder sister and is
in midway of her study, held, cannot be allowed to take advantage of ST status and
her further continuance must be determined as a general candidate — Constitution
of India, Arts. 226, 136, 366(25), 342 .

B. Constitution of India — Arts. 366(25) and 342 — Constitution (Scheduled
Tribes) Order, 1950 — Mahadeo Koli — ‘Kolis’ of Maharashtra — Held, belong to
‘other backward classes’ (OBD) and not to Mahadeo Koli category of ST

C. Constitution of India — Arts. 366(25) and 342 — Categories of persons
declared as SCs/STs under Constitution (SC/ST) Order, as amended by SCs/STs
Amendment Act, 1976 — Addition or alteration therein while issuing social status
certificate not permissible

D. Constitution of India — Arts. 366(25) and 342 — Constitution (SC/ST)
Order — Issuance of social status certificate — Evidence regarding affinlty to any
tribe or caste status of a person — Caste is determined on the basis of his/her
parents as caste is acquired by birth — Entries in school register showing his/her
father’s caste, particularly of pre-Constitution period, is of great evidentiary value
" — Anthropological and ethnological perspective relevant for determining caste of

the person ' . )

E. Constitution of India — Arts. 366(25) & 342, 341 and 226 & 136 —
Constitution (SC/ST) Order, 1950 — Social status certificate — Findings of
Verification Committee based on evidence — Court’s interference with — Not

+  From the Judgment and Order dated 17-8-1993 of the Bombay High Court in W.P. No. 1849 of
1993
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open unless findings vitiated by error of law or non-application of mind to relevant
facts or material — High Court under Art. 226 not a court of appeal to appreciate
evidence

F. Constitution of India — Arts. 366(25), 341, 342, 136 and 226 — Constitution
(SC/ST) Order, 1950 — Social status certificates — Procedure for issuance of and
early scrutiny and approval thereof laid down by Supreme Court

G. Constitution of India — Arts. 136, 226, 366(25), 341 and 342 — Equity and
promissory estoppel — Applicability — Not applicable where social status
certificate (showing a person belonging to SC/ST) obtained by a person
fraudulently to secure admission to educational institution (medical college in this
case) or employment — Administrative Law — Equity

The appellants § and M are two daughters of L who was a ‘Hindu Koli® by
caste, as shown in his school admission register of 1943 and his school and college
certificates. They were residing in Muland area of Bombay, Maharashtra. S applicd
through her father to the Tahsildar, Andheri Bombay on 30-11-1989 for issuance of
caste certificate as Mahadeo Koli. Prior to independence, the Maharashtra
Government had declared Mahadeo Koli to be criminal tribe. In 1942 Resolution in
Serial No. 15 in Schedule B of the Bombay resolution Mahadeo Koli tribe was
notified as a Scheduled Tribe. It was later amended as Serial No. 13. In the
Presidential Scheduled Castes/Scheduled Tribes Order, 1950, it was reiterated. A
slight modification was made in that behalf by the Presidential Notification dated
29-10-1956. In 1976 Amendment Act, there was no substantial change except
removing the area restriction. Thus Mahadeo Koli, a Scheduled Tribe continued to
be a Scheduled Tribe even after independence. The Presidential Notification, 1950
also recognised by public notification of their status as Scheduled Tribes. The Sub-
Divisional Officer, Bombay :Suburban District by his proceeding dated 22-6-1989
refused to issue caste certificate to S and informed her that she was not a Scheduled
Tribe “Mahadeo Koli”. She filed an appeal before the Additional Commissioner,
Konkan Division, Bombay. As she had applied for admission into the MBBS
course and the time for her admission was running out, she filed a writ petition in
the High Court to direct the Additional Commissioner to dispose of her appeal and
to further direct the Dean of the Medical College to permit her to appear for
interview and admit her in the college if she was found fit. She filed a copy of the
judgment in Subhash Ganpatrao Kabade v. State of Maharashtra, wherein ‘Koli’
was held to be "Mahadeo Koli’, before the Additional Commissioner and also in
the High Court. Because of the directions of the High Court she was admitted in the
MBBS course and she is continuing her studies. The Additional Commissioner
directed the Tahsildar to issue the certificate and accordingly issued to S the
certificate of Scheduled Tribe. S then applied to the Verification Committee for
confirmation of her status as Scheduled Tribe. M applied for the issuance of
Scheduled Tribe certificate before the Divisional Executive Magistrate, Greater
Bombay, enclosing the order passed by the High Court in Writ Petition in favour of
her sister, which was issued on 23-8-1990 declaring her status to be “Mahadeo
Koli” and then she got the admission into BDS in the year 1992. Thereafter, she
applied to the Verification.Committee for confirmation. The proceeding by the
Verification Committee was jointly conducted into the claims of the appellants,
initiated on 8-12-1989; the father of the appellants was called upon to furnish in the
prescribed form the detailed information - regarding his family background,
ancestry; and anthropology’ of “Mahadeo. Koli”, Scheduled Tribe, to verify the
veracity of his claim of status as ST. L submitted the particulars along with his
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school and college certificates, junior college certificate and school certificates of
the appellants, the certificates of his, sister _and?appellant,s'; maternal aunt, and
maternal uncle and a statement by Caste Associ_atibn. The Committee in their order
dated 26-6-1992 considered the entire evidence placed before them and after
hearing their counsel, found that the appellants* were ‘Koli" by caste which is
recognised as Other Backward Class, i.e., OBC in the State and that they are not
‘Mahadeo Koli’, the Scheduled Tribe and their claim for that social status was
accordingly declared untenable. The certificates issued by the respective Executive
Magistrates were cancelled and confiscated. Their appeal provided under the Rules
too was heard by the Additional Commissioner in Caste Appeal who by an
elaborate order dated 30-4-1993 found that the certificate issued in favour of
maternal uncle, was from a Magistrate, Greater Bombay, who had no jurisdiction
and the social status certificate was issued without proper scrutiny, the certificate
issued to maternal aunt by the Judicial Magistrate was on the basis of the school
leaving certificate, ration card etc. and that, therefore, it did not provide any
probative value to their status as Scheduled Tribe as the entries in school and
college certificates of the appellants were not conclusive. A Division Bench of the
High Court dismissed the appellants™ writ petition. Dismissing the appeal ‘

Held . _ . o _ ,
Despite the cultural advancement, the genetic traits pass on from generation to
generation and no one could escape or forget or get them over. The tribal customs
are peculiar to each tribe or tribal communities and are still being maintained and
preserved. Their cultural advancement to some extent may have modernised and
progressed but they would not be oblivious to or ignorant of their customary and
cultural past to establish their affinity to the membership of a particular tribe. The
Mahadeo Koli a Scheduled Tribe declared in the Presidential Notification 1950,
itself is a tribe and is not a sub-caste. It is a hill tribe, may be like ‘Koya’ in Andhra
Pradesh. Kolis, a backward class, are fishermen by caste and profes<ion and reside
mostly in Maharashtra coastal area. Kolis have different sub-castes. Mahadeo Kolis
reside in hill regions; agriculture, agricultural labour and gathering of minor forest
produce and sale thereof is their avocation. Therefore, the cancellation of the social
certificate issued by the Executive Magistrates concerned by the Scrutiny
Committee was legal. (Para 5)

Presidential declaration, subject to amendment by Parliament being
conclusive, no addition to it or declaration of castes/tribes or sub-castes/parts of or
groups of tribes or tribal communities is permissible. The entries in the school
register preceding the Constitution do furnish great probative value to the
declaration of the status of a caste. Hierarchical caste stratification of Hindu social
order has its reflection in all entries in the public records. What would, therefore,
depict the caste status of the people inclusive of the school or college records, as
the then census rules insisted upon. Undoubtedly, Hindu social order is based on
hierarchy and caste was one of the predominant factors during pre-Constitution
period. Caste is reflected in relevant entries in the public records or school or
college admission register at the relevant time and the certificates are issued on its
basis. The father of the appellants admittedly described himself in 1943 and
thercafter as a Hindu Koli. In other words his status was declared a Kolj by caste
and Hindu by religion. Kolis are admittedly OBCs. His feigned ignorance of the
ancestry is too hard to believe. The averment in the affidavit that the entries were
mistakenly made as Hindu Koli is an obvious afterthought. The anthropological
moorings and ethnological kinship affinity gets genetically ingrained in the blood
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and no one would shake off from past, in particular, when one is conscious of the
need of preserving its relevance to seek the status of Scheduled Tribe or Scheduled
Caste recognised by the Constitution for their upliftment in the society. The
ingrained tribal traits peculiar to each tribe and anthropological features all the
more become relevant when the social status is in acute controversy and needs a
decision. The correct projectives furnished in pro forma and the material would
lend credence and give an assurance to properly consider the claims of the social
status and the officer or authority concerned would get an opportunity to test the
claim for social status of particular caste or tribe or tribal community or group or
part of such caste, tribe or tribal community. It or he would reach a satisfactory
conclusion on the claimed social status. The father of the appellant has failed to
satisfy the crucial affinity test which is relevant and germane one. On the other
hand the entries in his school and college registers as Hindu Koli positively belies
the claim of his social status as Scheduled Tribe. Other documents furnished by the
candidates are those manipulated and fabricated with to knock of the seats in
educational institutions defrauding the true Scheduled Tribes to their detriment and
deprivation. As the school record of the candidate’s father shows his caste as
"Koli’, the caste certificates which have been issued to the appellants and their
relatives by the Executive Magistrate, Greater Bombay are without proper enquiry
and investigation, besides being without jurisdiction. Its reiteration in service
record would not carry any credibility or a ground to accept the caste as Scheduled
Tribe. The caste certificate issued by Samaj being self-serving and subject to
scrutiny, they cannot be held to be conclusive proof to determine the caste claim.
The finding recorded by the Committee is based on consideration of the entire
material together with sociological, anthropological and ethnological perspectives
which Mahadeo Kolis enjoy and of the OBC castes and sub-caste of the Kolis. The
Additional Commissioner as well, has minutely -gone into all the material details
and found that when a section of the society have started asserting themselves as
.tribes and try to earn the concession and facilities reserved for the Scheduled
Tribes, the tricks are common and that, therefore, must be judged on legal and
ethnological basis. Spurious tribes have become a threat to the genuine tribals and
the present case is a typical example of reservation of benefits given to the genuine
claimants have been snatched away by spurious tribes. (Paras 9, 10 and 11)

Marri Chandra Shekhar Rao v. Dean, Seth G.S. Medical College, (1990) 3 SCC 130 :
(1990) 14 ATC 671: Action Committee on issue of Caste Certificate to SCs and STs in
. the State of Maharashtra v. Union of India, (1994) & SCC 244, relied on ,

Subhash Ganpatrao Kabade v. State of Maharashtra, WP No. 438 of 1985, overruled
The admission wrongly gained or appointment wrongly obtained on the basis
of false social status certificate necessarily has the effect of depriving the genuine
- Scheduled Caste or Scheduled Tribe or OBC. candidates as enjoincd in the
Constitution of the benefits conferred on them by the Constitution. The genuine
candidates are also denied admission to educational institutions or appointments to
office or posts under a State for want of social status certificate. The ineligible or
spurious persons who falsely gained entry resort to dilatory tactics and create
hurdles in completion of the inquiries by the Scrutiny Committee. It is true that the
applications: for admission to educational institutions are generally made by a
parent, since on that date many a time the student may be a minor. It is the parent
or the guardian who may play fraud claiming false status certificate. It is, therefore,
necessary that the certificates issued are scrutinised at the earliest and with utmost
expedition-and promptitude. For that purpose, ‘it is necessary to streamline the

'
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procedure for the issuance of social status certificates, their scrutiny and their
approval. {The Supreme Court laid down-detailed procedure in para 13.] (Para 13)

High Court is not a court of appeal to appreciate the evidence. The Committee
which is empowered to evaluate the evidence placed before it when records a
finding of fact, it ought to prevail unless found vitiated by judicial review of any
High Court subject to limitations of interference with findings of fact. The
Committee when considers all the material facts and records a finding, though
another view, as a court of appeal may be possible, it is not a ground to reverse the
findings. The court has to see whether the Committee considered all the relevant
material placed before it or has not applied its mind to relevant facts which have
led the committee ultimately recorded the finding. Each case must be considered in
the backdrop of its own facts. Co , (Para 15)

Often the plea of equities or promissory estoppel would be put forth for
continuance and completion of further course of studies and usually would be
found favour with the courts. The courts have constitutional duty and
responsibility, in exercise of the. power of its judicial review, to see that
constitutional goals set down in the Preamble, the Fundamental Rights and the
Directive Principles of the Constitution, are achieved. A party that seeks equity,
must come with clean hands. He who comes to the court with false claim, cannot
plead equity nor the court would be justified to exercise equity jurisdiction in his
favour. There is no estoppcl as no promise of the social status is made by the State
- when a false plea was put forth for the social status recognised and deciared by the
Presidential Order under the Constitution as amended by the SC & ST Amendment
Act, 1976, which is later found to be false. Therefore, the plea of promissory
estoppel or equity have no application. When it is found to be a case of fraud
played by the person concerned, no sympathy and equitable considerations can
come to his rescue. Nor the plea of estoppel is germane to the beneficial
constitutional concessions and opportunities given to the genuine tribes or castes.
Courts would be circumspect and vary in considering such cases. (Para 16)

§ rightly made an application before the competent officer within whose
jurisdiction her father lives in Muland and when he refused to give the certificate,
she filed an appeal; approached the High Court and obtained direction and gained
admission. The Additional Commissioner was delaying it; he did not decide as
directed by the High Court, instead directed the Tahsildar to issue the certificate.
Thus she secured a false social status certificate and orders of the court were used
to gain admission. The judicial process is made use of to secure admission. She
continued her studies thereafter pending scrutiny of her status certificate. No doubt
there was a delay on the part of the Scrutiny Committee in the disposal of the
claims. Her parents have put her under a cloud as to her social status. A course of
conduct was adopted by her parents to gain admission on the claim which is now
found to be false. Parents’ misconduct visits the children also many a times.
" However, she has now completed the course of study except to appear for the final
"year as contended for her and nothing more is to be done in the situation for her to
complete her course of study. The Principal of the College is therefore directed to
permit her to sit for the final year examination, if she has completed the course of
study as represented herein but not with the social status as a Scheduled Tribe
which was claimed fraudulently and made her admission with the aid of the court’s
order and continue her studies. The delay in disposal facilitated her continuance in
study ol MBBS course. The delay in the process is inevitable but that factor should
neither be considered to be relevant nor be an aid to complete the course of study.
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But for the fact that she has completed the entire course except to appear for the
final examination, the Court would have directed to debar her from prosecuting the
studies and appearing in the examination. In this factual situation no useful purpose
would be served to debar her from appearing for the examination of final year
MBBS. Therefore, the cancellation of the social status as Mahadeo Koli
fraudulently obtained by S is upheld but she be allowed to appear for the final year

-~ examination of MBBS course. She will not, however be entitled in future for any

benefits on the basis of the fraudulent social status as Mahadeo Koli. However, this
direction should not be treated and used as a precedent in future cases to give any
similar directions since the same defeats constitutional goals. (Paras 17 and 18)

However, M did not approach the competent officer. She had wrongly gone to
an officer who had no jurisdiction and by showing the order issued by the High
Court im favour of her sister S, she secured the certificate and got the admission.
Though she is in midway of her study in BDS in the end of second year, she cannot
continue her studies with her social status as Mahadeo Koli, a Scheduled Tribe and
the concessions which she might have got on that account. If she was eligible for
obtaining admission as a general candidate she may continue her studies.
Therefore, the cancellation and confiscation of her and of § of social status as
Mahadeo Koli ordered by Scrutiny Committee and affirmed by the order of
Appellate Authority and that of the High Court in that behalf are upheld. (Para 19)

R-M/T/13479/CLA
Advocates who appeared in this case
S. Ganesh, Zaki Ahmed Khan and Ashok Kumar Gupta, Advocates, for the
Appellants; .
K. Madhava Reddy, Senior Advocate (A.S. Bhasme and Ms D. Bharathi Reddy,
Advocates, with him) for the Respondents.
The Judgment of the Court was delivered by
K. RAMASWAMY, J.— Leave granted.

2. The appellants are Suchita and Madhuri, daughters of Laxman Pandurang
Patil. Their grandfather was Panduranga Patil. Laxman Patil was admitted in the
school in the year 1943. In his school admission register and his school and
college certificates his caste was shown as ‘Hindu Koli’. Suchita had applied
through her father, Laxman Patil to the Tahsildar, Andheri on 30-11-1989 for
issuance of caste certificate as ‘Mahadeo Koli’ a-Schediled Tribe. The Sub-
Divisional Officer, Bombay Suburban District by his proceeding dated
22-6-1989 refused to issue caste certificate sought for by Ms Suchita and
informed her that she was not a Scheduled Tribe' ‘Mahadeo Koli’. She filed an
appeal before the Additional Commissioner,. Konkan Division, Bombay. As she
had applied for admission into the MBBS course and the time for her admission
was running out, she filed Writ Petition No. 3516 of 1990 in the High Court to
direct the Additional Commissioner to- dispose of her appeal and to further
direct to the Dean of D.Y.C. Naik Medical College to permit her to appear for
interview and admit her in the college if she was found fit. It is not in dispute
that she filed a copy of the judgment in Subhash Ganpatrao Kabade v. State of
Maharashtra', wherein ‘Koli’ was held to be ‘Mahadeo Koli’, before the
Additional Commissioner and also in the High Court. Because of the directions

1 WP No. 438 of [98S
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of the High Court she was admitted in the MBBS course and she is continuing
her studies. The Additional Commissioner directed the Tahsildar 1o issue the
certificate and accordingly issued to Miss Suchita-the certificate as Scheduled
Tribe. Miss Suchita applied to the Verification Committee for confirmation of
her status as Scheduled Tribe. Madhuri applied for the issuance of Scheduled
Tribe certificate before.the Divisional Executive Magistrate, Greater Bombay,
enclosing the order passed by the High Court in Writ Petition No. 3516 of 1990,
dated 4-12-1990, in favour of her sister Suchita, which was issued on 23-8-1990
declaring her status to-be ‘Mahadeo. Koli’ and then she got the admission into
BDS in the year 1992. Thereafter, she applied tothe Verification Committee for
confirmation. The proceeding by the. Verification Committee was jointly
conducted into the claims of the appellants, initiated on 8-12-1989, the father of
the appellants was called upon to-furnish in the prescribed form the detailed
information regarding his family background, ancestry; and anthropology of
‘Mahadeo Koli’, Scheduled. Tribe, to verify the veracity of his claim of status as
ST. : Ce : =

3. ‘Mahadeo Koli’- was declared to be a Scheduled Tribe by ‘Bombay
Province as early as 1933 and the President of India declared in 1950 under
Article 342, in consultation with the Government of Bombay (Maharashtra) and
as amended from time to time. Laxman submitted the particulars along with his
school and college certificates, junior college certificate and school certificates
of the appellants, the certificates of his sister and appellants’ maternal aunt,
Jyotsana Pandurang Patil dated 3-3-1978 and maternal uncle Balakrishna
Pandurang Naik dated 22-10-1954 and a statement by the Caste Association.
The Committee in their order dated 26-6-1992 considered the entire evidence
placed before them, the particulars furnished by their father in the pro forma on
their ancestry and other anthropological particulars and after hearing their
counsel, found that the appellants are ‘Koli’ by caste which is recognised as
Other Backward Class, i.e., OBC in the State and that they are not ‘Mahadeo
Koli’, the Scheduled Tribe and their claim for that social status was accordingly
declared untenable. The certificates issued by the respective Executive
Magistrates were cancelled and confiscated. Their appeal provided under the
Rules too was heard by the Additional Commissioner in Caste Appeal No. 11 of
1992 who by an elaborate order dated 30-4-1993 found that the certificate
issued in favour of Balakrishna Pandurang Naik, maternal uncle, was from a
Magistrate, Greater Bombay, who had no jurisdiction and was issued social
status certificate without proper scrutiny. The certificate issued to Jyotsana by
the Judicial Magistrate was on the basis of the school leaving certificate, ration
card etc. and that, therefore, it does not provide any probative value to their
status as Scheduled Tribe, the entries in school and college certificates of the
appellants.are not conclusive.

4. It is obvious that Judicial Magistrate has no jurisdiction to issue caste
certificate and it is a void certificate. The entries irr the school:certificate of the
father of the appellants, Laxman Patil, being pre-independence period, it bears
“great probative value” wherein he declared himself to be ‘Hindu Koli’ which
is now recognised as a backward class. The caste affirmation certificate issued
by the Samaj “Caste Association” consists of these very communities who seek
to get the status as Scheduled Tribes. It also does not, thercfore. bear any
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probative value. School certificates and college certificates in favour of the
appellants are the subject of enquiry, therefore, do not bear any value and
independently their status is to be considered.

S. The Committee as well as the Additional Commissioner relied upon a
report of expert committee which had gone into the sociology, anthropology and
ethnology of the Scheduled Tribes including ‘Mahadeo Koli’ which formed the
basis for the pro forma questionnaire prepared by the Government and as given
to and answered by the father of the appellants. On the basis of the information
furnished by the father of the appellants und the anthropological and
ethnological findings in that behalf, the Additional Commissioner, in our view
rightly, held that an argument of social mobility and modernisation often
alluringly put forth to obviate the need to pass the affinity test is only a
convenient plea to get over the crux of the yuestion. Despite the cultural
advancement, the genetic traits pass on from generation to generation aud no
one could escape or forget or get them over. The tribal customs are peculiar to
each tribe or tribal communities and are still being maintained and preserved.
Their cultural advancement to some extent may have modernised and
progressed but they would not be oblivious to or ignorant of their customary and
cultural past to establish their affinity to the membership of a particular tribe.
The Mahadeo Koli, a Scheduled Tribe declared in the Presidential Notification,
1950, itself is a tribe and is not a sub-caste. It is a hill tribe, may be like ‘Koya’
in Andhra Pradesh. Kolis, a backward class, are fishermen by caste and
profession and reside mostly-in-Maharashtra coastal area. Kolis have different
sub-castes. Mahadeo Kolis reside in hill regions, agriculture, agricultural labour
and gathering of minor forest produce and sale thereof is their avocation. There-
fore, the cancellation of the social certificate issued by the Executive
Magistrates concerned by the Scrutiny Committee was legal.

6. The appellants’ Writ Petition No. 1849 of 1993 was dismissed by the
Division Bench by its order dated 17-8-1993 with brief reasons. Shri Ganesh,
the learned counsel for the appellants contended that in the affidavit filed by the
appellant’s father before the Verification Committee he has explained the
circumstances in which he came to be described as Hindu Koli. Prior to 1950,
there was no necessity to describe sub-caste. For the first time in 1976 under the
Scheduled Castes Scheduled ‘Tribes (Amendment) Act, 1976, Mahadeo Koli
was introduced as a Scheduled Tribe in the State of Maharashtra. The
certificates issued to the maternal uncle Balakrishna Naik as Mahadeo Koli in
the year 1954 and entries in his service record and to maternal aunt, Jyotsana in
the year 1979 probabilise the omission to describe Laxman Patil as Mahadeo
Koli, though they, as a fact, belong to Scheduled Tribe. In the school registers
the appellants had enjoyed the status as Scheduled Tribe which provides
probative value. The Committee, the Additional Commissioner and the High
Court had not appreciated the evidence in proper perspective before declining to
confirm the social status of the appellants as Scheduled Tribes and the High
Court ought to have gone into these aspects as was done in Subhash Ganpatrao
Kabade case'. 1t is further contended that Suchita has completed her final year
course of study. Madhuri is in midway -and-that; therefore, justice demands that
their -education should not be-dislocated- with. the denial of the social status as
Scheduled Tribes. The sheet-anchor for the counsel’s argument is the judgment
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of the Division Bench of the. Bombay High Court in Subhash Ganpatrao
Kabade case'. We find no force in the contentions., :

7. From the counter-affidavit filed by the State which has not been disputed
by filing any rejoinder and as is borne out from the public natification issued by
the President in the year 1950 in exercise of the power under Article 342 read
with Article 366(25) of the Constitution that Mahadeo Koli is declared as a
Scheduled Tribe. Article 366(25) defines Scheduled Tribes, as meaning such
tribes or tribal communities or parts of or groups within such tribes or tribal
communities as are declared under Article 342 to be Scheduled Tribes for the
purposes of the Constitution. Article 342 gives power o the President to specify
the tribe with respect to any State or Union Territory, after consultation with the
Governor wherc it is a State, by public notification, specify the tribes or tribal
communities or parts of or groups within tribes or tribal communities which
shall, for the purposes of the Constitution, be deemed to be Scheduled Tribes in
relation to that State or Union Territory, as the case may be.

8. In Marri Chandra Shekhar Rao v. Dean, Seth G.S. Medical College?, this
Court declared that subject to the law made by Parliament under sub-section (2)
of Section 342, the tribes or tribal communities or parts of or groups within
tribes or tribal communities specified by the President by a public notification
shall be final for the purpose of the Constitution. They are the tribes in relation
to that State or Union Territory and that any tribe or tribes or tribal communities
or parts of or groups within such tribe or tribal communities, not specified
therein in relation to that State, shall not be Scheduled Tribes for the purpose of
the Constitution. The father of one Chandra Shekhar Rao who hailed from
Tenali in Guntur District of Andhra Pradesh is a Settibalija by caste which is
recognised as a backward class. His father obtained a certificate from the
Tahsildar, Tenali that he belonged to Scheduled Tribe and had got an
appointment in a public undertaking of Bombay. On the basis of social status
certificate obtained by his father and entries in service record of his father, he
applied for admission into medical college as Scheduled Tribe. When he was
not admitted, he filed the writ petition in this Court under Article 32 seeking a
declaration that Settibalija though was not declared to be Scheduled Tribe in
Maharashtra it was a Scheduled Tribe for the purpose of the Constitution and
that he was entitled to the admission into the medical college on the basis of his
social status as a Scheduled Tribe. This Court did not uphold the contention.
This Court held that the declaration by the President by a public notification in
relation to a State in consultation with the Governor of that State is conclusive
and court cannot give such a declaration. The same view was reiterated by
another Constitution Bench in Action Committee on issue of Caste Certificate to
SCs and STs in the State of Maharashtra v. Union of India’.

9. The Preamble to the Constitution promises to secure to every citizen
social and economic justice, equality of status and of opportunity assuring the
dignity of the individual. The Scheduled Tribes are inhabitants of intractable
terrain regions of the country kept away from the mainstream of national life
and with their traditional moorings and customary beliefs and practices, they are

2 (1990) 3 SCC 130 : (1990) 14 ATC 671
3 (1994) 5 SCC 244




A4 1358 SUPREME COURT CASES (LABOUR AND SERVICES) 1994 SCC (1.&S)
largely governed by their own customary code of conduct regulated from time
to time with their own rich cultural heritage, mode of worship and cultural
ethos. The Constitution guarantees to them, who are also Indian citizens,
equality before law and the equal protection of law, Though Articles 14 and
15(1) prohibit discrimination among citizens on certain grounds, Article 15(4)
empowers the State to make special provisions for advancement of Scheduled
Castes and Scheduled Tribes. Article 16(1) requires equality of opportunity to
all citizens in matters of appointments to an office or a post under the Union or a
State Government or public undertakings ctc. But Article 16(4) empowers the
State to make provision for reservation of appointments or posts in favour of
classes of citizens not adequately represented in the services under the State.
Article 46 enjoins the State by mandatory language employed therein, to
promote with special care the educational or economic interest of the Scheduled
Tribes and Scheduled Castes and to protect them from “social injustice” and “all
forms of exploitation”. Article S1-A(h) enjoins every citizen to develop
scientific temper, humanism and the spirit of inquiry and reform. Again Article ¢
S1-A(h) requires every citizen to strive towards excellence in all spheres of
individual and collective activity so that the nation constantly rises to higher
levels of endecavour and achievement. It is, therefore, a fundamental duty of
every citizen to develop scientific temper and humanism and spirit of inquiry to
reform himself in his onward thrust or strive to achieve excellence in all spheres
of individual and collective activity. Since the Scheduled Tribes are a nomadic ¢
class of citizens whose habitat being generally hilly regions or forests, results in
their staying away from the mainstream of the national life. Therefore, the State
is enjoined under our Constitution to provide facilities and opportunities for
development of their scientific temper, educational advancement and cconomic
improvement so that they may achieve excellence, cquality of status and live
with dignity. Reservation in admission to educational institutions and
employment are major State policies to accord to the tribes, social and economic
justice apart from other economic measures. Hence, the tribes, by rcason of
State’s policy of reservation, have been given the exclusive right to admission
into educational institutions or- exclusive right to employment to an office or
post.under the State: ete. to the carmarked quota. For availment of such
exclusive rights by citizens belonging to tribes, the President by a notification
specified the Scheduled Tribes or tribal communities or parts of or groups of
tribes or tribal communities so as to entitle them to avail of such exclusive
rights. The Union of India and the State Governments have prescribed the
procedure and have entrusted duty and responsibility to Revenue Officers of
gazetted cadre to issue social status certificate, after due verification. It is
common knowledge that endeavour of States to fulfil constitutional mandate of
upliftment of Scheduled Castes and Scheduled Tribes by providing for ¢
reservation of scats in educational institutions and for reservation of posts and
appointments, are sought to be denied to them by unscrupulous persons who
come forward to ‘obtain the benefit of such reservations posing themselves as
persons entitled to such status while.in fact disentitled to such status. The case in
hand is a clear instance of such pseudo-status. Kolis have been declared 1o be
OBC in the State of Maharashtra being fishermen, in that their avocation is h
fishing and they live mainly in the coastal region of Maharashtra, Mahadeo
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Kolis are hill tribes and it is'not-a sub-caste. Even prior to independence, the
Maharashtra Government declared Mahadeo Koli to be criminal tribe as early as
29-5-1933 in Serial No. 15 in List Il thereof. In 1942 Resolution in Serial No. 15
in Schedule B of the Bombay resolution Mahadeo Koli tribe was notified as a
Scheduled Tribe. It was later amended ‘as Serial:No. 13. I the Presidential
Scheduled Castes/Scheduled Tribes Order, -1950, it was reiterated. A slight
modification was made in-that behalf,by the Presidential Notification dated
29-10-1956. In the 1976 Amendment-Act, there is no substantial change except
removing the area restriction. Thus Mahadeo Koli. a Scheduled Tribe continued
to be a Scheduled Tribe even after independence. The Presidential Noiification,
1950 also does recognise by public notification of their status as Scheduled
Tribes. The assumption of the Division Bench of the Bombay High Court in
Subhash Ganpatrao Kabade case', that Mahadeo Koli was recognised for the
first time in 1976 under Amendment Act, 1976, as Scheduled Tribe is not
relatable to reality and an erroneous: assumption made without any attempt to
investigate the truth in -that "behalf:" Presidential declaration, subject to
amendment by Parliament being conclusive! no addition to it or declaration of
castes/tribes or sub- ca%tes/parts of or groups of trlbes or tribal communities is
permissible.

10. The entries in the school register preceding the Constitution do furnish
great probative value to the declaration of the status of a caste. Hierarchical
caste stratification of Hindu social order has its reflection in all entries in the
public records. What would, therefore, depict the caste status of the people
inclusive of the school or college records, as the then census rules insisted upon.
Undoubtedly, Hindu social order is based on hierarchy and caste was one of the
predominant factors during pre-Constitution period. Unfortunately instead of
dissipating its incursion it is being needlessly accentuated, perpetrated and
stratification is given legitimacy for selfish ends instead of being discouraged
and put an end to by all measures, including administrative and legislative. Be it
as it may, people are identified by their castes for one or the other is a reality.
Therefore, it is no wonder that caste is retlected in relevant entries in the public
records or school or college admission register at the relevant time and the
certificates are issued on its basis. The father of the appellants admittedly
described himself in 1943 and thereafter as a Hindu Koli. In other words his
status was declared a Koli by caste and Hindu by religion. Kolis are admittedly
OBCs. His feigned ignorance of the ancestry is too hard to believe. The
averment in the affidavit that the entries were mistakenly made as Hindu Koli js
an obvious afterthought. The anthropological moorings and ethnological kinship
affirmity (sic) gets genetically irigrained in the blood and no one would shake
off from past, in particular, when one is conscious of the need of preserving its
relcvance to seek the status of Scheduled Tribe or Scheduled Caste recognised
by the Constitution for their upliftment in the society. The ingrained tribal traits
peculiar to each tribe and anthropological features all the more become relevant
when the social status is in acute controversy and needs a decision. The correct
projectives furnished in pro forma and the material would lend credence and
give an assurance to properly consider the claims of the social status and the
officer or authority concerned would get an opportunity to test the claim for
social status of particular caste or tribe or tribal community or group or part of
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such caste, tribe or tribal community. It or he would reach a satisfactory
conclusion on the claimed social status. The father of the-appellant has failed to
satisfy the crucial affinity test which is relevant and germane one. On the other
hand the entries in his school and college registers as Hindu Koli positively
belies the claim of his social status as Scheduled Tribe.

11. Tt is seen that admittedly the appellants reside in Muland area. In the
first instance Suchita rightly approached the Tahsildar having jurisdiction over
the area concerned who refused to give her social status certificate as Mahadeo
Koli, she filed an appeal and the High Court directed the Deputy Commissioner
to dispose of the appeal who in turn without deciding the facts, directed the
Tahsildar to issue the certificate. In the meanwhile she had, by orders of the
court, got admission into the college and pursued her study. The Caste
Certificate Scrutiny Committee, consists of the Secretary as Chairman and two
members. and a Research Officer-cum-Director who have intimate knowledge
in the identification of the specified tribes, considered the entire material. The
Committee has stated and as is seen that the appellant’s father clearly accepted
that his caste is recorded in the college as well as secondary school and college
records as Hindu Koli only. This fact is strengthened by the candidate’s father’s
school record (document at Serial No. 1). In the new English School locality at
Thane, the name of the candidate’s father appeared in the admission register at
Serial No. 3733, and the caste clearly shown there was as H. Koli. This school
record. comparatively, is not only oldest but it being the record pertaining to
candidate’s father’s admission to school prior to independence, it carrics
greatest probative evidentiary value. The caste of the person, as stated earlier, is
determined on the basis of the caste of their parents, basically for the reasons
that the caste is acquired by birth. When the school record of the candidate’s
father shows his caste -as Koli, the documents which the candidates have
produced (documents quoted at Serial Nos. 3, 51t0 8, 11, 13 to 16) showing their
caste as Mahadeo Koli cannot be relied upon. All these documents furnished by
the candidates are those manipulated and fabricated with to knock of the seats in
educational institutions defrauding the true Scheduled Tribes to their detriment
and deprivation. As the school record of the candidate’s father shows his caste
as ‘Koli’, the caste certificates which have been issued to the appellants and
their relatives by the Executive Magistrate, Greater Bombay (documents at
Serial Nos. 9, 10, 12, 17 to 19) are without proper enquiry and investigation,
besides being without jurisdiction. Its reiteration in service record would not
carry any credibility or a ground to accept the caste as Scheduled Tribe. The
caste certificate issued by Samaj being self-serving and subject to scrutiny, they
cannot be held to be conclusive proof to determine the caste claim. The finding
recordrd by the Committee is based on consideration of the entire material
together with sociological, anthropological and ethnological perspectives which
Mahadeo Kolis enjoy and of the OBC castes and sub-caste of the Kolis. The
Additional Commissioner as well, has minutely gone into all the material details
and found that when a section of the society have started asserting themselves as
tribes and try to earn the concession and facilities reserved for the Scheduled
Tribes. the tricks are comimon and that, therefore, must be Judged on legal and
ethnological basis. Spurious tribes have become a threat to the genuine tribals
and the present case is a typical example of reservation of benefits given to the
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genuine claimants being snatched away by spurious tribes. On consideration of
the evidence, as stated-carlier, both the Committee and the appellate authority
found.as a fact that the appellants are not tribe. ‘Mahadeo Koli* entitled to the
constitutional benefits. In Subhash Ganpatrao Kabade case', the approach of
the Division Bench of the High Court appears to be legalistic in the traditional
mould totally oblivious of the anthropological and ethnological perspectives and
recorded their findings with, unwarranted strictures on the approach rightly
adopted by the Scrutiny Committee and .the Additional Commissioner to be
‘(funny)’  “obviously incorrect” and “queer . reasoning™. Admittedly the
petitioner therein, in days preceding the Constitution, described himself in the
service book as well as school leaving certificate as a Hindu Koli. The High
Court also found that they were backward class but proceeded on the erroneous
footing that Mahadeo Koli was introduced for the first time through 1976
Amendment Act and that, therefore, they were the genuine Scheduled Tribes
entitled to the benefits. In view of the above, we cannot help holding that the
reasoning of the High Court is wholly perverse and untenable.

12. We have seen that Scrutiny Committee proceedings although started on
8-12-1989 were prolonged till 26-6-1992. We do not have record to scan the
reasons for the delay. It would appear that the constitution of a Committee with
large number of members and Secretary as Chairman must have greatly
contributed for the delay in deciding the claims for the social status. A right of
appeal provided thereafter compounded further delay though the Additional
Commissioner on the facts of this case has disposed of the appeal very
expeditiously. However, all of them are.the contributory factors for the delay.

13. The admission wrongly gained or appointment wrongly obtained on the
basis of false social status certificate necessarily has the effect of depriving the
genuine Scheduled Castes or Scheduled Tribes or OBC candidates as enjoined
in the Constitution of the benefits conferred on them by the Constitution. The
genuine candidates are also denied admission to educational institutions or
appointments to office or posts under a State for want of social status certificate.
The ineligible or spurious persons who falsely .gained entry resort to dilatory
tactics and create hurdles in completion of the inquiries by the Scrutiny
Committee. It is true that the applications for admission to educational
institutions are generally made by a parent, since on that date many a time the
student may be a minor. It is the parent or the guardian who may play fraud
claiming false status certificate. It is, therefore, necessary that the certificates
issued are scrutinised at the earliest and with utmost expedition and
promptitude. For that purpose, it is necessary to streamline the procedure for the
issuance of social status certificates, their scrutiny and their approval, which
may be the following:

/. The application for grant of social status certificate shall be made to
the Revenue Sub-Divisional Officer and Deputy Collector or Deputy
Commissioner and the certificate shall be issued by such officer rather than
at the Officer, Taluk or Mandal level.

2. The parent, guardian or the candidate, as the case may be, shall file
an affidavit duly sworn and attested by a competent gazetted officer or non-
gazetted officer with particulars of castes and sub-castes, tribe, tribal
community, parts or groups of tribes or tribal communities, the place from
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which he originally hails from and other particulars as may be prescribed by
the Directorate concerned.

3. Application for verification of the caste certificate by the Scrutiny
Committee shall be filed at least six months in advance before seeking
admission into educational institution or an appointment to a post.

4. All the State’ Governments shall constitute a Commiittee of three
officers, namely, (I) an Additional or Joint Secretary or any officer high-er
in rank of the Director of the department concerned, (II) the Director,
Social Welfare/Tribal Welfare/Backward Class Welfare, as the case may
be. and (III) in the case of Scheduled Castes another officer who has
intimate knowledge in the verification and issuance of the social status
certificates. In the case of the Scheduled Tribes, the Research Officer who
has intimate knowledge in identitying the tribes, tribal communities, parts
of or groups of tribes or tribal communities.

5. Each Directorate should constitute a vigilance cell consisting of
Senior Deputy Superintendent of Police in over-all charge and such number
of Police Inspectors to investigate into the social status claims. The
Inspector would go to the local place of residence and original place from
which the candidate hails and usually resides or in case of migration to the
town or city, the place from which he originally hailed from. The vigilance
officer should personally verify and collect all the facts of the social status
claimed by the candidate or the parent or guardian, as the case may be. He
should also examine the school records, birth registration, if any. He should
also examine the parent, guardian or the candidate in relation to their caste
etc. or such other persons who have knowledge of the social status of the
candidate and then submit a report to the Directorate together with all
particulars as envisaged in the pro forma, in particular, of the Scheduled
Tribes relating to their peculiar anthropological and ethnological traits,
deity, rituals, customs, mode of marriage, death ceremonies, method of
burial of dead bodies etc. by the castes or tribes or tribal communities
concernedetc. - - - - - -

6. The Director concerned, on receipt of the report from the vigilance
officer if he found the claim for social status to be “not genuine” or
“doubtful” or spurious or falsely or wrongly claimed, the Director concerned
should 1ssue show-cause notice supplying a copy of the report of the
vigilance officer to  the candidate by a registered post with
acknowledgement due or through the head of the educational institution
concerned in which the candidate is studying or employed. The notice
should indicate that the representation or reply, if any, would be made
within two weeks from the date of the receipt of the notice and in no case
on request not more than 30 days from the date of the receipt of the notice.
In case. the candidate seeks for an opportunity of hearing and claims an
inquiry to be made in that' behalf, the Director on receipt of such
representation/reply shall convene the committee and the Joint/Additional
Secretary. as Chairperson who:shall give reasonable opportunity to the
candidate/parent/guardian to adduce all evidence in support of their claim.
A public notice by beat of drum or any other convenient mode may be
published in the village or locality and if any person or association opposes
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High Court, instead directed the. Tahsildar to-issue the certificate. Thus she
secured a false social status certificate and ordeﬁs of the court were used to gain
admission. The judicial process ‘is made use’ of to securc admission. She
continued her studies thereafter pending scrutiny of her status certificate. No
doubt there was a delay on the part of the Scrutiny Committec in the disposal of
the claims and we do not find any. record to scan the reasons for the delay.
Suffice to state that her parents have put her under a cloud as to her social
status. But as seen from the facts a course of conduct was adopted by her
parents to gain admission on the claim which is now found to be false. Parents’
misconduct visits the children also many a times. However, she has now
completed the course of study except to appear for the final year as contended
for her and nothing more is to be done in the situation for her to complete her
course of study. We direct the Principal to permit her to sit for the final year
examination, if she has completed the course of study as represented to us but
not with the social status as a Scheduled Tribe which was claimed fraudulently
and made her admission with the aid of the court’s order and continue her
studies. The delay in disposal facilitated her continuance in study of MBBS
course. | ' |

18. The delay in the process is inevvitabrle but that factor should neither be
considered to be relevant nor be an aid to complete the course of study. But for
the fact that she has completed the entire course except to appear for the final
examination, we would have directed to debar her from prosecuting the studies
and appearing in the examination. In this factual situation no useful purpose
would be served to debar her from appearing for the examination of final year
MBBS. Therefore, we uphold the cancellation of the social status as Mahadeo
Koli fraudulently obtained by Km Suchita Laxman Patil, but she be allowed to
appear for the final year examination of MBBS course. She will not, however be
entitled in future for any benefits on the basis of the fraudulent social status as
Mahadeo Koli. However, this direction should not be treated and used as a
precedent in future cases to give any similar directions since the same defeats
constitutional goals. '

19. In the case of Madhuri Laxman Patil, she did not appreach the
competent officer. She appears to have wrongly gone to an officer who had no
Jurisdiction, obviously she has shown the order issued by the High Court in
favour of her sister Suchita and secured the certificate and got the ‘admission.
Though she is in midway of her study in BDS in the end of second year, she
cannot continue her studies with her social status as Mahadeo Koli, a Scheduled
Tribe and the concessions which she might have got on that account. If she was
eligible for obtaining admission as a general candidate she may continue her
studies. Therefore, we uphold the cancellation and confiscation of her and of
Suchita of social status as Mahadeo Koli ordered by Scrutiny Committee and
affirmed by the order of Appellate Authority and that of the High Court in that
behalf. Subject to the above modifications, the appeal is dismissed but without
costs.
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cvidcncc in rebuttal, if any is required to be produced or desired to bl
produced by the tenant. ‘

21. The learned Counsel’for the pctitionci failed to show any mal..
fide on the part of the Court which passed the order,

22, In this view of the matter, the writ petition, is hereby dismissed
with costs,

(Petition disniissed.

ALLAHABAD H1GH COURT (LUCKNOW B¥NCH)

Hon’ble H. N Tilhari, J.-MANENDRA KUMAR JAIN Versus
PRESCRIBED AUTHORITY (RENT CONTROL)/MUNSIE SITAPUR
and others—Writ Petition No. 4681 of 1986, Decided on November 3, 1993
(2) Speaking orders--Judicial Authority while passing order involving ci\ils

consequences or having tendency to deprive party of opportunity of pro-i

ducing evidence- Expected to pass reasoned order after having applitdf

mind to the allegations made in the apijlication. (Paras 10 and ll;;?

H

1

(b) Technicalities—Are not to be alloned to create obstructions in (hrf
course of justice, . (Para 12)§

| : :

Sri Ratan K:;nt Sharma, Advocate, for Petitioners. Sri Hari Slmnkng

Sahai, Advocate, for Opp. Parties, i

Hon’ble ari Nath Tilhari, J.—By this petition, the petitioner hns'
challenged the order dated 24-5-1986, passed by Shri S, K. Tripathi, l’tr:f
cribed Authority (Rent Control), Munsif, Situpur, whereby the Prescribed
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o lesired io be ’I Authority has rejected the petitioner’s application ror'subslilmioh, namely,

’ application No. 48 Ga and 61 Ka and allowed the subdtiti ion of the

_ names of opposite purtics 3 and 4 in place of Smt., Jan%ura Devi (deceased.)

show any mala. & i ' '
-

PR PR

. i i

2\.\‘ ul?._rj_cfy[a‘gls of the case arc that onc Smt. J:}nllnma Devi ijad moved'
an application under Section 21(1 )(a), U. P, Urban Buildings (Rcgulation
of Letting, Rent & Eviction) Act (U, I' At No. XIIT of 1972) sereinafter
called as the Act. The application for release was pendiing and during the
pendeney of the application, Smt, Jamuna Devi, had died. On account of
death of Smt. Jamuna Devi, (he application for substitution had to pe
moved.  An application 48 Ka had been moved by onc Jayanti Prasad i,c.
opposite party No. 2 (o the writ petition climing himself to be the heir
of Smt, Jamuna Devion the basis of a will alleged to havs besn eccented by
Smt. Jamuna Devi in his favour, Tihe second application §, ¢! application
& 3%Ki had been moved by opposite parties 3 and 4 to thepresent writ
Petition who nsserted (hyt they were the heirs of Smt, .lnmuné Devi being
the sons of the brother of (he husband of St Jamuna Devi, as has
tlrcady peen mentioned in the pedigree, as mentioned in the application
and referred to in the judgment of (he Presceribed Authority.

hteby dismissed

itcen dismissed) ¥

. INCH)
)

v CAIN Versargg

i

i 3. Opposite partics 3 and 9 fur'ghcr claimed themselves o b entitled
k' 10the property left by Sy Jamuna Devi as well as 1o be subs tituted in
po-(unity of preJ5. placc of Smt. Jamung Devi on the basis of o registered will that opposite
'r having applied 3§ Pﬂrl._ic's k} and 4 alleged, to have been exceuted in their favour by Smt.
sras 10 and 119§} Jamuna Devi, The third application for substitution 61 Ka 1ad been
& moved by'the present petitioner Mahendra Kumar Jain whe had aleo
chaimed himself (o be entitled to succeed the property of Smt. Jamuna Devi

' on the basis of certain will which is alleged 10 have been exceuted by Smt,
¥ Jamuna Devi in his favour.

ar:.ctions in thef
(Para 12}

' 4. On 16-5-1986, the case was listed for proceeding and orders on

$ application of substitution and the Preceribhed

. . Farty No. 1 passed an order 1o the cffect 1}

"‘: pnc.““o’"" has % for <everal times but learncd Coynsel for 1}

- ipathi, P.rev: for time being granted. Sufficient time has
y the Prescri

r: Harl Shanke) |

Authority i, e. Oprosite
Wt case having been called out
1€ parties cvery rom. at pPrayes

alrcady been granted and that

g L

i
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the anplication for substitution is pending rince long but no evidence has

been roduced.  The opportynity of production {or-oral evidence is closed.

The application for substitution <hall be decided  on the basis of the afhi.

davit filed alonpwith the substitution application und fixed Muy 21, Tube

for orders

5. On 16-5-1986, the present petitioner made an application to the

eilect that when the case was called up for producing the evidence, he along- {

with witnesses was prerent, He also mentioned that the written evidence

is already on record. It was further mentioned therein that other objectorn §
(Apattikartagan) Smt. Jayanti Prasad and Chandra Bhal were not presert?
nor was any evidence available on their behall but the applicant i. e. they
present [etifioner wus present with his evidence for being produced. g
Applicant Mahendri Kinar has further asserted that on account of somej

confusion alongwith other absent objectors, the applicant i. e, present
petitioner's evidence had also been closed though the witnesses were pre
cent and if he is not wllowed to produce his evidence he will not be ablt

10 prove his right and will suffer irreparably. Therefore he prayed that tl::f

order dated 16-5-1986 may be modified to this extent that the applicant

Maliendra Kumar (present petitioner) be allowed to produce his evidena)

or ¢..amine his evidence alongwith his application. He had also attache
a medical certilicate dated 4th June, 1984 issued by Dr. S. Kumar to Se:
Mahendra Kumar Jain and mentioned in the application that delay i
producing that certificate may be condoned. 1t appears that on on
earlier date, the petitioner Mahendra Kumar Juin was required 1o producg
some medical certilicate which he could not produce in time and which b
was producing alongwith his application, so- prayed for condonation ¢
delay but the  Prescfibed Authority as mentioned in para 16 of the wif
petition rcjcc:lcd the appiication of the petitioner-applicam fur buitg

alfowed to produce his evider cc on 16-3-1986 by a very short order whig

has been quoted in paragraph 16 and which reads as under 1 —

“No sullicient ground., Rejected."”’

3

E

6. Thercafier by order dated 24-5-1986, the Prexcribed Authory
(Munsif, Sitapur), ordeted for substitution of the names of OpPO:l‘E
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‘partics 3 and 4 in place of Smt. Jamuna Devi in that case, under Scction 21

of the Act, and feccling apgriecved from this order dated 24-5-1986, the
petitioner filed the instant writ petition under Article 226 of tive Constitu-
tion of India. ' !

]
7. The Counter aflidavit as well as rc1om(lcr Afhdavn! have bccli
filed.

3. 1havehcard Sri Ratan Kant Sharma on behalf of the petitioner

and Shri Hari Shanker Sahai on behall of the opposite parties who had
really contested the matter,

9. —Shri Riatan Kant Sharma submitted that the pctitioner was depri-
ved of opportunity of producing the cvidence simply on account of confu-
sion caused due to absence of the partics, cxcept that of the petitioner and
the Court instead of closing the evidence of other partics closed the cvi-
dence of the petitioner witnesses and passed the order for substitution,
Shri Sharma submitted that on 16-5-1986 when order for closure of evi-
dence having been rassed the petitioner’s counsel made request that peti-
tioner be allowed 1 produce the evidence but when the orai request was
not accepted then a written application on that  very day was moved which
is Annexure No. 2 to the writ petition and the contents of wh ch has been
quoted carlier by me. -

10. The application i.c. application as per .1Hcg.mons has been
rejected by a Stercu-type order :

**No sufficicnt cause shown. Rejected.” '

XU The order as quoted in paragraph 16, which has not vcen denicd,
also shows that it has been passed without :\ppl\ing mind to .he contents
of the application which was rejected by the Preseribed Authority, The
Prescribed Authority has not said in its order that the allegation of the
petitioner in the application that he was present for oral evidence to be
produccd was wrong or incorrcct when it had passed the order of closure
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of evidence. Ihe Judicial Authority while passing order involving civil
conscquences or huving tendency to deprive a party of opportunity of pro-
ducing the evidence or rejecting the application' for permission to produce
evidence are expected 1o pass reatoned order after having applied mind 1o
the allegations made in the application, whether those allegations are
correct or not that has also gotto be considered. The order does net
tndicate that the allegations made in the application were denied by opy0-
site parties so those allepations have 1o be tuken Yo be correct as hias
been asserted by the applicant that applicant was present with his evidencc
but tor come confuion of the like alongwith other his evidence was al o
closed, and thereafter without giving any opportunity of producing aly
evidence to the petitioner which the petitioner wanted to produce the
Prescribed Authority had passed the order rejecting his application,

2. The Preseribed Authority should have considered one aspect tlat
il it would have modified that order and allowed 1o produce evidence o
16-5-1980 or on some other date before 21-5-86 heaven would not have
lallen instead the delay in disposal of the release application could huve
been avoided.  Itindicates a lack of sense of comprehension. Anyway,
tule  of techniculity of techanicalities are not to be allowed to creats
(il‘;éfr'u'cli';n»m in the course of justice, Considering this aspect of {.hcwr'!.lancr
when lind thast the allegation of paragraph 16 of the writ petition about
the naturc of the order and the order passed  on application dated 16-5-56
have not been controverted, 1 take that the order that was passed on 16-5-56
was only rejection of application in stereo type manner such order is liable
to be quashed to set aside thereof oniy the purpose is not going to be serv.d
until the order of substitution which has been passed without giving any
opportunity of producing the evidence is quashed.  As mentioned earlier,
~ as the order of substitution has been passed alter having deprived the peti-
tioner of proper opportunity of producing the evidence irrespective of the
fuct that he was present alongwith his evidence but for some confusion of
the Court arising from abrence of other partics or their.Counsel, Keeping
the trite principle of law that no party should sufler for making any fault
or confusion of the Court or its stafl, in view, 1hold that order contained
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Vol. 2] (UL P.S. B.T. C.,, KANPUR v. SARFARAZ HUSSAIN 733
. "[(1995) 2 UPLBEC 735]
C. A. RAHIM, J.

- Civil Misc. Writ Petition No. 14905 of 1990
decidgd on Depember 20, 1994 :

4

U. P. State Road Transport Corporation, Kanpur and another Petitioners

Versus

L

Sarfaraz Hussain and others Co | Respondents

(A) Scrvice—Domestic cnquiry—Evidence Act, 1872, Section [0I—

:- Burden of. proof to cstablish that enquiry was property conducted—Lics on

employer—Employee who was dismissed op.,basis.of'such enquiry—Cannot be

.+ expected to prove a negative fact. -

In the domestic enquiry it was the duty of the employer to prove the
charge against the delinquent. "It was also the - duty of the said employer
to establjsh before the Tribunal or labour Court that the enquiry was
properly held, particularly when there is allegation that the said enniuiry
was defective. In the instant case no evidence was acdduced bv the
employer after several adjournments were granted. The burden of proof
that there was no enquiry or a defective enquiry was never on a person
who denies it. Section 101 of the Evidence Act comes into play when
the burden of proof was on the employer that the delinquent was guilty in.
the domestic enquiry, the said employer is also liable to prove before the

- labour coutt that the domestic enquiry was properly held. Thcre can be

no burden on a person to prove the negative to establish that there was
no domestic enquiry. It does not rest on a person who denied the fact.
’ ' [Para 4]

(B) Service—Dismissal order—Appeal against—Also dismissed— Question
of merger of order of dismissal in appeal—Does not arise because no relief
was granted by appellate court. [Para 7]

Case-law.—(1993) 1 UPLBEC 532—Distinguished. , ...
COUNSEL.—Vijay Manohar Sahai, for petitioners, S.C., for respondents.

JUDGMENT -

C. A. Rahim, J.—Respondent No. 1 was appointed on 7-7-1959 as
driver in the "petitioners’ Company. On 21-2-1974 a charge-sheet was
submitted against him and an enquiry was started by one Sri D. R. Singh.
A petition was filed by respondent No. 1 for changing Inquiry Otficer but
no order was passed. The said enquiry was purported to have been
completed and the respondent No."1 was dismissed from service. An
appeal was preferred before the Assistant Regional Manager, which was
dismissed. Against that order another appeal was preferred to the General
Manager of U. P. Road Transport Corporation but no decision was arrived
atforlong. The Union therefore took up the matter to the Government
of U. P. and a reference’ was made to the Labour Court for a decision
whether the dismissal of the respondent No. 1 on 20-3-1977 was legal
and proper - ’

2. The allegation of the respondent No. 1 before the Labour Court
was that the said enquiry was not properly held. Since the examination
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in Annexure Nos. 1 and 3 are illegal and bad in’l

aw and suffer from error
B of law apparcaton the face of record as wel] as of ju

risdiction.

13, Thus having considered, | hereby allow the writ petition, by
i<ing a writ of certiorari, quashing the order dated 16-5;-]986 i. e ty
5. “hich the oral evidence of the parties had been closed ! .The! order passed
#¥: o1 application Annexure No. 2 and quoted in paragraph 16 is also quashed,
g Order dated 19-6-1986 passcd by the opposite party No. | and dated 24-5-86
,: %3 consequence of my above obscrvation is also being quashed, by a writ
. of certiorari, The application for substitution shall be considered afresh
1d, as such, a further direction s being issued to the Prescribed Autho-
-.! fity i, e, opposite party No. | 1o consider and dispose of all the substitu-

& tion applications simultancouﬂy after having recorded the oral evidence of

% e partics who have moved an application for substitution. Let the part;es

f' appear before the Prescribed Authority (Munsif Sitapur) on 10th Decem-
ber, 1993 for attendance and on that date, the Munsif Sitapur-shall iix
¥ some date for production of evidence by the applicant as wcll as oppo:. ic
- Parties 30 5. The Munsif shall issue a notjce of the date to opposite
: parties 3 to 5 if they are not present before him on 10th December, 1993

{i % nonc has Put in appcarance on their behalf in thig Court. Thus the writ

petition is allowed with costs,
e }
14, 1tis expected, with the active cooperntion of the partics, t: ¢

R Prescribed Authority shall disposc of application for substitution within a
' eriod of not more than six months, ' ‘

i . . (Petition allowed.)

i
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_that even if no enquiry was held by the employer or if the enquiry was
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in-chief two witnesses, who alleged to have been deposed during the
enquiry was done in the absence of the respondent No. 1 and that the
Inquiring Officer wrongly found that the allegation was true and
consequently he was dismissed.

3. Labour Court initiated proceeding ahd framed an issue whether
the order of dismissal dated 20-3-1977 was proper and according to law if

" not what relief the petitioner (respondent No. 1 before re) was entitled.

Before the Labour Court the respondent No. 1 adduced his evidence but
the Transport Corporation obtained 20-25 adjournments but did not
prcduce any evidence. The Labour Court, therefore, found that the said
order of dismissal was illegal. He also found that as during the pendency
of the eppeal before the General Manager of the Corporation he was
r<instated, the same should continue and he should be paid all arrears,
szlary and with all benefits expeditiously. Against that order of the Labour |
Court this writ petition has been filed alleging that the said order was
illegal and bad in law. : |

4. Learned counsel for the petitioner has submitted that the domestic
erquiry was properly held. The allegation of the respondent No. 1 before
the Labour Court that it was not properly held or that it was a defective
enquiry should have been established by him as burden of proof lies on
him. The Labour Court held that it was on the Corporation to establish
that the domestic enquiry wa$ properly held. In case .of M/s. Fire Stones
Tyre and Rubber Company reported in AIR 1973 SC page 1227 it was held

found to be defective the Tribunal in order to satisfy itself about the
legality and validity of the order has to give an opportunity to the employer
and employee to adduce evidence before it. in case of Co-operative
Engineering Limited, AIR 1975 SC 900 it was held that when the matter is
in controversy between the psarties that question must be decided as a
preliminary issue it will be for the management to decide whether it will
adduce any evidence before the Labour Court, If it chooses not to adduce
ary evidence it will not be thereafter permissible in.any proceeding to rajse
the issue. In view of these decisions contention of the learned counsel for
the petitioner this respect does not seem to be. correct,  In the domestic
enquiry it was ‘the duty of the employer to prove the charge against the
delinquent. It was also the duty of the said employer to establish before
the .Tribunal or Labour Court that the enquiry was properly held,
particularly when there is allegation that the said enquiry was defective,
In the instant case no evidence was adduced by the employer after several
adjournments were granted. The burden of proof that there was no
enquiry or a defective enquiry was never on a person who denies it.
Section 101 of the Evidence Act comes into play when the burden of proof
was on the employer that the. delinquent was guilty in the domestic
enquiry, the said employer is also liable to'prove before the labour court
that the demestic enquiry was properly held: There can be no burden on
a person to prove the negative to establish that there was no domestic
enquiry. It does not rest on a person who denied the fact. | do not find
any illegality in the order and the contention of the learned counsel for the
petitioners fails. ' S

5. Learned:-counsel for the petitioners has submitted that the order of
dismicsal dated 20-3-1977 stood merged in the order of the appellate
court. It has been submitted that by an order of the appellate coun
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respondent No, 1 was allowed to. join and it tantamounts that the .
~dismissal order was. substituted by the said order and hence due to merger -
the Labour Court has no jurisdiction .to entertain the reference and the
same is bad in law. In this connection learned counsel for the petitioners
has referred the case of M/s. Sahkari Ganna Vikas Samiti Limited reported
in (1993) 1 U. P. Local Bodies and Educational Cases page 532. In that
case respondent- No. 4 was dismissed but the appeal preferred by the
workmen was zllowed and the appellate authority administered warning to .

- the respondent No. 2 and directed this reinstatement against the post to

be fallen vacant in future. It was also ordered that the respondent No. 4

would not be entitled to any salary for the period he remained out of
employment.

6. Learned Counsel for the respondent No. 1 has submitted that in
the instant case doctrine of merger is not applicable as no relief was given

to the petitioner on adjudication of the appeal filed by the respondent
No. 1. ‘

7. 1 agree with the learned advocate for the respondent No. 1 as the
instant case stands on a different footing. Here the order of termination
was challenged in appeal and it was dismissed. The respondent No. 1
then preferred another appeal to the General Manager which was not
disposed of for long 12 years and without deciding the said appeal an -
order was passed allowing the respondent No. 1 to joint the service. As
the appeal was not disposed of by the General Manager it was not held
that termination was illegal. 1here was also finding that he would not be
entitted to any salary for the period he remained out of employmerit.
There is no averments in the writ petition on this point. It was also not
taken before the labour court that the reference was bad due to the -
merger. Considering all these aspects | find no merit in the submission of:
the learned advocate and it fails. ‘ '

8. The writ petition s, therefore, dismissed with costs of Rs. 5,000
to be paid to the respondent No. 1. The respondent No. 1 is entitled to"
all the arrears, salary and benefits which he would have been entitled had
he been in service since 20-3-1977. Any amount paid in the meantime
shall be adjusted.

. Petition dismissed,

[(1995) 2 UPLBEC 737]
B. ,P‘ JEEVAN REDDY AND MRS. SUJATA V. MANOHAR, JJ.
Civil Appeal No. 8918 of 1994, decided on December 7, 1994

Appeﬁlant
Versus

Vijai ‘Kumar"I“ripathi and another Respondents
Service—Penalty of Censure—U. P. Civil Services (Classification

Control and Appeal) Rules, 1930, Rules 55-B (a) and 49—Imposition of
penalty of censure under Rule 49—Without giving opportunity of hearing to

employee concerncd—Violative of principles of National J ustice—Rule 55-B(a)

- £
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R [(1998) 3 UPLBEC 1980]
R.R.K. TRIVEDI AND R.K. MAHAJAN, JJ.
Civil Misc. Writ Petition No. 33053 of 1995, decided on March 4, 19¢

Asho’ Kumar Gaur Pe

Vs.

Uttar Pradesh Financial Corporation and others Respondents

Service—Dismissal from service—On ground that appointment was
cbtained by forged certificate showing appointee to be a Scheduled Caste—
Wirit Petition challenging dismissal—High Court suggested petitioner-appointee
to file application before appropriate authority for making inquiry into
controversy regarding genuineness of certificate in accordance with guidelines
laid down by Supreme Court in the case of Madhuri Patil v. Additional
Commissioner, reported in (1994) 6 SCC 241, within time frame fixed in that
case—Order of dismissal shall be subject to result of inquiry. (Paras 4 &)

Case law—(1994) 6 SCC 241—Relied on.
Counsel—A.N. Srivastava, P.K. Srivastava, Advocates, for the petitioner;
C. Prakash, V.B. Singh, Advocates, for the respondents.
JUDGMENT

R.RK. Trivedi and R.K. Mahajan, JJ.—Heard leamed Counsel for petitioner
and Shri V.B. Singh, learned Counsel for respondent Nos. 1 to 3.

2. Facts giving rise to this petition are that petitioner was appointed as
Manger (Finance) in U.P. Financial Corporation by order dated 5.12.1986 on
the basis of certificate dated 20.2.1985 showing him as belonging to Scheduled
Caste category. This certificate was issued by Tahsildar, Duddhi, District
Mirzapur. Subsequently, it was found that the certificate submitted by the -
petitioner was not correct and he got employment on the basis of a forged
certificate. Consequently, by the impugned: order dated 6.11.1995, petitioner :
was dismissed from service, aggrieved- by ‘which this petition has been filed. It
has also come on record that petitioner filed Civil- Suit No. 1822 of 1995 for s
declaration that he belongs to Scheduled Caste (Gond) category. The suit, asi
stated by the leamed Counsel for the petitioner, is still pending. However, an%
application has been filed by petitioner to withdraw the suit. §
~ '3 From the facts marrated above it is clear that the question in dispute is }
as fo whether petitioner belongs to caste Gond which is mentioned as a caste?
in the Schedule. Hon'ble Supreme Court in case of Madhuri Patil v. Additionai
Commissioner, reported in 1994 (6) SCC 241, has laid down the procedure ior%
issuance of social status certificate, .their scruting and their approval. The
procedure laid down is as under:— . - i

"13. The admission wrongly gained or appointrent wrongly obtained on
the basis of false social status certiiicate necessarily has the effect of'g
depriving the genuine Scheduled Castes or Scheduied Tribes or OBC:
candidates as enjoined in the Constitution of the benefits conferred on;
them by the Constitution. The genuine candidates are also deniedg

" admission to educational institutions or appointments to office or posts
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under a State for want of social status certificate. The ineligible or
spurious persons who falsely gained entry resort to dilatory tactics and
create hurdles in completion of the inquiries by “ the Scrutiny
Committee. It is true that the applications for admission to educational
institutions are generally made by a parent, since on that date many a
time the student may be a minor. It is the parent or the guardian who
may play fraud claiming false status certificate. It is, therefore,
necessary that the certificates issued are scrutinised at the earliest and
with utmost expedition and promptitude. For that purpose, it is
necessary to streamline the procedure for the issuance of Social status
certificates, their scrutiny and their approval, which may be the
following:

. The application for grant of social status certificate shall be made to the

Revenue Sub-Divisional Officer and Deputy Collector or Deputy
Commissioner and the: certificate shall be issued by such officer rather
than at the officer, Taluk or Mandal level.

. The parent, guardian or the cahdidate, as the case may be, shall file an

affidavit duly sworn and attested by a competent Gazetted Officer or
Non-Gazetted Officer with particulars of castes and sub-castes, tribe,
tribal community, parts or groups of tribes or tribal communities, the
place from which he originally hails from and other particulars as may
be prescribed by the Directorate concerned.

Application for verification of the caste certificate by the Scrutiny
Committee shall be filed at least six months in advance before seeking
admission into educational institution or an appointment to a post.

All the State Governments shall constitute a Committee of three
officers, namely, (I) an Additional or Joint Secretary or any officer
higher in rank of the Director of the department concemed. (I} the
Director, Social Welfare Tribal Welfare/Backward Class Welfare, as the
case may be, and (Ill) in the case of Scheduled Castes another officer
who has intimate knowledge in the verification and issuance of the
social status certificates. In the case of the Scheduled Tribes, the
Research Officer who has intimate knowledge in identifying the tribes,
tribal communities, parts of or groups of tribes or tribal communities.

Each Directorate should constitute a vigilance cell consisting of Sertior
Deputy Superintendent of Police in over-all charge and such number of
Police Inspectors to investigate into the social status claims. The
Inspector would go to the local place of residence and original place
from which the candidate hails and usually resides or in case of
migration to the town or city, the place from which he originally hailed
from. The vigilance officer should personally verify and collect all the
facts of the social status claimed by the candidate his parent or
guardian, as the case may be. He should also examine the School
records, birth registration, if any. He should also examine the parent,
guardian or the candidate in relation to their cast etc. or such other
persons, who have knowledge of the social status of the candidate and
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then submit a report to the Directorate together with all particulars as
envisaged in the proforma, in particular, of the Scheduled Tribes
relating to their peculiar anthropological @nd ethnological traits, deity,
rituals, customs, mode of marriage, dezth ceremonies, method of burial
of dead bodies ctc. by the castes or tribes or tribal communities
concerned etc.

6. The Director concerned, on receipt of the report from the vigilance

officer if he found the claim for social status to be "not genuine” or
'doubtful’ or spurious or falsely or wrongly claimed, the Director
concerned should issue show-cause notice supplying a copy of the
report of the vigilance officer to the candidate by a registered post with
acknowledge due or through the head of the educational institution
concemed in which the candidate is studying or employed. The notice
should indicate that the representation or reply, if any, would be made
within two weeks from the date of the receipt oi the made. within two
weeks from the date of tllgwfgcelpt of the notice and in no case on
request not more :han 30 days from the date of the receipt the notice.
In case, the candidate seeks for an opportunity of hearing and claims
an inquiry to be made in that behalf, the Director on receipt of such
representation/reply shall convene the Committee and the
Joint/Additional Secretary as Chairperson who shall give a reasonable
opportunity to the candidates/ parent/guardian to adduce all evidence
in support of their ciaim. A public notice by beat of drum or any other
convenient imode may be published in the village or lecality and if any
person or association opposes such a ciaim, an opportunity to adduce
evidence may be given to him/it. After giving such opportunity either in
perscri or through counsel, the committee may make such inquiry as it
deems expedient and consider the claims vis-a-vis the objections raised
by the candidate or opponent and pass an appropriate order with brief
reasons in support thereof.

7. In case the report is in favour of the candidate and found to be genuine

and true, no further action need be taken except where the report or
the particulars given are procured or found to be false or fraudulently
obtained and in the latter event the same procedure as is envisaged in
para 6 be followed.

8 .Notice contemplated in para 6 should be issued to the parents/quardian

also in case candidate is minor to appear before the committee with all
evidence in his or their support of the claim for the social status
certificates.

9. The inquiry should be completed as expedxt.ously as p0551ble preferably by

10.

day-to-day proceedings within such period not exceeding two months.
If after inquiry, the Caste Scruting Committee finds. the claim to be
false or spurious, they should pass an order cancelling the certificate
issued and ‘confiscate the same. It should communicate within one
month from the date of the conclusion of the proceedings the result of
enquiry to the parent/guardian and the applicant.

In case of any delay in!finalising the proceedings, and in the mean whxle
the last date for admission into an educational institution or
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J appointment to an officer post, is getting’r expired, the candidate be
admitted by the principal or such other authority competent in that

rt behalf or appointed on the basis of the social status certificate already

5 Issued or an affidavit duly sworn by the . parent/guardian/candidate
before the competent officer or non-official and such admission or
appointment should be only provisional, subject to the result of the
inquiry by the Scruting Committee.

11. The order passed by the Committee shall be final and conclusive only

: subject io the proceedings under Article 226 of the Constitution.

It 12, No suit or other proceedings before any cother authority should lie.

. 13. The High Court would dispose of these cases as expeditiously as
S possible within a period of three months. In Case, as per its procedure,
3 the writ petition/miscellaneous petition/matter is disposed of by a
Single Judge, then no further appeal would lie against that order to the
, Division Bench but subject to special leave under Article 136.

. 14.In case, the certificate obtained or social status claimed is found to be

t false, the parent/guardian/the candidate should be prosesuted for
making false claim. If the prosecution ends in a conviction and sentence
of the accused, it could be regarded as an offence involving moral
L}y turpitude, disqualification for elective posts or offices under the State or
. the Union or elections to any local body, legislature or Parliament.

15. As soon as the finding is recorded by the Scruting Committee holding
j,  that the certificate obtained was false, on its cancellation and
) confiscation simultaneously, it should be communicated to the
educational institution concerned or the appointing authority by
' registered post with acknowledgment due with a request to cancel the
. “  admission or the appointment. The principal etc. of the educational
4 institution responsible for making the admission or the appointing
+ authority, should cancel the. admission/appointment without any
¥ further notice to the candidate and debar the candidate from further
. study or continue in office in a post.”

- 4. In our opinion, to resolve the question as to whether the certificate
%@ad 20-2-1985 submitted by the petitioner before the respondents to secure

§ @ployment was genuine or not, an inquiry has to be held in accordance with
Lﬁzprocedure provided by Hon'ble Supreme Court in the above judgment, and
e order of dismissal passed against the petitioner should be subject to the
sut of the said inquiry.
_ 5. For the reasons stated above this petition is disposed of finally wit
ﬁ;hry to the petitioner to make an application before the appropriate authority
taxh shall ensure an inquiry in terms of the directions given by Hon'ble
'ﬁ;reme Court. Such inquiry must be completed within the time frame fixed by
mble Supreme Court. The order of dismissal dated 6.11.1995 shall e subject
the result of the inquiry. If the certificate is found genuirie, the petitioner
t#l be entitled to be reinstated on the post.

!

Petition decided accordingly..
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dated 21.7.98 suspending the management of the college and appointm

of Authorised Controller, is issued. The respondents are directed to handoy
the possession of the Management of the Institution to the petitioner
forthwith.

1Petition allowed)

L I R R O O

{1999 (17) LCD-24]
ALLAHABAD HIGH COURT {Lucknow Bench)

Hon’ble Amarbir Singh Gill, J. and Hon'ble R.P. Nigam, J.

-~ P.N. SRIVASTAVA Versus STATE OF U.P. AND OTHERS --- Writ Petition
No. 1242 (S/B) of 1997 Dacided on Decomher 7, 1998

(a) Pleadings --- Admissior of plea --- Held, where a plea is not
controverted in reply, it aniounts to admission of the plea. AIR 1993 SC
2592 ref.to. (Para 8)

(b) Services --- Disciplinary proceedings --- Principles of natural justice,
requirement of --- Held, the principle requires that delinquent official is
" furnished with copies of documents relied upon against him and he should
be given full opportunity to cross examine the witness and to produce his
own defence --- Enquiry officer cannot collect evidence behind delinquent
official. AIR 1988 SC 117, 1997 ALJ 2158, 1997 ALJ 1501 ref.to.

(Para 10)

(g) Ser:zes --- Disciplinary proceedings --- Launching of, after the
time fixed by the statutory rules, or by the Supreme Court or High Court,
held to be illecal. (1996) 9 SCC 395, (1996) 3 SCC 507, 1988 (Supp) SCC
472, (1991) 1 SCC 605 and (1997) 4 SCC 430 ref. to.(Paras 12 and 13)

'd) Services --- Constitution of India, Article 226 --- Disciplinary
proceedings --- Dismissal --- Order passed in violation of the directions of
High Court, without holding enquiry and without affording opportunity to
cross examine witnesses --- Held to be illegal and quashed. (Para 16)

Sri S.C. Misra, Advocate, for Petitioner. Sri Shafiq Mirza, Advocate,
for Respondents.

Delivered by Hon'ble Amarsir Singh Gill, J. - By means of
this writ petition the petitioner challenges the order of his reversion dared
18-10-1887 (Annexure 1-A} and conseguential posting order dated 20-70-
1997 (Annexure 1-B) an the reverted post. The case of the petitioner s
that he joined the service with the opposite parties as Garden Supernntendsnt
in the year 1963. He was promoted as Executive Offices of Clase I Municips!
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"'Board with effect from 1-12-1964 and thereafter he was nromoted to-the

post of Sahayak Nagar Adhikari with effect from 1-7-1979. In the year
1989 he was supersedad. He filed a writ patition challenging his supersession
and on 29-1-1991 this couit directed “he oppuosite partes to decide the
'representation of the petitioner. However, the opposite parties passed an
‘order stating that sirce earlier promotion of the petitioner on the post of
Sahayak Nagar Adhikari was on ad hoc basis, the patitioner cannot be
promoted to the next higher post ot Up Nagar Adhikari. The petitioner

“challenged the said decision by means of Writ Petition No. 4203 of 1991.

“This court passed an interim order directing the opposite parties to consider
the case of the petiticner for promotion not treating hiim as adhoc promotee
‘and thereafter on 15-10-1992 this court directed the opoosite parties to

'ﬁ%’idtﬂbt’& the petitioner forthwith on the post of Up Nagar Adhikari

'p{dvisionally or on adhoc basis and to hold regutar selection in two months
i 'which the case of the petitioner shall also be considered. This order was
further clarified directing the opposite parties to promote the petitioner
.within a week's time. This order was challenged by the opposite parties
"Ia”é{é:ré’ the apex court. However, the order of this court was not stayed.

" lnstéad of complying with the order of this court. the opposite parties

“¥Uspeénded the petitioner and served a charge sheet on him on 17-11-

#9892 The petitioner filed petition under the Contempt of Courts Act against

“thedpposite parties for non-compliance of the order dated 30-10-1992

Y

" ‘was€sd by this court by which the opposite parties were directed to promote

't'ﬁé?ﬁ’etitioner on the post of Up Nagar Adhikari. Thereafter the opposite
parties referred the case of the petitioner for consideration to the
Departmental Promotion Committee and consequently the petitioner was
proinoted on reguiar basis by order dated 17.12.1992 as Up Nagar Adhikari.
Since the petitioner was promoted, the contempt petition was finally
disposed of on 24.2.1 993 The opposite parties on the heels of the aforesaid
ordﬁa{ofthis court passed an order dated 26-1 2-1993 reverting the petitioner
to the post of Sahayak Nagar Adhikari stating that the petitioner was not
found fit for promotion by the Departmental Promotion Committee. This
i&tﬁér'of reversion was challenged by the petitioner in- Writ Petition No.
Hg75(SB) of 1993 and his reversion was stayed by an interim order dated
{‘!5{53-1993 The opposite parties summoned the petitioner by registered
‘pﬂsf"on 29-4-1993 to appear before the enquiry officer on 30-4-1993. The
petitioner was suspended again on 78-5-1994. The petitioner again
approached this court by another writ petition (Writ Petition No. 610(SB)
of 1994) and by order dated 3-6-1994 operation of the suspension order
dated 28-5-1994 was staved.

Irg :

L. = 2. Ali the aforesaid facts pleaded in paras 4 to 17 of the writ petition
h@ve not been refuted by opposite parties 1 and 2 in their counter affidavit.
in:para 7 of their counter affidavit it was stated that paras 4 to 17 of the
MHit-petition need no corments, since the contents are contrary to the

-f'.sgbje'ct matter.

: 3. The petitioner thereafter vas dismissed from service vide order
dated 6.10.1596. The petitioner filed Writ Petition No. 182(SB) of 1996

s - - . . . e .
{impugning the dismissal order and this writ petition was allowed by this
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court by order dated 2/7-8-1496, copy of which is Annexure-12. While
allowing the writ petiton, this court directed the opposite parties to hoid
and complete the revived engquuy within a period of four months from the
date of submission of 3 cervhied copy and pay the petitioner his regular
salary alongvath arrea's ot salmy. The petitioner served a copy of the
judgment ot this Court on the opposite parties on 5-9-1996. The opposite
parties vide order datea 7-10-19906 (Annexure-38) reinstated the petitioner
in service but however posted him on a lower post of Sahayak Nagar
Adhikari, Nagar Nigam, Agra. However, this order was served on the
petitioner on 1-11-1925 The petitioner immediately submitted
reprasentation uin 2-7 71528 requesting the opposite parties to correct
and modify the order dated 7-1C-1986 which was against the spirit of the
order of this court allowing his writ petition against the dismissal order and
he was required to be posted as Up Nagar Adhikari. The petitioner also
indicated that he is awaiting corrigendum of the order dated 7-10-1996
and till that time he will not be joining at Agra. The opposite parties neither
issued any corrigendum nor camplied with the order of this court in respect
of payment of salary and arrears of salary to the petitioner. The petitioner
had no alternative but to file a contempt petition (Crl. Misc. Case No.
13(C) of 1997) before this court. This court took cognizance and issued
show cause not:ce on 14-1-1997, copy of which is Annexure-i6. It was
thereafter that the opposite parties issued order dated 7-2-1597 (Annexure-
17) by which the earlier order of his reinstatement was modified and the
petitioner was directed to be reinstated and posted as Up Nagar Adhikari
at Agra. The modified posting order dated 7-2-1997 was served on the
petitioner on 12-2-19S97 and he joined at Agra on 13-2-1997 and he was
also paid his 35 months salarv. The opposite parties thereafter transferred
the petitioner by order dated 26-2-1997 contained in Annexure 8-A i.e.
soon after his joining at Agra and he was attached with the Directcrate of
Local Bodies at Luckno.wv. Tha petitioner joined at Lucknow on 3-3-1997.
He submitted replies to the charge sheet on 4th and 6th March, 1997
respectively vide Annexures 20-B and 21. He also protested the continuance
of enquiry after expiry of four months as stipulated in the order of the High
Court dated 27-8-1996. On the contrary, opposite parties enquired from
the petitioner vide letter dated 11-3-1997 if any subsequent order was
passed by the High Court to that effect. The petitioner specifically indicated
in his reply that the oppositz parties would be committing contempt of
court without obtaining extersion of time for completion of the enquiry.
The petitioner was suminoned to appear before the enquiry officer on 17-
3-1997 by means of a ‘etter served upon him on the same day i.e. 17-3-
1997 without affording any copertunity to prepare his case. However, on
that date no evidence v 2s a3dduced nor any witness was examined and no
papers were shown neithar arv enquiry was held. The enquiry officer without
holding any reguiar or cral enquiry submitted the report on 19-4-1997 on
the basis of which the p=titicner was served with a show cause notice on
2-7-1997 asking him tc sho » cause why an order of major punishment be
not passed against him.

4. The petitioner filed a contempt petition (Crl. Misc. Case No. 633(C)
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of 1997) on the ground that opposite parties have committed grave contempt
of the court by enlarging the scope of enquiry beyond the stipulated period
of four months. The courtissued notice against opposite parties 3 and 4 by
an order, copy of which is Annexure-27. The opposie parties, however,
did not care for the notice issued fraom this court and directed for petitioner
‘to appear before the enquiry officer for personal hearning. The petitioner
submitted request, copies of which are Annexures 33, 34-A and 34-B on
the record, praying the opposite parties to withhold the passing of the final
order till the outcome of the contempt proceedings or seek further
_ihstructions from this court. In the meantime, on 18-9-1997 the Governor
‘was pleased to rescind the order of attachment of the petitioner with the
Directorate of Local Bodies and allotted work and post tn him. A copy of
the order is Annexure-33 on the record. Opposite party no. 3 appeared
before this court in the contempt matter and made statement that the
order of this court has been complied with and that the notice deserved to
be discharged. The matter was taken up on 26-9-1997 in court but no final
order was passed. The opposite parties hurriedly passed the impugned
.order of reversion from the post of Up Nagar Adhikari to Sahayak Nagar
Adhikari on 18-10-1997 aven without obtaining aporoval of Public Service

Pa-ad

Commission as required under Rule 37 of U.P. Palika (Centralised Service) .
_Rules, 1966. The petitioner assails/impugns the order of reversion as against
the spirit of the order of this court dated 28-7-1996 so also that it is
passed without holding any enquiry and affording opportunity to the
petitioner to defend himself.

ot}

5 Opposite parties 1 and 2 filed separate counter affidavit while
de’qsite party no.3 adopted the pleas of opposite parties 1 and 2 in his
. separate affidavit. The case of the opposite parties mainly hinges on the
plea that the petitioner himself did not cooperate in the enquiry and the
impdgned order has been passed in accordance with law and in accordance
with the directions_contained in the order dated 28-7-1996 of this court.
A‘t_:éo\rding to the opposite parties after the decision dated 27-8-1996 of
thifs"éburt, enquiry against the petitioner was revived on 7-10-1996 and on
13-12-1996 copies of the documents and notice was sent to the petitioner
tﬁfaugh special messenger but the same were not received. Thereafter he
; vyfé_s_ directed to appear in the office on 18-12-1996 but he did not comply.
Th'_e're_after on 16-12-1996 notice was sent through speed post at the place
of posting and on 23-12-1996 notice was sent through speed post at his
“re'sidential address and on 24.12.1996 notice was published in the
‘,\ne.vyspaper. By an order dated 10-2-1997 the enquiry officer was directed
1o proceed with the enquiry after atfording opportunity to the petitioner.
_Thé petit®ner received the relevant documents on 4.3.1997 and appeared
before the enquiry officer on 17-3-1997. On 2-7-1997 3 copy of the report
was sent to the petitioner and explanation was called for. Again he was
Summoned for personal appearance on 9-9-1997 and after making every
effo'n and affording opportunity to the petitioner, the impugned order has
‘bg’en‘ passed.

2+ 6. Heard Sri S.C Misra, learned counsel for the petitioner and learned
Standing Counsel for the opposite parties.
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7. 1ts not disnuted that while allowing the writ petition against the
order of dismussal of the petitioner, this court permitted the opposite parties
to hold the enquirv within four months of the receipt of a copy of that
order. It will be useful to reproduce the order of this court'dated 27-8-
1996 :

"In view of what has been indicated hereinabove, writ petition
succeeds. A writ in the nature of certiorari is issued guashing the
impugned order of dismissal dated 6.2.1996 contained in Annexure-
1 to the wiit petition, Respondents are directed to again hold and
conclude the enquiry from the stage of furnishing the copies of
the documents to the petitioner and after giving him an opportunity
to file an explanation (if he so chooses within the specified period;
within a period of four months from the date of production cf a
certified copy of this order, eithes by the petitioner or by the learned
Standing Counsel, whichsoever is earlier. As the petitioner was
not suspended and was paid full salary during the course of the
enquiry, he will be entitled for the full salary during the course of
the revived enquiry. However, it will be open for the respondents
either to take work from the petitioner or not. The respondents
will also pay to the petitioner the arrears of salary, if any, due to
him in accordance with rules.” ’

8. As indicated earlier, the impugned order of reversion was passed
on 18-10-1897 and admittedly completion of enquiry took more than four
months from the date of service of a copy of the order dated 27-8-96 by
ihe petitioner on the opposite parties i.e. 5-9-1996. The main thrust of the
argument of the !earned counsel for the petitioner is that opposite parties
could not extend the limit of four months by itself to complete the enquiry
and they were required if at all to seek permission of the court for extension
of time for completion of the enquiry. Before appreciating the contention,
it would be useful to refer to certair dates which may refer to the steps
taken by the opposite parties to initiate and complete the revived enquiry
against the petitioner. According to the opposite parties, the enquiry was
revived again by order dated 7-10-1998, which is on record as Annexure-
38. A perusal of the same would indicate that there is no mention of
revival of enquiry in this order rather it pertains to the reinstatement of the
petittoner on the basis of the order dated 27-8-1996 of this court and
tfurther directing the petitioner to be posted as Sahayak Nagar Adhikari (on
a lower rankj at Agra. Besides, the order dated 7-10-1996 do not refer to
Fayment of any outstanding salary to the petitoner in compliance of the
order of this court dated 27-8-1996. The order dated 7-10-1996 was served
on the petitioner on 1-11-1996 through registered post and on the very
next day he submitted representation, copy of which is Annexure-14,
intimating the opposite parties and requesting them to modify, rectify and
clarify the order dated 7-10-1996, as the order dated 7-10-1996 amounts
to his reversion from the post of Up Nagar Adhikari which is required to be
modified and also asked for issuance of a corrigendum for his posting as
Up Nagar Adhikari. besides intimating that he would be waiting for the
modified order and would not be joining as Sahayak Nagar Adhikari at
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Agra. The modified arder was issued only on 7-2-1997 (Annexure-17) i.e.
after five months of the order dated 27-8-1996. By means of this order,
the earlier order dated 7-10-19836 was modified and he was posted as Up
Nagar Adhikari at Agra. The petitioner joined on the post on 13-2-1997.
This would mean that opposite parties very well knew on receipt of his
representation, copy of which is annexure- 14, against the order dated 7-
10-1996 that he has not joined at Agra. There was thus no necessity of
sending any notice or copies of documents to him at Agra when to the
knowledge of the opposite parties he was not working there. By another
order dated '0-2-1987 Nagar Nigam, Agra was directed to pay the

“petitioner’s salary as well as arrears of salary. Admittedly, the petitioner

joined at Agra on 13-2-1997 and efforts of the opposite parties to serve
him notice and copies of the documents thereafter on 22nd, 23rd and
. 25th February, 1997 at his residence at Lucknow are of no consequence
when the opposite parties knew that the petitioner is not available at that
place. According to the case of the opposite parties itself the petitioner
~ received notice and copies on 1-3-1997 and had submitted interim reply
on 4-3-1997 itself and there thus was no reason for the opposite parties to

.-~ issue oress note in the newspaper en 4-3-1997. In response to the rest of
" . the pleas of the petitioner raised in the writ petition the counter affidavit

_simply denied his allegations without raising any specific plea in rebuttal. It

- would be useful to mention here that in para 31 of the writ petition, the

petitioner made a categorical assertion that when he appeared before the
enquiry officer on 17-3-1997 no witnéss was examined, no papers were
shown to the petitioner and he was not put any question nor any reply was
sought and as a matter of fact no proceeding was conducted on
17-3-1997. He further claims that he had submitted a list of 19 persons for
examining as witness in the enquiry. However, the enquiry officer did not
summon the witnesses rather the petitioner was asked a< to the probable
question he wants to put to the witnesses. Even two witnesses, Gur Prasad
and Chhabi Nath, out of 19 persons, were examined by the enquiry officer
on 20-3-1997 behind the back of the petitioner, as is mentioned in the
impugned order dated 18-10-1997 that these two witnesses were examined
‘by the enquiry officer and their statements were relied upon for proving
“the charge without subjecting the witnesses to his cross-examination.
-Strangely enough, the opposite parties in their counter affidavit have not
touched para 31 of the writ petition muchless have replied the same in any
manner and the assertions of the petitioner thereby stands impliedly
conceded that the enquiry report is based on no evidence and no enquiry
1 was conducted at all. The case of the opposite parties that every effert
'was made to persuade the petitioner to cooperate in the enquiry in the
‘circumstances and the facts on record remain an allegation only. In Naseem
Bano v. State of U.P. and others, AiR 19383 SC 2592 the Supreme Court
has laid down the faw that where a plea taken is not controverted in reply,
it amounts to admission of the plea.

9. The facts of this case reveal that after the order of this court dated
27-8-1996 setting aside the order of dismissal against the petitioner
alongwith the direction to revive the enquiry at the stage of furnishing
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copies of documents and complete the enquiry within four months from
the receipt of the copy of the judgment has not been complied with in
respect of completion of enquiry against the petitioner. After 27-8-1996
the petitioner was reinstated only as Up Nagar Adhikari on 7-2-1997 vide
Annexure A-17. The reinstatement admittedly was beyond the stipulated
period of four months. The claim of the opposite parties that enquiry was
revived by order dated 7-10-96 {annexure-38), as already indicated above,
is wrong on the face of it because by this order the petitioner was reinstated
and posted on a lower rank which was against the law. Even the salary of
the petitioner as per direction of the court vide order dated 27-8-1996 was
paid to the petitioner only on 10-2-1997 vide Annexure-39. Supply of
copies of documents to the.petitioner and payment of his salary and arrears
of salary was the condition precedant for revival of the enquiry against the
petitioner which was to be completed within four months. The petitioner
had joined at Lucknow on 3-3-1997 and has received the copies of the
documents and submitted his repiy on 4-3-1997 and 6-3-1997 vide
Annexures 20-B and A-21. The facts thus disclose that the opposite parties
did not even proceed to revive the enquiry within four months from the
receint of the copv of the judament dated 27.8. 1896. Thus there was no
question of completion of enquiry within the stipulated period of four months
from the date of receipt of copy of the judgment of this court.

10. In the matter of disciolinary enquiries against delinquent employees,
the authorities are required to act fairly, as the enquiries are of quasi judicial
nature and principles of natural justice have to be kept in mind. The
delinquent official is required to be afforded reasonable opportunity to cross-
examine the witness and produce the witness in his defence. This is the
minimum requirement of principle of natural justice. An enquiry officer is
not entitled to collect the material against the delinquent official at his
back. In Chandrama Tewari v. Union of India, AIR 1988 SC 117 the apex
court has ruled that the principle of natural justice require that the delinquent
official is furnished with the copies of the documents relied upon against
him and he should be given full opportunity to cross-examine the witnesses
and to produce his own defence. Besides, the enquiry officer cannot collect
evidence behind the delinquent official and in case.the enquiry officer relies
upon such evidence, the enquiry stands vitiated and is ab initio void and
liable to be set aside. Admittedly, in this case the petitioner gave names of
19 persons to be examined in the enquiry but none of them was summoned
by the enquiry officer on 17-10-1997 when the petitioner was summoned
to appear in the enquiry before him. In Shyam Swarup Gangwar v. U.P.
Cooperative Institutional Service Board, Lucknow, 1987 ALJ 2158 i is
held that if the delinquent official wants to adduce evidence, the disciplinary
authority has no alternative but to allow him to adduce evidence. In Mahesh
Kumar Pandey v. Upper Pradhan Prabandhak, U.P. S.R.T.C. 1997 ALJ
1501 it has been observed - ‘

"Right of defence which is guaranteed to a government servant
under Article 311 of the Constitution and to other citizens under
Article 14 and 21 as also by the rules of natural justice is a
substantive right which has to be full and complete. Mere
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opportunity to admit or deny a particular factual allegation
amounting to a charge of misconduct alone is not the defence
which is envisayed by the Constitution and rules of the natural

justice.”

11. The impugned order dated 18-10-1997 {Annexure 1-A) nowhere
mentions if on the application of the petitioner, the enquiry officer summoned
any witness or examined any witness in his presence which amounts to
denial of the right of opportunity to the petitioner to defend himself in the
'enquuy against the charge sheet.

©12. The other submission of the fearned counsel for the petitioner is
. _,e’,‘\at the revival of the enquiry after expiry of stipulated period of four
S’ “months by opposite parties was grave contempt of the court's direction.
The concession of the revival of the enquiry was extended on the condition
“that it will be completed within four months on receipt of the copy of the
) ;udgment However, the opposite parties even did not move in the matter
‘-‘of .enquiry earlier to expiry of four months and it is contended that after
_ exp!ry of thls per.od the opposne parties could not have revnved the enquury

nnnnnnnnnnnnnn

and extension of the period to hold enquiry thereafter. In State of U.P. v.
“Sri-Krishna Pandey, (1996) 9 SCC 395 it was laid down that no lawful
‘proceedings can be launched or trial can commence after the time fixed by
““the statutory rules. In this case the rules required that the departmental
.*. proceedings must be instituted before the lapse of four years from the date
e event of misconduct has taken place. The event of embezzlement
which caused pecuniary loss to the State took place prior to four years of
“_the retirement of the delinquent officer. In these circumstances, it was
held that the State has disabled itself by their deliberate omissions to take
" -appropriate action against the respondent. In Major Radha Krishna v. Union
- zof india {1996) 3 SCC 507 it has been observed by the Supreme Court that
‘any. any. trial commenced after the period of limitation shall be patently illegal.
f _Such a provision of limitation prescribed under the Act cannot be overridden
| vor:circumvented by an administrative act done in the excercise of powers
h ‘conferred under the Rules. The direction issued by the High Court or Supreme
~“.Court in its decision carry equal importance as that of a Statute or Rules
,_“'4and since the directions are required to be complied with and disobedience
" ‘amounts to contempt, as such the decision of the court partakes the position
 of statutory rule. The Supreme Court in A.l.R. Karamchari Sangh v. A.l.R.
¢ Ltd. 1988 (Supp) SCC 472 observed :

"The decisions of the Supreme Court and of the High Courts are
almost as important as statutes, rules and regulations passed by
the competent legislatures and other bodies since they affect the

public generally.”

. 13. In view of the nature of the decision of this court dated 27.8.

. 1996, the opposite parties had no option but to complete the enquiry
' within four months. It further implies that in case the opposite parties were
unable to do so, they could approach the court and seek further extension
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of time. In M.L. Sachdev v. Union of India and anather, {1991) 1 SCC 605
the apex court held that the government was under duty to comply with
the order within time set by the court and in any case if it was not possible
to comply within time for whatsoevm reason, then the only course open
was to seek extension of ime or further instructions. (also see State of
Bihar and others v. Subhash Singh, (1987) 4 5CC 430).

14. 1t is thus clear that opposite parties instead of approaching the
court for seeking extension of time for completion of enquiry deliberately
proceeded to complete the enquiry and passed the impugned order after
expﬁ’y of stipulated period of four months.

15. Lastly, it would be seen that opposite parties passed the impugned
crder during the pendency of the contempt petition filed by the petitioner
wherein show cause notice was issued to the opposite parties. This petition
was filed by the petitioner after the show cause notice was issued to him
and ignoring the notice the impugned order was passed hastily even without
complying the statutory obligations of seeking approval of the proposed
punishment from the Public Service Commission, as required under Rule

DT Ak +la 11 O O, 1A ad Caviem jo T PN 1TORE ~m than nadidinmar
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has been awarded major per:ity of reversion. The impugned order dated
18-10-1997 does not indicate anyvshere if the order has been passed in
consultation with the Pubiic Service Commission which is mandatory under
the Rules aforesaid.

16. In view of what has been discussed abcve, the impugned order
dated 18-10-1997 as contained in Annexure 1-A suffer from legal infirmities.
The opposite parties have failed to comply with the directions of this court
as contained in the order dated 27-8-1996 in letter and spirit. No enquiry
worth the name was conducted. No evidence was recorded or produced in
the presence of the petitioner. He was not afforded opportunity to cross-
examine the witnesses, witnesses named by him were not examined in the
enquiry and opposite parties failed to extend the benefit of reasonable
opportunity as envisaged under Article 311 of the Constitution to the
petitioner. The enquiry in the circumstances stands vitiated and the impugned
order passed on the findings of the enquiry officer cannot stand.

17. In view of what has been discussed above, this petition is allowed
and the order dated 18-10-1997 as contained in Annexure 1-A is quahsed.
The order dated 20-10-1897 as contained in Annexure 1-B posting the
petitioner on the post of Sahayak Nagar Adhikari is also quashed. The
petitioner shall be reinstated forthwith on the post of Up Nagar Adhikari
with all consequential benefits.

{Petition allowed)}
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