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CENTRAL ADMINISTRATIVE TRIBUK.®i, ALLAHABAD 

CIRCUIT BENCH, LUCKNOW*

Registration 0 «A,No . 39 of 1989 (L)

iBtlzar Husaiiit

Vs.

Applicant

Superintendent of Post 
Offices, Sitapur and

others

Hon«,DeS*Misra, AM 
Hon. D«K»Aaarv;al« JM

Respondents.

. ■C-' (By Hon, D«K*Agary/al# JM)

This is an application u/sel9 of the Administrative 

Tribunals Act X III  of 1985 for issue of a writ# order 

or direction in the nature of certiorari and quashing 

the order dated 20el2ol988 purported to have been passed 

by the Superintendent of Post Offices, Sitapur Division, 

Sitapur directing the recovery of Rs«46,899«42P from 

the applicant, i^ e ,, Intizar Husain posted as Sub Post 

Master, Sub Post Office Rampur Mathura, Dis trict Sitapur, 

on the allegation that the said amount was erabeazelled 

for which separate pjx>secution is also pending against the 

applicantc The facts are that the applicant filed Writ 

Petition NOo3772 of 1988 in the High Court of Judicature 

at Allahabad, Lucknow Bench, Lucknow ,and secured an order 

for stay of recovery proceedings in respect of the aforesaid 

amount. The stay order was not absolute, It^stated that 

it  will be open to the opposite party, , ((^respondents 

before us^to hold an inquiry against the applicant and 

after completion of the inquiry,it was left open to opposite 

party no*3 in the said writ petition, i .e . .  Superintendent 

Post Offices, Sitapur^o  apply for vacation of the interim



.2 .

order® The above named authority,!® compliance of the 

order of the High Court^held am inquiry and passed the 

impugaed order. It  may be mentioned here that before 

the impugaed order was passed, opportunity was given to 

the applicaat as already mentioaed is  the impugned 

order.itself as well as in the counter affidavit filed 

by the respondents* The applicant aow apprehends that 

recovery would be made from him on the basis of the 

impugned order. Therefore# he has moved this Tribunal 

to quash tine impugned order.

2e I® our opinion# since the High Court is already 

ceased of the matter, the proper forum for the applicant 

would be to seek relief from the High Court to avoid 

maltipllclt.y of the proceedings* In this view of 

the matter# the;,present claim petition is dismissed# 

There will be no order as to costs.

MEMBER (J) MEMBER (A)

Dateds 14«3,1989 
kkb.
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IN THE CENTRAL ADMINISia-JIVE TRI3UN^\L AT ALLAHABAD 
'CIRCUIT DENCH,GANDHI BHAWAN 

LUCKNOW

U  i..:
Dated ; ^N0 .CAT/CB/LKO/

OFFICE - MEMO

Registration No. O^A-# ^

T,A'.

Vers^

. f ' ' •'/ r, ■ ■

^J^Dplicant ‘s

dated

of the Tribunal *s Order/Judgement

in the abovenoted case is forwarded

i6or necessary action.

v S ^ 'b
For DEPUTY REGISTRAR(3)

- -S  ,  ,  ■ .  .

Enel 5 Copy ef Order/Judgement dated . .
________ »

ALLA’tAAB̂.-ii-

To. in

\

\/
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IN -THE CENTRAL ADMINISTRATIVE TRIBUNAL AT ADDlffomL

BENa-i ALLAHABAD ,

Intizar Husain

Versy s

Superintendent of Post Offices^ 

Sitapur and another ............ Respondents

Y

OS-*-'I

I N r). E X
(

S ,No . Particulars Pages

• • • 

1. Application 1

2. Anne>aire No. 1
True co*pyof Shov? C^u se notice n-iif

3. Annexure No. 2
True copy of question 6c
Ansv/er dated 18 .1 ,1989 . IS"

4 . Annexure No, 3
True photostat copy of
application dated 8 ,9 ,8 8 .

IL

5 . Annexure No. 4 .
T ue photostat copy of application /y  
dated 14 .10 ,1987 . "

6 . Snnexure No. 5
True copy of application date 
'19.11,1987 , ;

\9

7 Annexure No. 6
True photostat copy of
Girder dated 20’, 12.1988.

«

8 . •
•

Power. _

L^ clcnow :Dat ed: 

Feb. Q ,1989 ( ISHTIAQ . AHI:-JiD< 
Advocate 

Counsel for the applicant



APPLICATION UNDER SSCTION 19 OF THE *\DMI:nISTRATIVE 

TRIBUNALS ^CT 1985 *'

For use in Tribunal's Office;

Date of filing : ..................................................

Date of receipt by p o s t ,. ................................

Regi steration Nq , ....................................

W

'■ SlGNAi^URE RB3ISTSRAR

IN THE CEbrrR̂ Oj adI'CTn is t r a t iv e  t r ib u n a l  a t . a d d it io n a l

BEtJCH ALLAHABAD ,

BETViEEN

Intizar Husain aged about 48 years, 

son of Mirza Imtiaz Husain^ resident of 

Mohallah Bazdari Tola Qasba Khairabad, 

District Sitapur/J,p ,

Applican

Versus

1, Superintendent of Post Offices,

Sitax^ur Division Sitapur.

2 , Assistant Superintendent of Post Office:

(Td«ibX)^itapur Division Sicapur-,

■ Respondents

Details of application:

1. Partioilars of the applicant:
(i)iaams of the applicant:

(i) Intizar Husain
(ii) Najne of Father:

(ii) Sri lUrza Imtiaz Husain

(iii)Designation and office in vhich employed:

Sub-Post Master at Sub Post Office Ram;;ur- 

MathuraDistt. Sitapur.'

(iv) Office add ress;

Sub-Post Office at Rarapur-Mathura Distt .Sitapur

. . . 2/
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(v) Address cifor service of all notices;

Resident of Bajdari Mohallah Hagba 

Miairabad D is tt . Sita'pur ,

i 2 , Particulars of the respondent;

(i) Name and/or designation of the respondent:

(a) The Superintendent o,f Post Offices,Sitapur

Division  Sitapur. ___

(b) Assistant Supdt, of Post Offices fToUfe's)

'y  ' Sitapur,

■4- .
(ii )  Office address of the respondents 

(a) Office  of the Supdt, of Post Offices ,
Sitapur Division , Sitapur,

(ta) Assistant Supdt, of Post Offices (Totals) 

Sitapur,

( i i i )  Address ©for service of all notices;

(a) O ffice  of the Supdt, of Post O ffice , 

Sitapur Division, Sitapur,

(b) Assistant Sup>dt.. of Post Offices (Tot«h>fs)

V

Sitapur,

3 , Particulars of the order against v;hich application 

is  made;

The application is  against the following order;

(i) Order I 'J o , , , , . ,  F-lo/87”88

U i )  D a t e . . ............. 2 0 .1 2 .1 98 8

(ii i )  Passed b y . . .  The Supdt. of Post Offices
Sitapur Division, Eitapur,

(iv) Subject in  briefi

The applicant is  subpost Master at Sub- 

Post office Rampur Mathura, the respondent 

ho'. 1 diaged to the applicant vdth the 

alleged mis-appropriation of Govt Money of 

Rs, 46899.42 and filed  a criminal case u /s
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409 I .P .C .  which is  still pending in the 

court of Cheif Judicial Magistrate,Sitapur^

In the meantime therespondents initiated 

departmental en ^iry  and hastily concluded by 

holding uhe applicant guilty of embezzlement 

and directed the Collector Sitapur, to 

recover the money as arresrs of Land Revenue 

from the applicafelfaa%y the order dated 

20 ,12 .1988 impunged in this application.

4 . Jurisdiction of the Tribunal :

The applicant declares that the subject matter 

Of the order against which he wants redressal 

is  within the jurisdiction of the Tribunal4

5 . Limitationg

Theapplication further declares that the 

application is v/ithin the limitation Prescribed 

in Section 21 of the Administrative Tribunals 

Act 1985.

6 ,  Facts of the cases

4-̂-
1) That the applicant is  sub-Post Master at 

Post Office of Raitpur Mathura'in Distt, 

Sitapur,

2) That the applicant was appointed as packer 

on 12,6,1960 at Post Office Khairabad, D istt, 

Sitapur, and so has since been promoted twice 

to his present post and daring his long carrer 

in the Post Office of about 28 years, the 

services of the applicant have been all along 

spotless and blameless and he has been a

most trustworthy and bonafide servant of. the

• • ,  .4/
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Deptt, It was because o£ his sincerety and 

trustworthness that he v?as sent on deputation 

to l̂ rray Postal Service for more than 17 years 

and after his return from A .P .S , hewas posted 

at Rampur Mathura Post Office in January 1987,

-  4 «.

3) That the respondent no, 1 who was on 

eminical terms and wanted to punish the 

i applicant on account of the applicant's statement

, in a departmental proceedings against one

"'T I Bachaan Pd, Yadav a Union leader of applicant's

 ̂ Unionin 1986, In his statement the applicant

• h a d  supported Sri Buchan PraSad Yadav who was

; a postal *4ssistant against the Sub “Postmaster

i Sri D .B .Siagh, who was alleged to have mis-

= appropriated some Govt, money and as the a

 ̂  ̂ respondent no, 1 was siding with said D ,B ,

Singh no action has so far been taken against him,

4) That in order to taTce vengeance with

applicant and ’.■dth most malafide intention to

harm and take away his service and illegally

implicate him in Criminal Proceedings, the

respondent no. 1 had made a surprise visit

at the Post Office of the applicant on

4 ,8 ,1987  and'after checking the applicant’ s
1

daily account of 29 ,7 ,1987 and the Cash box 

in every hurry and miscalculation declared that 

there were Rs, lOOOO/- short in the cash box 

and v̂ hen the applicant requested that he 

should be permitted to find out the relevant 

vouchers to show the payment to meet the said 

a l l e g e d  shortage the respondent.no, 1 flatly 

said that All right the applicant could show



that in unclassified payment and thus no 

opportunity was given the applicant to explain 

the matter and virtuanlly the applicastxim 

later on foundout the erroneous calculation in 

the daily account and the alleged shortage of 

the Rs, 1, OOOOA Was removed.

-  5 -

X I *I

5) That the respondent no, 1 realizing the 

correctness of the daily account of the 

applicant did not take any further action in 

the matter until on 11,8,1987 v?hen the 

respondent no, 1 in a primeditated design and 

conspiracy and in absence of the applicant got 

broken locks of the Sub- Post Office at Rampur 

Mathura and allegedly inspected the Daily 

Account and Cash Box of the applicant's Post 

Office in the presence of Police and Sri S .p , 

Maurya S ,D ,I ,  and others and again found a 

short aged of Rs, 36899,42 and after this .alleged 

inspection on the order of the respondent no,l 

the Sub- Divil onal Inspector Sri S,P,Maurya 

lodged the P ,I ,R ,  at 21=30 while allegedly 

locks vjere brokwn on 11,8,1987 at 6 ,10  P .M .

6) That the applicant was on leave w ,e ,f ,

19 ,8 ,1987 to 18 ,3.1987 and was under treatment 

of D r , Mohd, Ismail M ,B ,B ,S , r^isahib ganj, 

Lucknow, and as such he was not present in the 

Post Office and as the entire action by the 

respondent no, 1 on 11,8,1987 was a hatched 

conspriracy and fake and malafide against 

applicant and no opportunity to expia&n has, 

so far been given to the applicant.
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V
S: :

7) That the police has filed a Criminal case

u /s  409 I .P ,C ,  against the applicant, vtiich is

pending in the court of Cheif Judicial Magistrate

Sitapur, and after appearing therein the applicant
Hon ‘bls^igh Court. 

has obtained his bail fron^fekts

8) That the respondent no, 1 without any enquiry 

without giving and opportunity of hearing and show 

cause to the applicant and without actually
I

deterirdning the factum of guilt and default of the 

applicant regarding the alleged ndsapprepriation 

of Govt, noney ha'^ directed the Collector and 

Tehsildar ,Sitapur to recover the amount of ,

Rs, 46899 ,42 ' from the applicant as arrears of land 

reoranue u /s  4 of Public Accountants Defaults 

Act 1850, and the'Tehsildar Sitapur had issued a 

citation for recovery of the "amount of Rs,46899.42 

from the applicant conseqaently the applicant 

filed a Writ Petition no. 3771 of 1988 » If?,tizar 

Husain Vss Collector Sitapur* and others ) in the 

Hon‘ble High’ Court of Judicature at Allafiabad 

Lucknovj bench Lucknow whidi had been admitted and 

the recovery had been stayed by the Hon *ble High 

Court, during the pendency of the said Writ 

Petition, v.tierein the respondent no, 1 hereto 

v?as the respondent no, 3,

9) That whereafter the respondent no, 1 started 

departmental encpiry against the applicant in 

respect of the said Rs. 46899,42 alleged to have 

been enbezzfed by the applicant and issued,the
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I

show cause notice dated 25 ,8 ,1988 with the 

directions to appear and give his statement o?^ 

W .S . before the respondent no. 2 on 9 ,9 .1988  

who Was made enquiry officer ( h true photostr3.t 

copy of the said show cause is ^^nnexed herewith 

s® Anneuxre No . 1 to this application ) .

10) That it  is fact that a criminal case u /s

 ̂ 409 I .P .C .  has been pending against the applicant

'  ̂ ' 'W  , in the court of Cheif Judiciil Magistrate, Sitapur

in respect of the eiribezslement of the aforesaid 

; amount regarding vjhich departmental proceedings

had been started against the applicant and the 

: said criminal case.no, 176Q/87 u /s  409 I .P .C ,  .

is  still pending and is  fixed for 1 .5 ,198 ’9 ( True 

] : copy of the question and answer dated 18.1,1989

■ . obtained from the C .J .M , Sitapur is  filed herevdth
If

” S Annexure No. 2 to this'application.

i 11) That after the service of the aforesaid

■ show cause notice the applicant applied on 8 ,9 ,88

V ’ to the respondent, no, 1 for issue a copies of

‘V- i
>—i-.. certain documents in order to produce his defence

but the Said copies Were not supplied ( A true
i

, copy, of application dated 8 .9 ,1988  bearing the

'  ̂ official seal of the respondent no. 1 is filed 

herewith as Annexure Ho. 3 to this application.

12) That the applicant had also made a request 

through an application dated 14,10.1987 to the 

respondent no, 1 that daring the pendency of 

Crl, proceedings Departmental Proceedings for 

recovery of alleged errfoeziKelea amount could not 

be legally irjitiated against the applicant (A true

. . . 8 /
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photostat copy of the said application is 

Annexure Ho^ 4 to this application.

13) That again the applicant had moved an 

application on 19,11.1987 to the respondent no.l 

rrqiaesting him to drop the departmental proceedings 

till  the conclusion of the criminal case ( A

true photostat copy of the s-.id application ‘ is 

Anne ôire No. 6 to this application .

14) That at that time the respondents without 

conducting any enqair^/ had directed to the

Co 11 ector,, and T eh si 1 dar , Si t apu r, to r e oo ver the

amount from the applicant■“straisghtaivy as the

respondents were quite aware of the legal position

that criminal proceedings and departmental

proceedings could not simiteneously be proceeded

v.dtl:in the case of applicant, but after the stay
High

of recovery by thS^ Hon *ble/court in the 

aforesaid . Writ Petition^ the respondents again 

illegally and out of sheer vengeance and malafide 

in order to prejouice the case of applicant in 

the criminal court started the departmental action 

ignoring all the pleas and requests made by the 

applicant at very outset.

15) That during the Said Departmental proceedings 

also' the applicant due to his illness could not 

attend and had submitted his Medical Certificate 

on various dates but still the respondent n o ,2

at the instance of the respondent no. 1 in 

violation of all the judicial norms and rules of 

fair play and opportunity of being heard completed

his enqiury and the respondent no, 1 in utter

. . . 9 /
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haste and to s»ooth€his personal vendetta passed 

on exparte order dated 20 .12.1988 holding the 

applicant guilty of mis“appropriation of Govt, 

money and has directed the Collector^ Sitapur to
*

recoverthe same v;htle the said criminal proceedings 

are still pending ( A true photo stat copyof 

the order dated 20', 12,1988 is filed as Anne:?ajre~6 

to this application.

-  9 -

16) That the order dated 20 .12.1988 is primafaice 

illegal and against the Provisionis of M  lav; 

and unless the operation of the order is  stayed 

the applicant shall suffer agreat prejudice and 

his criminal case would adversely be affected and 

he shall suffer an irreprable loss.

17) 'That the applicant being aggrieved by the 

order dated 20 ,12.1988 the applicant is  filing 

-this application before this Hon'ble T^-ibunal 

on the follovdng interiala grounds*

i '

G R 0 U N D S

I) Because no Departmental Proceedings can 

be conducted during the pendency of the criminal 

proeeeidtion in court of lav? in viê -J of provisions 

of para 80 of posts and Telegraphs^ Manual 

Volume - III.

(L

II )  Because the impugned order is  unvjarranted 

in lav; and is without jurisdiction,

I I I )  Because the impugned order vjould illegally 

prejudice the criminal case of the applicant and 

would in effect held him guilty even without

. . . l O /
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the trial of prosecution case in appropriate court 

of law vMch is grossly unv'arranted in law.

- 10 -

■
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IV) Because the respondents have acted with 

malafide intention in order to cause va'ongSal 

loss t6 the applicant by passing the impugned, 

order vfnich is illegal and uncalled for and is 

arbitrary,

V) Because the impugned order is  also erroneous 

in law as no ap|)ortunity of hearing has been 

afforded to the applica,nt.

”7. Relief (s) sou

In view of the facts mentioned in f>ara 6 above , 

the applicant: prays for the follovdng reliefss

(i) That by issue of a writ, order or direction

in the nature of cirtiorari by any other 

Qpp©ropriate v;rit, order or directions, this 

Hon'ble Tribunal may kindly be pleased to quash 

the order dated 20 .12 ,1988 ( contained in 

Annejaire No. 6 ) to this application.

(ii) That the cost of this application may

kindly be granted to the applicant,

(iii) That any other -.reliefs which this Hon'ble 

Tribunal may deem just and proper in the 

circumstances of the case may also be granted to 

the applicant,

Interim order^ i f  pr~,yed for;

pending final decision on the application, the

. . , . 1 1 /
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applicant seeks issue of the following interim orders

That the operation and implementat■on of the 

order dated 20„12,1988 contained in. Anne3<ure No,6 

to the application may kindly be stayed during 

the pendency of the application, and in the mean 

time ad-interim stay to the same effect may 

kindly be passed till  the disposal of this 

application.

9. Details  of the remedies e^diaustedt

The applicant declares that he has availed of 

all the remedies available to him under the relevant 

service rules, etc. In f^ct thereis no remec^ available 

to the applicant against the irrrpugned order,

10 . Matter not pending v.lth any other court _e^cs

The applicant further declares that the matter 

regaraing v/hich this application has been made is not 

pending before any court of law or any other authority 

or any other Bench of the Tri?ounal.

11. Particulars of B-a»k“B'£’a€t/fe’ost»iDrder in respect 

of the application fees
DD

1, Number of Indian Postal Order; 5 038937

2, Mame of the i ssuing Bost'0 ffi ce s High Court
Post Office,

3, Date of issueof Postal Order; 4 ,2 ,1989

4 , Post Office at vjhich payable:
General Post 
O ffice ,

12 . Details  of Indexs

In index in  duplicate containing the detail’'̂  of 

the documents to be relied upon is  enclosedJ

12 /
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^3. List of enclosQurs?.

1)Annej(ures No. 1 to 6 of the application.
'DD '

2) Indian Postal Order Mo, 5 088937 d t .4 ,2 ,8 9

issuEd by High Court Bj-gnch Post Office,Lko. 

for Rs. 5o /“ payable at General Post Office,

A11 ah ab a d,/ Lu c k n o „

3) Index of document; ■

4) Vakalat Nama

La cknow spated t 

FeJD . 1989 ,5b. Cj Appli cant

v e r if ic a t io n

I , Ij^tisar Husain son of Imtiaz HuSain aged about

4 8 years working as Sub- Post Master,at Rampur Mathura, 

D istt . Sitapur, resident of Mohalla Bazdari Tola, Qasba 

Khairabad, D istt, Sitapur do hereby verify that the 

contents, from 1 to "13 are true to my personal Imowledge 

and belief and that I have not suppressed lajiy material 

facts.

Lu cknov'-sDat ed s 

,1989Feb

To

Applicant

The Registrar^

.^d.dl. Central Idministrcitive Tribunal, 

Allahcbad.
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f  ̂  T j ^^55Rf̂  ^ t w  t̂ 04» 0* 87

^  ^  ^ I  f̂ O t0*3» 87 ^  ^ tlr̂  f̂ flM'<ir ^

^ TO !^ ^7^1  Itfir ^  t  ^  sm TOT

TT i-f̂  ^  ^ o ^ o q t ^  ^  trfr srter

^ l?T?l W T ?f  ^  ^  m  «T| O T  :? #  ^  <f ^

3tr^T^ lTr'i>it ^  ^  f c ^  If 3ir:A f^T ^ 1

^  ^  71, ^  '5!^iTOisrft, ^  w W r

TTT^ qfiT, #  #  tfr* 1 ^  ^  if ^ ic x  srnr t t ^ ^

f̂r ^  cT T ^  fWiTi5 ^JssTr,

arm t e , 7̂ '̂  ̂ ttrstcw jf m i^jtt
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IN THE CEOTRAL ADMINISTHATIVE TRIBUNAL AT ALLAHABAD

CIRCUIT BEN:H, GANDHI BHAimN 

lucknon .

O.A. No. 39 of 1989 (L)

Intizar Kusain
. .  Applicant

Versus

Superintendent of Post offices

Sitapur and others. Opp* parties,

COUNTER AFFIDAVIT OPTOSING ADMISSION OF Tffi 
APRICATION AS WELL A3 GRANT OF Il'ITERIt« RELIEF.

I., J.M. Sinha, aged about 51 years, son of 

Shri J .S . Lai at present posted as Supdt. of Post 

Offices, S«itanpur do hereby solemnly affirmed and 

state as unders~

That the deponent is the Opp; party no.l

'' V * /. ^

'" .i. "tbe above noted case and he is fully conversant

with the facts of the case.

2 . That the served a copy of

the application along with other documents only 

on 9 .3 ,19 89 , and since the case is fixed for 

13th March-1989, the opposite parties are submitting 

only preliminary objection instead of filinq the 

parawise reply.
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3. That it is pertinent to mention that the

applicant has earlier moved a Writ Ffetition ie.

Writ Petition No.'3772 of 1988(lntizar Husain -vs~ 

Collector, Sita ur and others) against the orders 

of recovery issued against the applicant and the

Hon'ble High Court was pleased to stay the

proceedings of recovery against the petitioner.

4. That after hearing both the parties the 

Hon’ ble High Court held that the recovery order 

was passed without giving any opportunity to the 

applicant and hence the stay order was modified to 

the extent that the recovery can be made against the

> ^e t it i^  ’̂petitioner only after giving him a reasonable opportunity.

 ̂ That the deponent in pursuance of the

orders of the Hon’ ble High Court issued a letter to

25th august 1988 calling upon 

him to give his explanation with regard to the short-

comings of the Government money in the post office.

6. That the applicant wanted to inspect the 

relevant records before giving the statement in defence 

and on 19 .9 ,1988 he was allowed to inspect the 

relevant records. On that day the applicant requested
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some more time for giving his defence statement 

and gave in writing that he will come to the

office of the deponent on 26 .9 .1988 for giving

his defence statement. In that hand-note he also 

acknowledged that he kas inspected the relevant

record. A photostate copy of the hand-note

given by the petitioner himself is being enclosed

Annexure-A to this affidavit.

7. That the applicant did not turned up on

26 .9 .1988  as promised by him and the deponent after

waiting auite a long period issued another letter/ 

reminder dated 30.11.1988 by which the deponent

directed the applicant to appear on 15 .12.1988 for 

giving his defence statement. This letter was served

'-;on the applicant on 1 .12 .88  but the a'-plicant did not

turried up on 15 .12 .88 , which is clear from the report

■ the Asstt. Supdt of Post Offices dated 15 .12 .88 .

A photo state copy of the letter dated 30 .11 ,88  along 

with the report is being enclosed as Annexure-B to

t|iis affidavit.

8. That the deponent has no alternative but to

pass final orders for recovery of the amount embazzled

by the applicant ie .‘ R s .46,899 .42 Faise and the said
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recovery orders were passed on 20 .12 .88 .

êe€̂ t-a£-̂ to€^ure-C-to this ^firf?nS ai».

9. That it transpires that the applicant has nothing

to offer in his defence as tbe embazzlement is proved from

the documents of the Post Office and therefore he

deliberately firstly avoided to give any replj?̂  on the 

pretext to inspection of relevant documents and - 

secondly after perusing the relevant records did not 

submit his written statement in his defence.

10, That the order of recovery has been sent to

the Collector, Sitapur for realizing the amount from the 

applicant. That the order of the recovery passed against 

the applicant are in confirmative with the principles of

natural justice and the opposite parties have every right

' r ^ 4 '  recover the public money embezzled by the applicant

moveable and immoveable properties immediately

otherwise the applicant will transfer his immoveable

property and ultimately the Government will be put to 

irrepairabl'e loss as the Government will not be able to

recover the aforesaid amount from the applicant.

11. That the Post Master Sitapur intimated to the 

office.'pf the deponent on 3 ,8 ,1987 vide his letter No.XP/
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1250/3  ds that Sub Fbst Master Rampur Mathura is 

showing his balance loss by Rs.l0,000/- . The XF

was received on 3 .8 ,87  at 17,30. hrs. Therefore the 

deponent proceeded to R. F; Mathura on 4 .8 .8 7  and cash and 

stamps as per balance of dated 3 ,8 .8 7  was verified and it 

w3s found correct. On scrutiny of S.O. account dated

2 9 .7 .8 7  it was observed that the Sub Post Master

struck total of receipt Rs.34664.70 and total payment

v̂ as Rs. 1195.70. Both totals were correct but the

balance casted by the applicant , Sub Postmaster was 

R s .23 ,469 .07  instead of R s .33 ,469 .97. Thus R s .l0 ,0 0 0 /“

was found short.

12. That on enqu:ry the apnlicant was found 

guilty and was placed under suspension on 7 .8 .87 .

 ̂ ,5 % S|jrri S. P. Maurya :SDl(C) Sitapur was ordered to serve 

-̂ 'ithe memo of the suspension and report the case to

A  .

’<•> police as per enouiry. On 8 .8 .8 7 , the Itostmaster

Sitapur received one LR on forenoon. The LR wanted 

TA advance and D.O. was closed on that day being 

Saturday, The advance was sanctioned by the

deponent on 8 .8 .87  at residence. Next day was 

■Sunday. .So Shri SP Maurya , SDl(c| Sitapur

accompanied by Sri Tanveer Ahmed Cl Sitapur and LR

I
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Sri JK Yadav, P,A. Sitapur HO procGeded on 10 .8 .87  

and reached on 10 .8 .87  at 1 1 .0 0 'A.M.

13. That on arrival of P.0. Shri Lalia Ram 

ED "acker told to Shri Maurya that the applicant had 

gone to Hospital for treatment by giving an application

addressed to the deponent. The deponent proceeded to

RP Mathura on 11 .8 .8 7  and found that the applicant

is absconding. The door of Ibst office was opened

in the presence of Thana Incharge, RP Mathur and it

was found that cash amounting to R s .36 ,899 .42  is short. 

Thus total loss of shortage v̂ /as R s .46 ,899 .42 .

14. That the applicant comes vathin the ambit of

■the definition of IPublic Accountant as given in the 

Public Account Default Act, 1850 as he was a person 

'*^^', who was entrusted with the receipt, custody and

V •.

<=’contr9l of monies of the Central Governrr.ent and was 

I'-' in service of Central Government, The Public Accountarfct 

has been defined under Section 3 of the said Act which 

is reproduced as under:-

” 3 “ Public Accountant’ defined - For the

purposes of Sections 1 and 2 of this Act, the expression
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I.

public accountant’ means any person who as official

Assignee or Trustee, or as sarbarakhar, is entrusted

with the receipt, custody or control of any moneys

or securities for money, or the management of any

lands belonging to any other person or persons,

and for the purposes of section 4 & 5 of this '^ct 

the expression shall also include any person who, 

by reason of any office held bjr him in the service (S 

of the Central Government or the Government a State,

is entrusted v/ith the receipt, custody or control 

of any moneys or securities for money, or the 

management of any lands belonging to such Govern­

ment,”

15, That under Section 4 of the said Act

pf'gyides that the head of the office to which any 

such Public Accountant belongs may proceed to recover

'.’•S'
‘ such loss as such if the amounts thereof where 

an arrear of land revenue due to Government. The

provision of Section 4 of the said Act are

reproduced below'-

” 4, Prosecution of Accountants and sureties - 

The person or persons at the head of the office
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proceed aga5.nst any such.public eccountant 

and bis sureties for any loss or defal­

cation in his accounts, as if the amount

thereof were an arrear of land-revenue du©

to Government. ”

- i. -

That the arrears of land revenue are 

recoverable at present under the provisions contained 

in U, P. 2amindari Abolition and Land Reforms ;^ct 

(Act no.l of 1961) and Rules framed thereunder. The^e 

is no provision of giving any opportunity before 

issuing citation /demand, although there is a 

provision contained in Section 287-A of the said Act 

which provides that demand rpray be made under protest

and a suit for recovery may be filed and the said 

provision is being quoted belov«/:-

** 287-A. Payment under protest and suit 

for recovery - (l ) Whenever proceedings are

-  8 -

for the recovery of any-arrear of land revenue 

or for the recovery of any sura of money
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recoverable as arrear or land revenue he 

may pay the amount claimed under protest to 

the officer taking such proceedings, and upon 

such payment, the proceedings shall be

stayed and the person against whom such 

proceedings were taken may sue the State 

in the Civil Court for the amount so paid 

and in such suit be plaintiff may, not­

withstanding anything contai-ed in section 

278 , give evidence of the amount, if any,

which he alleges to be due from him.

(®) No protest under this section shall 

enable the person making the same to sue in

the Civil Court, unless it is made at the 

time of payment in writing and signed by

such person or by an agent duly authorised

in this behalf.«

- 9  -

17, That as such the application is not maintainable

and the applicant may approach in the manner aforesaid

after m.aking demand under protest.

18, That the applicant's v/rit petition is still

pending before the Hon'ble High Court and that the

applicant cannot approach this Hon'ble Tribunal unless
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he withdrawn the writ petition.

19. That it is also pertinent to mention that

the order impugned in the instant application

was not passed in a disciplinary proceedings

Under the provisions of Central Civil Services

Rules and therefore the provisions of para-SO

of Fbsts and Telegraphs Manual V o l .III  will not be 

attracted.

20 . That the instant application is not

liable to be admitted nor the applicant is 

entitled to get any interim relief in the 

circumstances narrated above.

/ I

Verification.

I ,  the above named deponent do hereby verify 

that the contents of paragraphs 1 8. 2 are true to 

my personal knowledge, and those of para *3 to | 3  

are believed to be.true on the basis of perusal of 

office records as well as information gathered and
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^hose of paras
to

are believed to be

true on the basis o ^ e g a l  Nothing material

fact has been concealed
and no part of it is false.

Lucknow,

Dated: :

I i*^®ntify the deponent who has 

signed before me and is personallu known to me.

(V .K , Chaudhari)

Addl. Standing Counsel for Central Gdcvt. 
(Counsel for the Opp-Farites)

Lucknow,

Dateds Mar. 89.

’ Solemnly affirmec^efore me on
!

; at am/pm by the deponent SotI JM Sinha by

"  ̂ Shri VK Chaudhari, i^,dvocate, ^ g h  Court, Lucknow Bench, 

’ Lucknow,

I have satist^ed myself by examining the

deponent that he unde^tands the contents of this 

; affidavit which vjere read, over and explained to him 

J by me.

Oath Commissioner,

C\erW '■■■

oy/
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i

Appli cantIntizar Husain

Versus

Superintendent _o£ Post Office

Sitapur and others' ...................... QpP. parties

REJOINDER AFFlDlivVIT OH BIHM jF OF THE ^^PLlGjNT_ 

m ^INST THE' COUISITER AFFIDAVIT OF THE .^M IS S I ^

OF THi OPP. PARTY. "

I ,  Intizar Husain aged about 48 yesars son 

of Mirza Imtiz Husain resident of Mohalla Baziari 

Tola Qasba# Khairababad, D istt , Sitapur, do hereby 

solemnly affirm and state on oath as uider:-

y.ii' ____  W

y 'L  ~ :S. y ig i!tB $ x aE ^ ia B L a H f c x h s a x iS B R B x f a a x S f c g z C a ^ :g i^ g s tk ^

a^xSKkx®:^x5iiiHh»x

1  That the deponent has gone through the

counter affidavit of Sri J.M .Sinha dated 

13 .3 .1989  ( hereinafter referred to as the counter 

affidavit ) and the deponen^has understood the 

contents thereof a n d ' t ^ ^  ii=o fully conversant 

with the facts deposed heretic under:

2 , That the contents of para 6 of the applicatior

under sectionl9 of the act are reiterated as

c o r r e c t  and those of the contents of RaSia the



i :

counter affidavit in so far as those are contrary 

to the facts mentioned in  the para 6 of the 

application Under section 19 of the k c t  are 

^^nphatically denied ,

3. That the contents of paTas 1 and 2 of 

the/ counter affidavit need no reply.

-  2 -

4 ,  That the contenfes of para 3 of the counter 

affidavit are not disputed except that Hon’ble 

High CcMrt had stayed the recovery of the money 

sought to be recovered vide citation dated 

18 .4 .1 988 .

5 .  That the contents of para 4 of the 

counter affidavit are not disputed except that 

Hon’ble High ^csurt vide order dated 8 .8 .1988

had stayed the recovery during the pendencj.;' of the 

writ petition and the Hon'ble High courth^s also 

served " However it  will be open 

the opp. parties to hold enquiry against the 

petitioner . lifter the enqiairy has blsen completed 

it  vdll be open to the opp. party no. 3 to apply 

for vacation of this interim order ** . As the 

m attei^act the Hon'ble High Court had observed 

by way of a passing referenece so far as the 

interim order before the Hon’ble High ^ciirt WaS 

concerned . The Hon'ble High ^ourt has not mandated 

or tenpowered -the cpp. party to undertake any 

enquiry  ̂ 0 n l ^ a n  option was given to the opp. 

party to make or not to make any encpiry in  the

matter .

6 . That the contents of para 5 of the counter

. . . 3 /
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affidavit are incorrect , wrong an d^^p h atically  

denied, the alleged proceedings mentioned in  para 

under reply have been vindictively started against 

the petitioner vdth utmost malafide intntion 

to harm and prejudice the case of the applicant 

before the Ugiminal.. court .

-  3 -

■

7 , That the contents of para 6 of the counter 

affidavit are not a dmitted as stated. It  is  

howeger true that after the deponent made application 

for supply of certified copy'of the documents 

vide annexure 3 to the application and it copJ£J?> 

were not supplfi^and refij sed the feppli cant 

had no ulternative but to apr^r for inspection 4- 

that Wag A l l o w e d  ^but the applicant was not ' 

permitted to make notes therefrom , as sucih no 

proper inspectiot^r  copyies of documents relied 

upon by the opp. parties were given . The 

annexure - no-1 is  however not disputed .

8 , That the contents of far a 7 of the cointer 

affidavit are denied as stated^Q>n*^he date fixed 

of vjhich the deponent was informed ^ e  could not 

attend because he was seriously i l l  and was 

adviged rest and for his absence he had consistoitly 

submitted meŝ fejsafe Medical certificate on relevant 

date^^or  his reas-on's^ absence. On 15 ,12.1988 

also the deponent was i l l  and he had submitted 

h is  Medical certificate to the opp, parties ,but 

the opp. party malafide and in utter haste passed 

impugned order on 20 ,12.1988 imposing a recovery 

of 46 ,899 ,42  paise without consfeaering the 

Medical certificate and the application for
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e x c u s e ^  3^t is  also petinant to mention that

applicant has orally as well as vide ahnexure -4 and

5 of the application re<^ested several times

opp, parties that the proceedings of recovery shoal

v /
be withheld t ill  the conclusion of a criminal cas^ 

u /s  4p9 I .P .C ,  pending in  Sitapur, but

the opp. parties most Bsnta cruelly ignored the 

request and straightaway passed the

impugned order of recovery of the alleged 

'•'''in^jdiBxx^^rabezzled amount from the applicant even 

without determining the actiual guilt of the 

deponent , The deponent has also fre<^ently intima­

ted that the deponent's case before the criminal 

courts would be adversely prejudiced but it  

W a s not heed ed by the opp, parties who had taken 

law in their hand, and ignored all the judicial 

norms and p r i n c i p ^ o f  natural justice.

9, That the contents of para 8 of the 

counter a f f i ^ y i t  are denied as stated , By no 

encpiry wer^the name-^he applicanthas so far 

^ beenj^guilty and the ratter is 

aibjudice , The order dated 20 .12.1988 has beai 

passed with maladous motive and is  illegal .

10. That the contents of para 9 of the 

counter affidavit are wrong and Emphatically 

denied .the contents of'^under reply are mere 

creatures of isagination of the opp. parties , 

m a l l coous mind. Niether embezzlement has been 

pro\^!^^ far nor it  can be inferrend that 

a p p l i c a n t  h a s ' ' n o t h l n g  t o  sss in reply especially

When h o t l y  contested matter is  pending^rom

the court of C .J .M . sltapur t ill  the ftpeX coart



f
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c£ the State .

11. That the contents of para 10 of the counter 

affidavit are misconceived, wrong a n d ^p h a tic a lly  

denied, the amount alleged to be em bezzl^by '^  

the deponent can not be recover^^until^^^he guilt 

of erabazzelement has been kesai determined in

any court of law or properly initiated departmental 

proceedings after the conclusion of criminal case 

pending in the court of C3iief Judicial Magistrate, 

Sitapur.

12. That the contents of para 11 of the counter 

affidavit are denied as stated, and the contents 

of application contained in para 6 thereof as are 

relevant to the extent of the contents of para 

under reply are reiterated as correct ,

13 , That the contents of para 12 of the counter 

affidavit are denied as staged and those of the 

contents para 6 of the application relevant for 

the purposes of the para under reply are reiterated 

as correct ,

14, That the contents of para 13 of the counter 

affidavit are wrong and denied and the contents of 

para 6 of the application relevant for the f^rposes 

of para under reply are reiteratedas co-rrect ,

15 . That the contents of para 14 of the cointer 

affidavit are highly miscotc^^ved and not 

applicable to the csse. The provisions of



«
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be term^otherwise th«n dejartmental procedLng s 

because the opp, parties have no power or
quasi- /

jurisdiction to undettake any judicial or ^

judicial proceedings except the depatmental 

proceedings ,

21 , That the con^nts of para 20 of the 

counter affidavit^inisconceivec^re denied. No 

opportunity of hearing has beoi given to the 

deponent and as the impugned order dated 20 ,12 .88  

is  wholly vdthout jurisdiction , it  is  liable to 

be quashed and the application deserved to be 

admitted and ultimately allov?ed against the 

opp, parties.

Lu cknow:D at ed: 

March 1 Ij , 1989 Deponent

Verification

I ,  the above named deponent do hereby verify 

that the contents of paras 1 t o  j lj ^  ^  

of this rejoinder affidavit are true to ray knowledge 

and those of p a r a s ^ J f ^  -h^ 7- 0 ' ^ e  believed by me

to be true, signed and verified on this/t^/^ay of 

Marcli 1989 at Lucknow,

Deponent

I identify the deponet^^ who^has signec 
beforeme,

Advoca'
---

Solemnly affirmed beforeme on

at 'am7p» by the deponent

«ho laentiflea^by Sri
A d v o c a t e  H i g h  C o u r t  L u c k n o w  I j J c k n o w

I h a v e  s S t is ia e a  n^SElf by the^aepp«|

^ C o r - '  o,.ncb '
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w y/'
Public Accountants Defaults .let 1850 haVfibeen

■■ ,
misconceived and t h o f ^  are not applicable in 

the s e d s a t  case.

\ / >

16« That the contents of para 15 of the counter

affidavit are misconceved are denied,, Ihe 

previsions of Bublic Accountan s Defaults Act 1850 

are not attracted in the &3d sascJ^m x»x , instant case

17, That the contents of para 15 of the 

counter affidavit are wrong are denied,'Ehe 

provisions of U,P .Z .A , Sc L ,R , Act hav e been 

misconcd ved and are not applicable in the case 

of the deponent ,

18, That the contents of para 17 of the counter 

affidavit are misconceived aJid are denied.

The application is  perfectly valid and maintainable

19, That the contents of para 18 of the counter 

affi<3avit are misconceived and are Emphatically 

denied.

20 ,‘̂ ha% the contents of para 19 of the counter 

affidavit are highly misconceived and are fempahti- 

cally denied. The opp. p a r t ^  were d® absolutely 

debarred from taking any departmental proceedings

under para iSxa 80 , of Post and Telegraph Manual
■ e

Vol. Ill  -^during the pendency of the above mentione 

criminal case , | t  is ludicrous to say that the 

order ig^utoed has not been passed in  the

disclipinery proceedings . a 

matter of fact the instant proceedings can not
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arbitrary nor actuated by any malafides. It was taken in public interest after 
following the prescribed procedure and after examination o f the relevant 
records by the appropriate authorities. In view o f above, the application is 
dismissed being devoid o f merit. There would be no order as to costs.

Appeal dismissed

CENTRAL ADM INISTRATIVE TRIBUNAL  
(Bangalore Bench)

T .A .N o . 19 o f  1986 {¥)
Decided on 28-4-1986

CORAM

The H on’ble Mr. Ch. Ramakrishna Rao, Member (J)

The Hon’ble Mr. L .H .A . Rego, Member (A)

Mr. M . Huchaiah — Applicant
Versus

Union o f India and others — Respondents

(i) P&T Manual, Para 80—Charge-sheet in force of Police action—Charge 
of mis-appropriating over a lakh of Rupees—FIR filed—Special Judge has been 
informed—Rules provide when case of substantial amount is there, it should be 
given to police and departmental action should await—Held departmental enquiry 
could not proceed.

Held, We are, therefore, satisfied that the holding or continuance o f the 
departmental inquiry pending investigation by the CBI, is likely to prejudice the 
case  of the Applicant. The loss alleged to have been sustained by the Govern­
ment, is over a lakh of rupees and keeping in view the magnitude o f the loss, 
the department would be transgressing pargraph 80 o f the Manual, which lays 
down that prosecution should be the general rule in cases which involve loss o f  
substantial public funds i.e. in excess of Rs. 2,000. (Para 9)

(ii) Departmental enquiry in face of Court Case— Charge-sheet issued—Plea 
that no Court Case has started so there was no bar to departmental action— 
Tribunal found FIR already filed. Special Judge informed, CBI is already seized 
o f  t h e  m a t t e r — Held the departmental action should be pended till police case is

over.
Held sinc-c the Delhi Police Establishment, Bangalore Branch, is already 

<;ei7ed of the matter and a regular case has already been registered by the CBI. 
A s  the Special Judge has been i n f o r m e d  of the FIR, the Respondents have to 
^wait further progress o f  the investigation and the final outcome. We t^er^f^f •
reTect the submission o f S h r i V e r u d e v a  Rao that the non-f il ing  o f  the Charge-
S  en a b les  the  R e sp o n d en ts  to hold departm enta l p roceedm gs  agam st he  

 ̂ (Para \Z )
applicant.

Cases re ferred :
1. Tata Oil M ills v. Workmen, AIR 1%5 S.C. p. 155.

4
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SLJ^p  ̂ Manager, ONGS v. Lalcliand Vajirchand Chandana, 1981 (2)

3. State o f  Andhra Pradesh v. Rama Rao, AIR 1963 SC 1723.
4. Union o f India v. Sardar Bahadur, 1972 SCR 213.

D R -N an d k arn i, 1983 ( I ) S U

Advocates :

For II,e Applicant ; Mr. Ragliavendrachar, Advocate.

For the Respondent : Mr. Vasudeva Rao. Advocate.

IM PORTANT PO INT

. . . . .

JUDG M ENT

Jhe «'=;* by

(re^rfed'to i ^ ' s u ^ S L S f r i t ^ t c t i
TOtntal enquiry as and when called by the In q u ir f OOker^referreH
w id restraining the Resnondenfs from (referred to as I .O .)

.decision  o f the case in Crime N o R C  9/85 BLR t he  inquiry till
(referred to as TiRM r e la t in T to tw h  , .  ^  ’ the First Information Report 
of Investigation (referred to as ‘C B r) on 3 ^ 3  l ? 8 r t  "h V*?" 
n„d Sessions Judse(rererred“ a ? - ^ e c ia f j u d g e 'x C g S ^  « v i ,

2. The facts giving rise to the application are briefly as fo llo w s:

The Applicant was placed under suspension on 1 17  iq r4 u

M em'ora'ndl'
defence, within 10 days o f  recein ”  f the statement o f
af 16.30 hrs. Respond'^nrNa i t e  t^e D ^ T o ?  o f

f ^ r t a s  ‘D i^ cto r’) i d g e d ' Slor an offence under section 409 IPC anA j .

B i n t ]  C -^ p f^ o n  Act ^ 9 4 7  S  " h e C m
Bangalare, who forwarded the same to the Special Judpe Wh^

tT d S T n ' aL“ .r i ' l s  r e e d S l T ‘, T ^ , s f  'd” ' > «
. - . t e n d  the d e /a r t .e n ta ,

Counsel for the appl°ca'nt'is^1hat™ld^g''of'^?deMftment°a^^^^
Client, when the matter is still being investigated E rthe C B •'"!

g i i p j s s s s ^
be ‘he general rule in all those cases which 

are found fit to be sent to the court, after investigation and in which 
the offences are of bribery, corruption or other criminal misconduct

494 a l l  IN D IA  SERVICES LAW JO U R N A L  1987(4)
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involving loss o f  substantia! public funds. In such cases, departmental 
action should not precede prosecution. In other cases, involving less 
serious offences or involving malpractices o f a departmental action 
should be taken and the question o f prosecution should generally not 
arise.

N ote I : A case involving loss o f substantial funds, would be a 
case in which the loss exceed ;

(1) Rs. 2,000 in respect o f a departmental employee.

(2) X X X X

N ote II ; X x x x x

N ote I I I ; In all cases, where prosecution has to be launched, a 
report should be lodged with the Police, as soon as the 
case comes to notice and departmental enquiries should 
not be held simultaneously with the police enquiry, except 
to the extent permitted by the police. The question of 
taking departmental action in such cases, would arise, 
either on completion o f police enquiries and other refer­
ring the case for departmental action, or after completion 
of the court case. If, however, it is desired to conduct 
departmental enquiries, simultaneously with police 
enquiries or to take departmental action, wherever feasible 
before the case is taken up for prosecution by the police 
the matter should be decided after consultation with the 
police authorities.”

“ 81. Once a charge-sheet has been filed in the court against an 
employee, the departmental proceedings, if  any, initiated against him 
on the same facts o f  the case should be kept in abeyance, till the 
finalisation o f the criminal proceedings. Similarly, an appeal filed 
against the penalty imposed in the departmental case, should not be 
disposed of, if  in the meantime, criminal proceedings on the same 
facts o f  the case, have been initiated.

■4. Shri Raghavenderchar submits, that the charges framed in the depart'- 
, mental inquiry^and the subject matter o f  investigation by the CBI, are identical 

and since they both involve loss o f substantial public funds exceeding Rs. 2,000 
departmental action should not precede prosecution, as laid down in paragraph 
80 o f  the Manual extracted above. According to Shri Raghavendrachar, even in 
exceptional case, where the competent authority deems it expedient to take 
recourse to departmental action simultaneously with the police enquiry, this 
should be done after consultation with the police authorities. In the present 
case there seems to have been no such consultation.

5. Shri M. Vasudeva Rao, counsel for the Respondents, on the other 
hand, submits, that the charges in the departmental inquiry and the subject 
matter o f FIR, are not one and the same; that there is no legal impediment to 
the continuance o f a departmental inquiry pending investigation by the police; 
that paragraph 81 o f the Manual envisages, keeping in abeyance departmental 
proceedings, only in a case, where a charge-sheet has been filed in the court, 
against an employee and since this stage had not been reached, there is no 
violation o f the procedure prescribed in the Manual.

\
----- IBTT ’T
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3~
6 We have had a close look at the stalement o f  articles o f the charge 

framed'against the Applicant (referred to as ‘statem ent’) annexed to the Memo­
randum issued to the Applicant, by the Supermtendent and the contents ot the 
FIR forwarded to the Special Judge. The compiamt m the FIR pertams to 
misappropriation o f customs duty, realised by the Applicant, m respect o f 14 
narcels/articles aggregating to Rs. 1,08,057.06, while the statement also relates 
to failure on the part o f the Applicant to credit to the P.O. account amounts 
realised from various addresses o f  foreign parcels, towards customs uuty in 
respect o f \3 items. The number o f the parcels given in the statement, broadly 
ta lly  with the number of parcels/articles mentioned in the FIR. Shri Ragha- 
vendrachar is therefore right, in contending that there is an overlap o f the 
charges in the statement and the allegations in the FIR.

7 Shri Raghavendrachar next relies on the decision in the Tala Oil Mills 
v. W o rkm en \ wherein the law has been laid down by the Supreme Court as 
fo llo w s;

“ It  is desirable, that if the incident giving rise to a charge framed 
against a workman, in a domestic enquiry, is being tried in a criminal 
court, the employer should stay the domestic enquiry, pending the 
f i n a l ’disposal o f the criminal case. It would be particularly appro­
priate, to adopt such a course, where the charge against the work- 

\  ' man is o f a grave character, because in such a case, it would be unfair 
V  to compel the workman to disclose the defence, which he may take

before the criminal court.”

and on the decision o f a Division Bench o f the Gujarat High Court in Project 
Manager, O NGC  v. L akh a n d  Vajirchand Chandana- wherein it was observed :

“The prayer is in respect o f  the stay o f  disciplinary proceedings, ini­
tiated under the Oil and Natural Gas Commission Regulations ; (I) 
because a parallel departmental proceeding is likely to cause prejudice 
to the defence in the criminal case, where the accused has the right to 
keep his mouth shut and not to reveal his defence (2) he can obtain a 
verdict from a Court presided over by a Judicial Officer, who is adept 
appreciation and assessment o f ' evidence; in an objective manner, 
in s tead  o f a decision from a disciplinary authority, constituted by his 
em p lo yer  w h o  does not possess these advantages ; (?) complications 
iriay arise, if  the same evidence is believed by one and disbelieved by 
the other and contradictory 'verdicts rendered by them. These are 
not matters which relate to Industrial Disputes Act or any other 
Labour Legislation. We are, therefore’ unable to uphold the conten­
tion th a t  the  learned single Judge had no jurisdiction and that the 
learned Single Judge ought not to have granted interim relief, main­
taining status quo, during the pendency of the petition.”

8 Thoueh the decisions relied upon by Shri Raghavendrachar, were 
r.nHPred in respect o f  a domestic inquiry under the Industrial Disputes A ct vis-a- 
v /r th e  proceedings pending in a criminal court against an employee the 
n r  nciDles e n u n c ia te d  therein, are equally applicable to departmental proceedings 
a g a i S  a  civil servant, under Article 311 o f the Constitution o f India.

1. AIR 1965 SC 155.

2. 1981 (2) S U  332.

\
/
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9. We are, therefore, satisfied, that the holding or continuance of the 
departmental inquiry pending investigation by the CBl, is likely to prejudice 
the case of the Applicant. The loss alleged to have been sustained by the 
Government, is over a lakh o f rupees and keeping in view them agnitude o f the 
loss, the department would be transgressing paragraph 80 of the Maiiual, which 
lays down that prosecution should be the general rule in cases which involves 
lo ss  of substantial public funds i.e. in excess of Rs, 2,000. Nothing has been 
stated in the reply, filed on behalf of the Respondents to the application filed by 
the  Applicant, as to why a departure was made in the present case, from the 
general rule. Nor has it been stated in the reply, whether CBI was consulted 
regarding continuancc o f the departmental proceedings as laid down in Note III 
appended to paragraph 80 of the Manual.

10. Shri Raghavendrachar next contends, that the Superintendent, in his 
le t te r  dated 31-12-1985 stated, that the CBI had not submitted the FIR to anv 
court against his client, that the, case was still under investigation by the CBI ; 
whereas the CBI had forwarded a copy o f FIR to the Special Judge even on 
30-3-1985 and in view o f this factual infirmity in the letter dated 31-12-1985 his 
client was not bound to attend the departmental inquiry, as directed in the said 
letter.

11. Shri Vasudeva Rao states that no charge-sheet has yet been filed but 
f  only FIR was forwarded to the Special Judge for information and as such, there

is no bar to the continuance o f  the departmental inquiry against the Applicant.

12. We do not find any substance in this submission o f Shri Vasudeva 
Rao, since the Delhi Police Establishment, Bangalore Branch, is already seized 
of the matter and a regular case  has already been registered by the CBI. As
the S p e c ia lJ u d g e  has also been in form ed o f  the  FIR, the Respondents have  to
await further progress o f the investigation and the final outcome We, therefore, 
reject the submission o f Shri Vasudeva Rao that the non-filing of the Charge- 
sheet, enables the Respondents to hold departmental proceedings against the 
Applicant. '

1:3. There is yet another reason as to why the criminal proceedings, 
should take precedence over the departmental inquiry, in cases of the kind we 
are dealing with. In the State o f  Andhra Pradesh v. Rama Rao^, it has been laid 
down :

“In considering whether a public ofiScer is guilt.y of the . misconduct 
c h a rg e d  against him, the rule followed in criminal trials, that an 
ofience is not established, unless proved by evidence beyond reason­
able doubt to the satisfaction o f the Court, cannot be applied, and if 
that rule be not applied, the High Court in a petition under Art. 226 
of the Constitution is not competent to declare^^the order of the 
authorities holding a departmental enquiry invalid” .

14. This has been reiterated by the S u p re m e  Court of Union o f  India v. 
Sardar Bahadur*, in the following words ;

“ The disciplinary enquiry is not a criminal trial. The standard of 
proof required, is that of preponderance of probabilities and not 
proof beyond reasonable doubt.”

i  AIR !y«3SC 1723.
4, AIR 1972 SC 213.
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15. Thus, the Respondents are not in any way prejudiced, if the criminal 
proceedings against the Applicant are finalised in the first instance and later a 
decision is taicen, regarding the holding o f the departmental inquiry then in 
light o f the judgment o f the criminal court, as ruled by the Supreme Court in 
the decisions cited supra.

16. Shri Raghavendrachar vehemently contends, that the personal liberty 
o f his dient guaranteed under Article 21 o f the Constitution will be infringed 
by holdmg the departmental inquiry concurrently with the investigations o f  the 
criminal case pending with the CBI and in support o f his contention, counsel 
has relied on a decision o f the Supreme Court in the Board o f  Trustees, Port o f  
Bombay D R. N a d ka rn i\ in which, it was held that ‘life’ includes reputation 
or livelihood o f a person. We do not consider it necessary, to examine this 
contention, in the view we have already taken, regarding the merits of the 
application. After carefully considering the pros and cons, we are satisfied 
that the order dated 31-12-1985, issued to the Applicant, by the Superintendent 
IS factually and legally unsustainable and we accordingly set aside the same 
We also direct the Respondents, not to hold the inquiry against the Applicant 
till the completion o f the criminal case (Crime N o. RC 9/85-BLR) FIR in 
respect o f which, was lodged by the Director with the CBI and copy o f which 
was forwarded to the Special Judge by the CBI for information.

17. In the result the appeal is allowed. N o order as to costs.

^  Appeal allowed

CENTRAL ADM INISTRATIVE TRIBUNAL 
(Jodhpur Bench)

O .A .IT .A . N o. 139 o f  1986.
Decided on 3-9-1986

CORAM
The H on’ble Mr. B.S. Sekhon, Vice-Chairman.
The H on’ble Mr. G.C. Singhvi, Administrative Member.

Shri M ool Chand -P e ti t io n e r
Versus

Union o f India and others — Respondents

(i) Surplus staff, how to deal with—Applicant a confirmed Carpenter— 
Became surplus due to a senior being reinstated by Court orders—reverted as 
Khalasi—Held reversion could not be done except under Art. 311(2) -C orrect 
course would to create a supernumerary post for him.

Held In view o f the foregoing and the fact that the petitioner was holding 
the post of carpjnter on permanent basis, his reduction to the rank o f Khalasi 
is impermissible. This is so not only in view o f the protection available to the
applicant under article 311(2) of the Constitution but also for the reason that
such a course is to say the least is extremely unfair and unjust. The proper 
course for the competent authorities was to create a supernumerary post and 
not to penalise the applicant for no fault o f his. (Para 6)

5. 1983 (1) SLJ 256.
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