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CENTRAL ADMINISTRATIVE TRIBUNAL,CIRCUIT BENCH LUCKKOW, i
i enee

! Registration 0.A. No. 35 of 1989

i shiv Prakash Awasthy o e oo Applicant.fﬁ

;;
‘ Versus

1 Union of India

and others ose ceo «+s Respondents.

!
.. Hon., Mr. Justice U.C. Srivastava,V.C.
: Hon'ble Mr, K. Obayya, Member (A)

( By Hon. Mr. Justice U.C. Srivastava,VC)

1
| ) /._/’\V -
v ‘ = 7
.S R The applicant while werking as Driver was charge- (*
] . {
: sheeted Dbecause of an: accident which was caused -

! due to his 8@ negligence. An enquiry officer was appoint\:;?i‘i\k
and the enquiry officer conducted the enquiry and after

| completion o £ the enquiry, the enquiry officer came to

| the conclusion that:the charges égainst the applicant

were not preved. The disciplinary authority did not

? agree with the findings recorded by the enquiry officer

and has conéequently, punished the applicant by reducing

! him from the Engine Driver(C) to thé post of Shunter

fogvthq‘pe:iod of three years with p@étpening future

! increments. The applicant filed an.appeal against the

samemand_the_appeal‘;ue was'dismissed, thereafter , he

f has filed this application.

? 2, ~ According to the respondents, the applicant
was responsible for causing an dccident and only miner““ﬂ\\ﬁ

punishment was given to him. But, in this case, if the

enquiry officer has exonerated the applicant, the
! ' disciplinary authority, in case disagrees with the

findings of the enquiry officer, should have assigned

reasons for his disaereement and he should have issue
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a show cause notice to the applicant which _make®

¥in enablxito & filé effective representation against
the'same, but the same was not done and an opportunity
of hearing was not given to the applicant, which
vielates the principles of natural justice. In this

connection, reference has been made to the case

atz of Orissa,1969 SLR page

§§Z wherain it has been held that when the disciplihary
authority did not agrse with the findings of the

enquiry officer, giving of the notice is must and -
without giving him hotide and an opportunity of

hearing no order can be passed.

3. Accordingly, this application is allowed amd
the order of punishment datedl6.12,1987 aﬂd the
appellate order dated 2.3.1988 are quashed. However,

this will not preclude to thé diagixinafygeéfiéeﬁmft@m
: disciplinary

going ahead with the gagada® proceedings after giving

show cause notice and an opportunity of hearing to

the applicant. The application is disposed of with

L.

Vice=Chairman

the above terms . NO order as to costs.

Dated: 16,9.1992

(n.u.)
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- ¢ Particulars to be examined Endorsement as to result of Examination
- ‘ e , 9’
1. s the appeal competent ? M
2. (a) 's the application in the prescribed form ? iy 4
(b) Is the application in paper book form ? -5
(c) Have six complete sets of the application wo
been filed ?
3. (a) s the appeal in time ? . “j/j
(b) If not, by how many days it is beyond -
time ?
(c) Has sufficient case for not making the — F’“’"%
i application in time, been filed? = - S j
4. Has the document of au'thorisation/Vakalat- \VS - \\‘
nama: been filed ? ‘ i
5. Is the application accompanied by B. D./Postal- N & Q'P'Q N ‘D_D aqre %6’
Order for Rs. 50/- | ‘ > af 23]ifo / -
6. Has the certified copy/copies of the order (s) \’)A -
against which the application is made: been _ \
filed ? J
7. (a) Have the copies of the docurﬁent‘s/relied s
upon by the applicant and mentioned in
the application, been filed ?
(b) Have the documents referred to in (a) \)f)
above duly attested by a Gazefted Qfﬁcef
L andnumberd accordingly ?
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Po.u.89 Honfble Mr. Ajay Johri, A.b.
Honf Mr. D.K, Agrawal, J.M.

None is present for the a;,gplicé.nt.
, Admit. Issue notice to the resgondents ,
to.file reply by 10-5-89. The applicant
may file rejoinder, if any, within 15 Gays
thémafter and the case be listed for
final hearing on 29-5-89,
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C.A. No. 35/89
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‘5erial - Brief Order, Memtioning Re.ference How&'éomplied
number if. necessary : with amy

of date of
order compliance
and datg |

()

3/11/89

Hon' Mr, D.K. Agrawai, J WV

‘None appears for the parties, o
Shri V.. Pal , Law Asgistant, N.Z. Rajlway
present in the Court has been infomed ebout
the-iiiihg of thie case-agéinst,the Railway
¥ Adninistration. The spare copy of the applicat
"ie not available on record. “The.resHonéents ar
directed to gupoint a counsel for receiving not
" in the case, The agpllcant ig cirected to file
copy of the notice within 3 weeks,. Let a notice
be sent to the coupcel for the applicant for th
: pufpose. Lict this case for orders on 22=-1=-50,
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“ IN“THE CENTRAL ADMINISTRATIVE TRIBUNAL ALLAHABAD BENCH

AT LUCKNOW : e/
ORICINAL AFPLICATION
' Refgsn No. of 1982
Between
Shiv Prakash Awasthy Petitioner
Versus - ' !
Unicﬁfof India & others v . Respondents
INDEX. -
‘.'o"o-."a-o‘o"o-o‘“ b Tt et Tl el Sl St Sl Tl S S o ";g."."."o v
1. Memo of Petition Page No |
: o 1 to [,l@*
2. Aggexu:g No.ol_ | . ' J
: True copy of 1mpugned punishment order ht==43
order dated 16.12.1987 alongwith enclosed -

form -3

3. Annexure No.2

o
True/photostat copy of impugned Appellate  Ul-hS™ )
order dated 2.3.1988 passed by DRM(Safety)

but order signed by some-one else 'for DRM
- (Safety)

a. Em;e.am...ﬂ.e.-é
True photostat copy of CP/T-79 No.996069. 78

5. Apnexure No.4 !
1. True copy of Charge sheet dsted 11.3.1987. LT-67_

6. Anpexure No.5

Ture copy of representation of petitioner dated (8- 69

20.0.1987 denying the charges in the charge
sheet, and demanded certified copies of doaments
and statements recorded by the inquiry committee
prior to issusnce of chalge sheet.

7. Anpexure No.6

True copy of the reminder of the petitioner 70~/
dated 5.6.1987 to supply copies of documents 3

&‘yk A/in2>/ . aswell as to supply Hindi version of Charge |

NS
XS
&

sheet and copies of doaiments.

o o
QC\ True copy of letter dxkmiix of Shri Sukh Chain ”72,

Singh received by the petitioner on 22.5.87
that he has been appointed Inquiry Officer
and that he will hold an inguiry in the case..



o
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(2)
9. Annexure No. 8

True/photostat copy of Amended instruction .°7:3
of S.R.8.15/1, 8.15/2 and 8.15/3 Special
instructions. about shunting etc.

- 1¢. Annexure No.9

'True/photostat copy of findings of the ' ‘7Lf’81%
Inquiry Officer dated 8.7.1987 saying
that no charge is proved against the petiticner.

11. Annexure No.1C

Tepe/photostat copy of appeal to the DRM(NER) N5- 8@
Incknow dated 19.1.1988 preferred by the
petitioner against the punlshm(nt order

dated 16.12. 1987.

12. Vakalatnama  (Power)

e I T e T E T e Tt T AT a T e T e T e T e T e " e T e "t " e " e " " ™ e ™" e 0T e ™ e ™ e ™ -

s 0 | |
PRESENTED TO DAY BY, UA/\/“

Inckiow, . (Harendra Prakash Srivastava )%
Dated’Z;Jh/banuary,lQSg | Advocate: /‘L

|

i
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
~ ALLABABRAD BENCH '

BEIWEEN

Shiv Prakash Awasthi, aged about 48 years,
son of Shri (late) Mendi ILal Awasthi, R/0
26 Charas Mandi, Dugawan, Iucknow ««. Applicant

| ~ AND ,
. 1. Union of India, through the Secretary
Ministry of Railvays, New Delhi.

2. The Senior Divisional Mechanical Engineer,
DRU Office, WoBthBaster: Railvay, Ashoka Marg,
Tucknow ) , o L
The Divisional Railway Manager, North Eastern
Railway, Ashok Marg, Iucknow. |

Shri Vindhyachal Singh, adult, son of not known
\to,the applicant;,at present posted as Senior
Divisional Engineer(kechanical) N.E.Railway,

Ashok Marg, Lucknow.

+++ Respordents.

DETAIIS OF APPLICATION:

1. ' Particulars of the Applicant:

| (i) Name of the Applicant : Shiv Prekas Awasthi
| (1i) Name of Fathér : Late Shri Mendi lal
? _ 1 ~ Awasthi.

(11i) Age of the applicant About 48 years.

(iv) Designation and : Driver (Godds)

, particulars of office  I5co Shed,Charbagh
(Name & Station)in which™  NER Iucknow
employed or was last '
employed before ceasing
to be in service.

i Pl At - -




N\

Loco Shed Charbagh (NER)

~ Incknow.

Dugawan, Iucknow.

LY
&'\
(2)
(v) Address bf Office
(vi) Address for service of : 26-Charas Mandi,
. all notices:
2. Eﬁx&igglﬁmi$ﬁLl@§RQEQ§Q£§L

(1) name of the respondent :

. and designation/0ffice
address for service of
all motices:

- (i1) name of father/husband
(1ii)Age of the Respondents

(iv) Designation & Particul
of office(name & Stati
in vhich employed)

(v) Office Address

(vi) Addressfof service of
all notices.

3e Particulars of the orders

+ is made:

mwu/31ﬂ44044\K¥V”42h&

against which the application:
The epplication is agaimst

(1) The Union of India
" through the Secretary
Ministry of Rallways,
New Delhi.
(1i) The Senior Divisional
' Mechaniéal Engineer,
DRM Office, North-Eastern
Railway, Ashok Marg,Iuckne

£

(1ii) The Divisional

| Rallway Manager, North-
Eastern Railway, Ashoke-
Marg, Iucknow. _

(iv) Shri Vindhyachal Singh

" adult, fathers'mame
not known to the Applicant-
at present posted as 3

Senior Divisional Engineer
(Mechanical) NER, - f\jf\\l

.

-Ashok Marg,Iucknow.

NA
~-NA

ars

" As indicated in(i)abovE
on) ,

As indicated in(3I)abov
As indicated in(i)abov
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THE following orders:-

Punishment order'dated'16.12.1987
alongwith enclosed order Form-3 gas

contained in Annexure No.l gngd

- Appellate Order dated 2.3.1988

as contained in Annexure No.2
Dated:~16.12.1987 and 2.3.1988
Passed by Senior Divisional
Mechanical Engineer (NER) IucknowdN.
and Appellate order passed by B

Divisional Railway Manager, -

NER, Luck now
e -
Subject in brief : The griewsnce .
. _ ¥
of the petitioner 1s against '

the orders of the disciplinary

authority,reducing the petitioner
from the post cof Engine Driver(C)
fo'the post of Shunter for a

period of three years with

 postponing future increments and

order of the appéllaﬁe authority
rejecting the appeal of the
petitioner,both: the orders being

- ¥oid ab jnitio and are discrimi-

natory in nature, arbitrary,illegal,
malafide and in g ross violation

~of relegant rules,principles of

- ()
-applic

5$®U;y&)§1aé%V¢jiK}WﬁdZ%X matterof the orders against which he wants °

redressal is within the jursidiction of Tribuna%

natural justice, equity and
good-conscience and violative of
Articles 14, 16 and 311 of the
Constitution of India.

Jurisdiction of the Tribunal: The
ant declares that the subject

o s
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5., Limitation:

(4)

The Applicant declares further
that the application is within the
limitation prescribed in .Section
21 of the Administrative Iribunals

Act, 1985,

6., Facts of the case: The facts of the case are

given below:

1. That the psesent application

is directed against the punishment
order dated 16.12.1987 passed against |
the petitioner, r educing the applicant
from the posﬁ of Engine Driver (C)
Grade to the post of Shunter from the
scale of B.1350-2200 fo the scale

of k.1200-2040 at R.1200/- for a period
of three years (with postponing future
increments) by the opposite party No.
2/4 wige and rejection of appeal dated
19.1.198¢ against the sald punishment
order by thevopposite party No.3 vide
order d ated 2.3.1988, as arbitrary,
illegal, malafide and in gross violation
of relevant rules and principles of
natural justice, equity and good
conscience hence liable to_bé quashed

by the Hon'ble Tribunal. The petitioner
further subgits that both i’:_he impugned
orders are void ab initio and are
discriminatory in nature;and amount

to the punishment of the petitioner



s . . | v, . ‘ \gg)/

ﬁ | | (5)

o without any reasonable beds and without following
due process of law, hence violative of Artiéles
14,16 and 311 of the cbnstitution of India.

A true copy of the impugned punishment order
‘ dated 16.12.1987 alongwith enclosed order.
~ Amnex.No.l Form-3 is belng filed herewith as AUUEXURE NC.1,
' | while the appellate order dated 2.3.198% 1s being
| Anéex.Nb,z filed herewith as ANNEXURE NO.2 to this petitibn .

L 2 | The petitioner_alsd seeks relief against
| ‘the denial of promotion to him since the year

- 3 _ 1985 and the grant of promotion to his juniors

| over and above him without any basis and in a

most ‘arbitrary and disciiminatory manner.

2.  That the petitioner vas initially
appointed in the employment of opposite -

- party No.l as Engine Rxkxxy cleaner on 16.2.1961
Since then he has been discharging his duties
consciously, honestly and with hard work; that is

why he has been‘given many promotions sinece then
£111 the year 1985. The petitioner was first
| promoted to the post of Sccond Fire-man in the

~ year 1963, then as First Fireman in 1966; then
. as 'A' Grade Fireman in the year 1976; and then
to the post of Loco Shunter in the year 1978.
He was promoted to the post of 'C' grade Engine
was promoted' to the post of 'B' grade Engine
Driver in Januery l§85 and was simultaneously
transferred on promotion to be posted at Gorskhpur
but the family condition 6f the petiticner were

| | ‘npt such as to pernit him to go to Gorakhpur hence
thihnﬁ,[%@mé@wwh/gv%uiﬁ% |
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(6)

| he exercised his option to deffer the said

g | ﬁromotion of B-grade Engine Driver on transfer

4 - for one year. It will be relevant to point out

| here that under rules, if an employeé does not
want to take promotion and thereby be transferred
also, he may decline the ssme and this will

act as a bar for one year for the purpose of next
promoﬁional opportunity;after one year such an
employee as in the case of the petitioner, becones

entitled for promotion as and when next vacancies

» are caused.

% 3e That a Railway accident took place between
i Down Aishbagh Goods train and Marudhar Express
between Unnao Junction and Magarwara Station

on 27.12,1985. The petiticner was driving

accident bé&tween the two trains, certain Wagons
of Goods Trein were derailed and net loss
sufferred was caused to denting, demage to

Font

certain empty Wagons only. No life or property

S or goods was damaged or lost in the said

“accident other than the said damage of empty wagons.

4. That the petitioner submits that he is
not in any way responsible for the accident and
that he was dutyfully obeying the written orders

! given to him at the time of accident. The

| accident has occurred primarily because of

| contradictory ordees pésSed by the then Assistant
Station Master Magarwara -ShrilJ.C.Tandon“and

secondly due to the over-shooting done by Shri

é&éaéwx/91412a4w%/4qu4Ehfaran Singh,'§river of Marudhar Express. Ent,z
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(7) |
é‘ ' because the said Assistant Station Master (hereinafier
i referred to as'ASM' for short) happens to be
hot favourite of Oﬁpositevparﬁies, he hasibeenv
given no punishient while the petitioner,who
ha& committed‘no fault,whatsoever, has been
puniShéd against fhe clear findings of the
@ Inquiry Officer. The real facts about the accident -
i : ‘are being- submitted in the following paragraphs

for a proper appreciation of the petitioner's

grielvances.

; 5. That on the date of the said accident
i i.e. on 27.12.1985; the petitioner wvas given

P duty to shunt Aishbagh Down Goods train.The
} petitioner drb@e the s aid train from “anpur
to the direction of Aishbagh Jn.Lucknow;”During
‘the process m® he reached Magarwara Reilway
Station at about 3 P.M. Till 8 B.M.‘the petitioner
continued to shunt his train and engine in

different manners as per directions of the

ADM Magarwara. In the process the petiticner's
train was standing on Line No.6 at about 9.30 P.M.
;he petitioner's'goodsltrain comprised 65 Wagons

@ which is a very heavy load.

64 That at about 2150 hrs, the petitioner
was handed over'written shunting order from

; : ASM Magarwara through a porter Shri Ramesh Kumar
h alongwith train guard of the train, which is

E 0PT-79. In the séid shunting order No .996069,

N a true copy of which is being filed herewith as
Annex.No;é ANNEXURE WOg;,‘it is menticned as under:-

Shine P \predlit
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(8) |
" AS PER PNL ORDER, PLEASE TO BACK FROH

! -i

LINE SIX TO SEVER ALL LOAD."

Simultaneously with the receipt of the order,

the petiticnerfs train was given lower starter

of line No.6 indicating that the petitioner

wes required to take forward his train to the
junction of the line No.6 and 7 and then
after reaching common line, to back his

y train on line No.7 as per said OPI-79.

ooy That the petitioner accordingly started
off his train so as to take it to junetion iﬂ/point
of Line No.G and 7 and thereafter to back it

on line Ho.7 alongwith the entire 1load i.e. 65
Wagons of the petitioner's goods train. It is to
Wﬁ? pointout here %hat for making Abackward‘movement
N to line No.?,'it would have been necesssry to

take the train to sdfficiently“édvance position
on the common line beyond - the junction point

so as to enable the 1asbwagon i.e. break-van of the

} ‘ petitioner's goods train beyohd the Junction
| point of the line No.6 and 7.The petitioner did
the same which lead him to take his Engine

upto the first stop signal on the common line

and thereafter he_stopped. When the petitioner's
E o engine was just behind the first stop signal

| point, the last Wagon i.e. Break-Van of the train
| was just ahead of junction foint bfythe‘line

o.6 and 7. The petitioner had faithfully
followed the shunting order OPT-79(Annex.No.3)

as was permissible to him under the provis1ons of

%WWWMWW . | E
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o (9)
f the OPERATIONAL MANUAL AND SHUNTING RULES.

,

f 8. - That it would be releﬁant to submit that

; | when in shunting movement, a train can be ffeely

! | moved till the first stop signal but it cannot

! cross first stop signal until and undess a

! | down signal allowing such train to pass beyond

the first stop signal. There was no down signal

nor was .petitioner'in need of tsking it beyond

that point hence the petitioner stopped at that

! point. However, under rules, in order to take

L back-movement, the petitioner was further required.

- to receive back-movement signal or written .

P permission for undertakiﬁgu‘backward movenent

* to line No.7 which is given by a Portér after
obtaining instructions from the concerned cabin.
The Portér who had given advance signal and _
OPT-79 to the petitioner; namely Shri Ramesh Kumar,
accompanied the petitioner till the first stop

“ signal. Thereafter, he told the petiticner that he

is going to seek instructions from the Cabin

behind #&nd after getting permission he will
give back movement signal(lgght). An extra

precaution was required as the atmosphere was

» - full fogged and mist.

9, Thét the petitionér was waiting for thq
. - back-movement signhal and hérdly four-five minuﬁs
T £ had passed off, when he listened the whistle |

. flowing of o me incoming train. Though in the

dence fog and mist infront of the petitioner

“and incoming tpain, it was not quite clear as on

Sﬂ&ﬁnﬁ*/&Ukéahkh q lZiWhICh line 1ncom1ng train was comingstill gs g
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(10)
matter of precaution, the petitioner gave a strong
_ reply whistle so as to inform ﬁhe incoming train
f - of his instant position. But not withstanding
u his reply-whidtle, within few seconds, the petitioner
-saw head lights of incbming train on that very w
line on which his train was standing behind

first stop signal.

10. That the petitioner was shocked and surprised

\ / ' .
4 | to face such a situation as no incoming train
¥ ' should have been given permission to come on the

same 1line on which the petitioner was sent under
due shunting order. In any case, until and unless

the petitioner had actually shifted and moved

back to another 1line (line No.7) and the comion

line was cleared off, no incoming train should
ave been allowed to advance atleast beyond
the first stop signal. Furtherore, after hedring
the reply-whistle of the petitioner's train and
‘ ,@also‘petitiongr train's headlights,thej incoming
'.j’é Marudhar Express Irain ought to have stbpped

| much earlier “and in no case should have crossed
the first stop signal when the petitioner's

g train was giving strong whistles putting others
| on alarm. B;t the fault had already taken place
and the incoming train did not appear to be

slowing down or stopping.

o

Lin '
11. That/the circumstances, giving repeated
whistles in full throated manner, the petitioner

warned his co-fireman that the head-on collision

. é?&b;ﬁtdéiﬁ4%ﬁwb4q/QVWMﬁlzu\
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(11)
seems to be unavoidable  hence they should jump down.
The firemen actually jumped down to save their
lives. The petitioner could also have saved  his
life by jumping down but he took the risk of
his life for &he sake of lives and property of
the passengers of income train as well as the
goods that his train was carrying - and decided to !
d§ whatever was possible in the circumstances,ﬂeveﬁ
by taking risk to his life in the apprehended
collision.

12, ~ That the petitioner thereafter lost
noltime in/r eleasing the steam through the regulasor
to put his train into back-movement without even
knowing what was the position in the back and

~without receivihg the backmovement signal on line

I\ No.7. Despite his best efforts, as his train

f5 was very long one and was having 1bad,of 65 Wagons

as indicated earlier, it took time for the train
to catch back-movement with speed. It would be
further relevant to point out that the incoming
train i;éa Marudhar Express had not even slowed
down and was in full speed when it ultimately
collided with the petitioner's train which was
already on backward movement. But because of
petitioner's foresight, courage and selfsacrifice
an occurrance which could have been one of the
worst evem accident and would héﬁe resulted
into hundreds of thousands of casualities and
total destruction of the two A trains, the petitioner's
train received only a big zolt resulting into |

hY

derailment of certain empty wagons adjaceht to
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the engine in between the train while Marudhar
Express having passengers practieally suffefed

no loss. The result itself speaks for the

commendable action of the petitioner. If it

would have been otherwise and the petitioner

would not have moved backward, the Marudhar

Express ought to have suffered heavy

- casualities of its passengers and damage

Sl Fraeath il

N

and would have been derailed.

13. That clearly, the petitiomer's

work and conduct was not only above the

bqﬁ;d but showed exemplary foresight and"

cgﬁ?até for which he deserved award. But since
the accident has nevertheless taken place

and some bne was to be hounded for the same

and since the Assistant Station Master,iMagarwara
ﬁho had hmEx giﬁen contfadictdry orders resulting
into collision of thei;wo trains was higher in
rank and hot-favouiite of the opposite party

No.2/4 who also subsequently yielded pressure

on them, the said ASH has been spared and he

is st111 working as 4SM while the petitioner has
been made scape-goat alongwith‘the'driver of the
Marudhar Express. However, even the driver of

the Marudhar Express has»been given comparatively
very light pnnishment of stoppage of one year's
incpement oﬂly.‘But the petitioner has been
given such a heavy punishment ag indicated in
Anhexure No.l above without any fault of him.

14. That an Inquiry Was 1n§tituted in the

circumstances of the accident and tie petitioner was
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also s erved with a charge sheet dated 11.3.1987,
a\true“copy of which is being‘filed herewith
Annexure No.4 as ANNEXURE NQ. 4.

15. That as the charge sheet was in
English language and as time given in.which the
reply to the éhargé sheet was tobe given very |
short, he took assistance of one of his

colleague who vaguely explained all the

contents of the charge-sheet.

¢+.' ‘ | 16; : That the petitioner.submitted his
- representation dated 20.3.1987 a true copy of
Annexure No.5 ~which is beihg filed herewith és ANNEXUBE NO.S,-
| Through thisAfepiesentation, the petitioner

dénied all the charges. He further demanded

~ certified copies of essential documents without

/5, which he was not able to have bl put his defence.

}3?\ | fact the charge sheet ought to have contained

“¢fthe copiés of statements said to have been

/ recorded by the Inquiry Committeé prior to the

issuance of the charge sheet alongwith the liist

of withesses. But the petitioner was supplied

instead only alleged summary of ﬁhe‘statements

. which was quite insufficient and amounted to
denial of adequate 'opportunity to the petitioner
to defend himself and rebutt, if necessary, the
evidence of the witnesses said to have been
reedrded‘ by the Inquiry Committee. The petitioner |
also ‘demanded original OPT-79 and SH/MGW which
contain working.rules for shunting movement

enforced at the relevant time and also copies

éggbaﬁklézuu£5%444,9h¢k41%05f subsidiery rules of t@e'Nérthern Railway



N

(14)
and Traffic Subsidiery Rules of MGW and ON for
the period 1600 hrs to 2400 hours on 27.12.1985

and copies of log books as would be clear from

the perusal of the said letter of the

petitioner (Annexure No.5).

17. That the opposite parties did not
meet with any of the requests made in the

original letter dated 20.3. 1987(Annex No.5)

. hor even replied to them.

" reply to the petitioner's requests. The petitioner

WWM
I

18. That the opposite partles did not

thereafter submitted another representation
. A

dated 5.6.1987 before the opposite parties

submitting that 'since the charge-sheet and

whatever documents were supplied were in English

anguage, it was not possible for him to

. understand them or to reply to them properly.

He, therefore, requested the opposite parties
to provide him with Hindi transiation of the

documents to affored the petitioner due and

adequate opportunity of defending himself.

He also pointed out that whateVér,documents have
been annexedﬂwith the charge-sheet were unsignéd
and uncertifiéd ; hence could not be relied upon
The petitioner should, therefore, be provided with
certified copies of the domments. The petitioner
also referred to his earlier letter dated 20.3.87
(Annex.Wo«5) which remained unanswered till then
and reitera%ed his request made therein for
Supply of essential documents which were necessary

for his defence includlng unabridged evidence
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OF WITNESSES on record. ‘A true copy of the said
reminder . dated 5.6.1087 is being filed herewith

Annex.No .6 as ANNEXURE NO.6, to this petition.
19, : That the petitioner S reminder dated

5.6.1987 also bore no fruits and remained

unreplled. The opposite parties did not supply '

the petitioner with any of the documents as

requested nor did they reply_the original letter
~ - or reminder (Annex.No.5 and 6) Instead, the

petitioner was communicated with the order signed

by Shri Sukhchain Singh, informing the petitioner
j1_that he had been appointed Inquiry Officer and

/ that he will be‘fixing the date for inguiry

| after receiving acknowledgement of the |
-letter. A true copy of the letter of said Shri
Sukhchain Singh, Inquify Officer, received by the

petitioner.on dated 22.5.87 is being filed herewith

frfnex .Jo .7 as ANNEXURE EQ. 7. |

PpY

% - 20. That the petitioner also pointed out in
his said letter dated 5.6.1987 that Shri Sukhchain
Singh was biased against the petitioner and as
‘he was a closed relative of thevDriver of Marudhar
Express and the petitioner did not expect any
‘Justice e;mfair inquiry by him hence the petitioner

requestedﬂchange of the Inquiry Officer.

21, That the opposite parties neitherrehenged
the Inquiry Officer nor met with any requests made

by the petiticner and instead proceeded with the

Inqulry. The petitioner most respectfully submits

WW /%/MLM,, that inguiry conducted in such a high-hande¢ manner l
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and without supplying any documents and in gross
violation of principles of natural justice, equity
and gocd-conscience, amounts “to denial of
adequate opportunity to the petitioner of
defending himself; |

22, That as referred to earlier, the
article of charge' as given in the charge,sheet
is being reproduced hereunder for a ready

reference of the Hon'ble Court.

" O0n 27.12.1985, Shri S.P. Awasthy,Driver(C)
son of Shri M.L.Ayasthy while performing
shunting operation of his Dn.Aishbagh Goods
train at Magarwara, entered the Block Section
without proper authority and thus violated
- G.Rs.3.81(3), 14.08 and 14.09 which tentamount§
to misconduct. He thus failed to comply with

_ the provisicns of Fules 3(i) & (i1) of

Railway Service (Conduct)fﬁuies,1966."

23, Tt the statement of Impugations in
éupport of the.Article of charge,framed ageinst

. the petitioner as contaiped_inlAnnexﬁre No.2I to
the said charge sheet (as contained in ANNEX;NO.é)

reads as under:-

% Statement of imputation in support of the
- Article of charge framed agzinst Shri S,P;Awastbr}
son of Shri M.L.Awasthy Driver (C) Charbagh Shed.
On 27.12.85, during the course of
shunting’operation of Down Aishbagh Shunting
Goods Train Shri S.P.Awasthy son of Shri M.L.

Awasthy, Driver(C), f ailed to be vigilant and

ShivnBendenihh ot
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cautious and entered into the Block Section
of MGW-ON without proper suthority violating
G.Rs. 3.81 and 14.08 and 14.02 which tentamount
to misconduct. As a result of which when
513 Marudhai’Express was appro?ching Magarwara
~Station from Unnao Station, its Diesel Engine
collided with steam engine of Down Aishbagh
Shunting Goods causing \derailment of
Passenger coach just behind the Diesel Engine
and a body of First Class coach 4th from
Diesel Engine smixm hogged. Cn the Goods
Tra1n f6ﬁr;wagoAs next but one were affected,
the first three capsized and the other
derailed. He thus failed to comply with the
provision of Rules 3(1) and (ii) of Railway
- Service(Conduct)hules, 1966. #

24.  That it would be seen that the

petitioner has been charged for violating rule

. 3.81 and 14.09 of the General Rules in as much

as he could not proceed beyond the advance

starter in terms of Rule 3.81(3) and~thét

OP/T-79 issued to the petitioner d}d not authorise
him .to prodeed beyond the last stop signal/advanced

starter..

25. . That this charge is wholly mis-placed

and irrelevant because ‘the train in question

- was under shunting'oﬁeration and rules for

éﬁéihﬂﬂ.égQa44Qb¢4g/4%@u¢ZéR

shunting operatioh are different and separate
from those applicable to General Train Movement.
General Train Movement means movement of a train

from the Block §tation to another Block-station
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and the rule for this movement are provided in

(18)

Chapter-3, including rule 14.08 and 14.09. The

. authority ﬁé*prﬁceed defined in‘rﬁle-l4.08 ;is, 4.3
ﬁherefore, required only in the case of General
Irain Movement i.e. when the Train hés to proceed
from one block station to another blqck'station.
The validity of such authority to proceed has
been defined in Rule lé.oég Both the ruléé

are, therefore, not appiicable where the train

RO :  is not in General Hovement bﬁt-is in Shﬁnﬁing
operation.
A PN |
26, 'That the G.R.1.C3(2) uwaes term "Authority

to proceed", which is defined in Rule 14.08.

27. " That "Shunting" has beeh defined in
G.R.1.02(49) which reads as under:

11,02(49) (SHUNTING) - Shunting means the
Movement of a vehicle or vehicles with or

without an engine or of any engine or any cther

self-propelled vehicle for the purpose of
attaching, detaching or transfer or for any

other purpose;”

28, That the running train or general train
 movement has been defined in the said definition
clause G.R.1.02(48) as below: |

"1,02(48)"Funning Train" means a train which
‘'has started under an authority to proceed

. - and has not completed its journey."
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29, ‘That the classificaticn of Block Stations
have been defined in G.R.1.03, sub rule 1 and 2,

vhich reads as under: -

" 1.03 - Clagsification of Staticns:-

) (1) Stations zax shall, for the purpose
'of'these rules, be divided into two
categories - B | B
Block Stations and Non Block Stations.
(2) glbck Stations é:e those at which
Driver mist obtain an authority to
.ﬁroceed' under the system of working
to enter.the block section with.his
train; and under the Absclute Blocic
System consist of 3 clauses 1-

Class (4) Stations eees.
Class (B) Stations - The stations in
ﬁ_question (i.e. Magarwara Station

is a class (B) Station) where

line clear may be given for
v | | - a train before the line has
|  been clezred for the reception
of the train within the Station -
Section;
| and
| Class (C) Stations e....m
30. . That it would thus be clear that
General Train Movement ié quite different ffom :
shunting operation.‘In short, shunting operation
is carried out within a Station~limits while
general train movement is between a Block Station

to anothsr Block-Station. The Train Movement Rules

J%%éwb/gtdléﬂ@/7f???“¢é&£
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are contained in Chapter 3 while Shunting
O;;eration fules are conteined in Chapter 8,

partim larly 8.09 to 8.,15.

31. That OP/T~79 means Train C(perating
Order Form 79. The said OP/T-79 is referred
and is defined in subsidiary rule 24 5.13/2(a) as

L]

‘below :-

" The Station Master shall issue form OP/I-79
which shall be signed by the Guard and the
Driver for the Shunting of all Trains from

running line to a siding and vice-versa,
*from one running line to another or the scme
iine if such shunting fouls the facing and
tréiling points aﬁ either ends, unless
" such movement can be governed by fixed
. signals. When, however, one fixed signal
governs mdvement from more than one line or
siding, Form No.OP)T-?Q must be issued.
If the driver is illiterate the Gudrd shall
personally handover and explain forﬁ oP/T-~79
to him."

32. That it is an admitted fact that
the train in question was issued (P/T-79 which
means that admittedly the train was under
shunting operation and not in general train
movement. The particulér'ﬁP/T-79 issued in
the case was issued which bears No.690966 and
which reads as under:-

" AS PER CNL(i.e. Control) order please

" back from 6 to 7 all load."

N~ .
It clearly indicates that all load i.e. 65 Wago
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- in terms ofixg?four wheeler should bé shunted
from 1ine Fo.6 to 7 in one hook, which obviously
dragged ahead . of the advanced starter for
which the authority has already been obtzined
as ;£1y signed by the Assistant Station Master
on duty and Guard - incharge of the Train.

A true copy of the OP/T-79 issued to the petitioner

~ has already been filed as dnnexure No.3 above.

~

Y - 33. That the order means an order which is
| in technical abbreviation in short, means thst
P P as per order given by the control room, thé petitioner
was required to back his train from line 6 to 7
with full load i.e. to say the entire train
is to te moved back from line 6 to 7.

. That in the circumstances the
 Petitioner cannot be held guilty of violating
. /rule 3.81 read with 14.09. So far as the rules
fgoverning shunting operaticns are concerned,
the relevant rule is rule 8.15, which reads

/ , ~ as under:-

"8,15. huthority for shunting or obstruction
in block syzziqn : - While permitting éhunting‘
or obstructian.in'Bloék?section, the driver
shall be given authprity for shunting in the
block section as prescribed under the special
instructions which authority may be given -

(a) either a shunting arm of prescribed size

and'deSién on the éame-post as under and

the last stop signal, or
(b)a token of prescribed design, or

i%@%m,/6ﬁfuézu¢h¢ﬁh4%¢ZZ4ﬁ (¢)a written permission to shunt.”
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35. Thit 1t would‘_f‘be’ relevant to'poirlltout thaf this
rule €.15 makes provision for issuing of special
instructions vigslately S.R.) for prescribing the
, modé _of authority which may be given to ﬁx':f:‘;zex driver
for undertaking the shunting operation into Block-section
af ter passing last stop signal. This rule is, therefore,
only an enabling provision whi ch enablés the Railways
vto'framé or issue any special ingtruetions but no
special instruction§ were actually 1ssued under this
) prov‘vision till the date of accident. The only' said |
special inétructions or S.R. issued were on 27.2.1986
vide correction slip 15 and corr@ction slip 20 dated
} 1.10. ?986. While the accident took place on 27.12. 3985
In the circumstanceq, there was m spe«ci;f‘ic mode of
shunting suthority other than OP/T-79 operating on the
i .dafe of agccident amd m other authority was, either

EE to shunt hig engine

cp\;\or train into a block-section beyond the last stOp

s Ty required or amailable to a driver

¥
/-

-
o

'\gnal i.e. advanced starter. The petitioner's movement
of‘.;f train vas, therelore,\ﬁmmlly justified amd correct
' ,a/s it was in sccordance with the OP/T~79 No.690966

dated 27.12. 1980, alrepdv quoted above. Infact the
petitloner was carrylngrout the orders received by him
from the control to move back t1e entire train to which

he was driving from line Ho.@ to 7.

36. That it may be interesting to rote that it was
only after Magaruara acecident that for the first time,
special instructions were franedﬂ and issued in the
shape of-

S.R. 8.15/1,

S.R. £.15/2,

S.R. £/15/3.

A true copy of the sald amended special instructions
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fnnex. 0.8 is being filed herewith as ANNEXURE HC. g,

Bven according to this special instruction,

the authority given to the driver is "an authority
to shunt in the block section" and‘ a specifiec
written au’c.hoz"ity on shunting order (0P/T-79)
S.R, 15/1 and S.R. 15/2. Thus, the petivtioner
even according to the S.R. mow issued, which |
were ot available at the time of acvcident, the
driver is to act on 0P/T—79 and ot on the
alleged authority to proceed as'given in rule
14.08 read with rule 14.09. Thus,two facts
O emerged out quite distinct and clear; firgtly
the train at the time of accident was under
'shuntﬁ.ng, Operation and the fule applicable to it
at that time required the petiticner to act én
simpie OP/T-79 and ro other form of authority
was reqﬁired for shuntinge hig train beyond
advé,nced starter to enter into a block section,
Bven according to the today's position, after

issuance of gpecial ingstruction 8.15, the driver

is o be givén in the circumstances an authority
4 | - to shunt in the block-section which is quite
different- from the authority to proceed.

" The second tlﬁﬁg that emerges is that the
authority to proceed is required only in the case
of 5 train movement from one block station to
.another block stetion, which will ot be an authority

" to shunt. In the general terminology, it may be
said that.a smnting operation is a movement of
the train for checking fitness of the frain

before undertaking a x}__gx_g_gg out of g block station.

ﬂtzg%aﬁéw4dé’%%ﬁw¢lﬂ2 -
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37.  That it is, thus, an activity of the
train prior to i1ts steaming off from one block
station to another block station. The train
movement follows the completion of shunting
op eration and canmot be eguated., Thus, {«yllatexrer
authority may be required to proceed umler

_rdlé 14,08 ,the =ame was khot relevant o r'equired

or called for in the case oOf present accident
in yhich the petitioner's train was under shunting
Operation amd not under general movement. It was
- | - operating within a station 1imit into block section
ahd rule 14.0& was mwot reiévént. In lthé circumstances
A - . the pe'vti tioner was not required to examine any
_sueh autmrity under rule 14.09 because rule 14.09
comés into operation only when authority fto proceed
is required umder 14,08, The punishing authori ﬁy's

firding in this regard, as contained in para 1l isi,

therefore, void ab initio.

;\ ~
< 38, That s0 far as finding lo.2 is concerned,
the finding is self-contradictory. The punishing

authority hold the petitioner guilty of failure %o

exarine the validity of OP/T-79 as allegedly
required urder rule 14.09,but, as submitted earlier,
rule 14.09 is meant for ani casts duty on the
driver to examine the "authority _to procead™, :’t;e.
authority to proceed for the train from one block
station to gnother block station under general
movement of train and has m relevance in the

cagse of ghunting Opera‘tion. So far as the rules

or instructions sppliceble in the case of a train

Kivws Aankentd e dtl
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under shunting opemtion 1is concerned, there
was 1 rule or instruction existing at that
time other than the requirement for g driver
. given "
to follow the OP/TN75/to the peti tioner. The
petitioner did it in letter amd spirit and was,
therefore, fully justified ard acted in due discharge
of his duty. Any negligence or. fault was,_therefére,
of the authority, who issued -OP-T/79 to the
petitioner, or the control who had nct given
proper instructions to the other driver ho
collided with the train. It would be relevant
J 5 to pointout here that the dri#er« of the other
- train has alréady been punished for violating
G.R.3.80 1i.e. paséing‘ sighél at danger without
any authority. He ﬁas in 1o ease authorised

to cross stop signal at danger, which was the

cagse of the rélevant signal at Magarwara rallway
/ station at the time of accident. This rule has

1 teen framed in,order to provide room for shunting
*;.'trains. Since a shunting train may go uoto stop
- signal,therefore the other traln.wnlch,may be‘
reguiring to enter inté the Railway Station may
ot be permitted té cross outer signsl. But the
driver of the other train violgted the rule vhich
was’thé root cause of the accident. However, the

petitioner was mt at any fault froa any angle.

39. That the petitioner aleo craves leave

of the Hon'ble Tribunal to clarify that the accident
took place at Magarwara Railway Station, which

is owned ani contreciled by lorthern Réilway and

ot the Horth-Eastern Rsilway. Therefore, the rules

regul stions and operation manual of lorthern Railway

i Pradash Froslin
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ic applied 1in the said station for train movement
and for shunting operations. Since the train
belonging to a particular Railway may use the
statioh.of the other railway also, as ié ormally
done, it is a standared rule that the operating
mamgl and the rules of the railyay to which a

particular station belongs or is maintained
would be the operating morms and mt of the

originﬁtiﬁgirailﬁay. In the circumstances, even
ad ~ if Horth-Agstern Rellway has got different
. specigl ingtructiong on.thé subject, iswmed undef'
)" _J>\ ' the G.R;8;15, they would be wholly irrelevant and
ot applicable. Thé féﬁlt of the employee concerned
can be gauged ahd meagsured only in terms of

specific instructions of working railway i.e.

«, MNorthern Railway, which have been given above.

That the charges were totally baseless
ot maintainable at all. They were so arbitrary
| far fetched +that even the Inquiry Officer, |
haé been biaged against‘the petifioner was.
compelled to come to the conclusion that no charge
was proved against the petitiorer at all. He,
therefore, completely eanérated the petitiéner

in hs detailed inouiry report alongwlth his

findings dated £.7.1987, a true copy of which

annex.lio.9 . is being filed herewith as ANNEXURE KC.9.
41, That'though scme of the observations of

: N
the Inguiry Officer in the body are not correct

and deserved to be expunged, the petiticner most
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respectfully submits fhat findings of the
Inou&ry Officer meré in accordahce vith the Law
and totglly correct to the extent that he found
that mo chage was proved agalnst the petitioner
and he was mot iiable for any punishment., The
opposite party WHo.2/4, therefore, ought to have
accepted the same anﬂ exonerated the petitioner

'In fact, he ought to have gone ahead and recommended
the petitioner for some award. But accepting the
report of the Inquiry Officer  could probably

“have meant placing of guilt comewhere else, i.e.
on A S.M. Magarvara aml other officials, who were
ﬁSt favourit of oppOsite party No.é. So iniorder
t0 save the skin of them and also to maintain
a fecade of inguiry and punishment, the opposite
party 2/4 reversed the findings without showing

ally reasonable basis, whatsoever, thircugh his

'impugned order dated 16,12.87( anrexure lo.l).

42, That as the perusal of the impugred

( féu order (Anrexure No.l) itself mékes it clear, it

l only contains g balled statement of opposite

party No.2/évthat he does not agree with the findings

. of the Inguiry Officer and held‘gge petitioner guilty
of Rule 3.81(3) amd 14.09 of GSB. The reasons

given, however, are more repetitive of the charge

“sheet.

43, That the opposite party Mo.2/4 has not
given any reaséns as to.why he does rot ggree with
the fihdings of the Inquiry foicer. He has ot

~ shown as in vhat manner the findings of the
Inguiry Officer were rof correct or vitigted. .
He has mot even contfadicted the position of rules

/é@um%é : stated by the Inguiry Officer in his Inouiry Report,

-t
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or his findings that the rule,for violatiom of
which the petitioner was being charged, was mot
applicable to him at all as they did mt relate
'to the train.which was 1n shunting movément; hence
irn applicable, in ab»sence of any denlal of
correctness of this legal position. The petitioner
could ot be held guilty for violating or not
followlng the rules or instructions whlch were
not applicable - to him at the relevant point of
<  time. The impugned punishment order pas- ed;
by the Opposite party No.2/4 (annexure No.l) is,
~ A therefore, clearly arbitrary; malafide, illegal and
| %agalnqt the principles of nagtural Jjustice,
”eqaity and good-congscience, hence ligble to be

quashed by. the Hon'ble Tibunal.

4, That the opposite party Mo.2 and 4 have also
not rebutted the factual position found out in the
inguiry report. The petitioner .most respectfully
submi ts thgt the factual position being so, the
conclusions 1in any way would have beeﬁ the game

as reached by the Ingquiry Officer. wWithout
rebutting the factaal position, the Opposite party
No.2/4 could mot, therefore, reverse the finﬁings

as they automaticg%ly fcllowed-and flow from out )
of the facts settled. The conclusions of the .
inguiry officer bear a céuse and action felationship
in the instant caée and reasonable nsius is

existing between the two. The reversal of findingé

by the opposi te party No.2/4 alone thus do not

| Shuvon uabirsh Aredthi.
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bear the nexus with the facts of the case; hence

alsO the impugred order 1is ligble to be guashed
by the Hon'ble Court.

45, That e\feﬁ if the opposite party 2/4 had
found factual position to be different or the

findings of the Inguiry Officer unrelated with
the facts, he was under ,duty to have 1indicated
s0 in the punishment order. In that case, he

was also unc‘ie.r oblig_a_tion to have given to the
petiti_onezj also a fresh opportuni ty to defernd

himéelf. But simply reversal of the findings of

the Inguiry Officer in a pre-concelved magnner,

wi thout givkng cogent reasons . for the same amounts
to the puni siment of the petitioner without
following due process of law, liable to be quashed

by the Hon'ble Tribungl.

46.  That feeling agerieved from the said
1mpugned puni shment order on the above stated facts
ard 'pleas, thé petitioner filed an appeal dated
19,1.1988 before the Divisional Reilway Manager,

a true copy =of which is being filed herewi th &S

ANMEZURE hO. 10. The petitioner craves leave

of the Hon'ble Tribunal to refer and rely on its
conjtents for showing the arbitrariness and illegality‘
of the impugned puni shment order as wel‘l as the

need to quash the same by the appellate authority

47, That a bare perusal of the appellate order

makes it clear that 1t is g ron-speaking order.

- "In any case, the gppellate authority has not gpplied - |
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its own mind ard has acted mechanically and arbi trarily
in rejecting the appesl by merely repeating the
impugnéd puni shment order of “thAe puni shing authority.
He has mot even considered the facté, pleas and
grounds raised against thé impugned punishment

order and ro examination of them on merits has

been done by the sai.d Additional D.R. M, -opposite
.party lo.3. The gppellate order, which ig al so '
impugred is, therefore, 1isble to be gquashed

on the ground of ron gpplication of mird also.-

48, That the impugned appel.late order (dnrex.lo. 2)
goes even beyoni the punishment order. The

punishing 'authority has m~ where fourd t‘ne. petiticnper
guilty of violation of rule 3(i)(ii), but this

ground has been gdded by ﬁ_he fprellate futhority

- wlthout showing any reason for it. Further, the

dopellate Autiority has not given any reason
whatsoever, as to why’he considers’ findings /order
of the punishing authority sustaingble and correct,

speclially when it 1s against the findings of the

- Inguiry Cfficer, mor has he shown as for what reasons

he did ot find petitioner's objections tensble.

- This has further made the order totally arbitrary

and the same 1s lisble to be quashed by the Hon'ble

Tribunal.

49.  That further, though the petitiorer had

preferred appeal before the DRM who alene 1s the

appellate guthokity under the rules and has been

grrayed as Opp%g;‘tte pargy Lo.3 in the petition also,

7 NOT
the same appears/to have been considered by him

at all., The order, disposing of the appeal dated

2.3.88(Amnex, Ho.2) has been si gned by some clerk
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in the office of the DRM, though 1% has been
mentioned beloy the slgnatures that 1t was
being signed on behalf of the DRM(Safety). It
i1s further pointed cut that the signing a_uthor:‘ity-
has mot disclosed either hls name or W s designation

in the impugned order.

50. That the petitioner is a(iyﬂ.'sed to submit

that the {mpugned anpellate order has been vitiated

ém’f remiered yoid also b‘ecause 1t has not been»

signed by the Competent Authority, The nower to

e sign cannot be delegated to any one than the
Appellate Juthority ami even if a delegation has
beeh made in this regard by the Appellate Mthority,

the same would be wvold,

) VL That the petitioner further cubmlts that
\'L: the impugned fppeliate Order has purportedly.
Jbeen stgned for DRM (Safety) uhich alwo is rot
the Mpellate futhority, Competent o dfspose Off |
the appesl under the rules. The sald post 1s below
the renk of DRM amd even if such order would have
been passed by the DRM ,(Safe'ty) himself, the game
would have been without Jurisdiction; hence lféli
ab fpitlop and 1lable to be quashed.

52, That the petitioner would suffer irreparable
loss and injury which cannot be compensated in
terms of money if the impugned punisiment ordei

as conitained in Annexure No.l and the Jppellafte
Order gs contained in Anrexure N.2, 1. alloﬁed ‘m'

remain enforced and his implemented in any way,

hiioc fasbprhy ArsTIx
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would have to work on red

nced

as the petitioner
iops and will also be missing

pay under his jun
the opportunity to be cons
to the neit higher grade and rank
g tobe held‘within a month or so.
nience 1s also in favouruof the

idered for promotion
, which 1s
Ihe

balance of conve
staying the jmpugned order.

7. DETATLS OF REMEDIES EXHAUSTED:
-"'Thé:appliéant deélares that he has avelled
of all the remedies available to him under

the relevant service rules,viz;

The petitioner filled an appeal |
dated 19.1.1988 before the Divisicnal
Railway Manager, North-Eastern Reilway,

| Hazaratganj, Lucknow égainst-thé
punishment ordez dated 16.12.1987
which was rejected by order dated 2.3.88
passed by purportedly_DRM(Safefy) But the
order has been signed by someone else
'For DRH (Safefy)‘

8. RELIEFS SQUGHI:
7  In view of the facts mentioned dn

Para 6 above, the applicant pray
for the following reliefss:
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(ii) To direct the opposite parties not to
 implement the impugged ordefs (Annex.l and 2)
and to absolve the petitioner of all | '
| | charges on thé basis of findings of
? thé Inguiry Officer'as containedvin

Annexure No.9.

(11i)To reinstate the petitioner on the

| | | post of Driver Goods(C) with retrospective
effect 1.e. from the date of
implementation of the impugned orders

'Jﬁa‘ ;/?\ f and to conslder and grant him subsequent

promotions that have been granted to

his juniors in between alongwith éll
benefits of service including the

‘ .payment of difference of salary that
';;%QL:;rmﬁ_ ought to hawe been paid to him as
S Driver (C) Goods and of the post of
Driver (A) Grade with that of the shunter
which has been paid to him by the

opposlite parties in pursuance of the

impugned orders.
(iv) Any other relief, which the Hon'ble Tribunal
| may deem just and proper in the
! circumstan ces of the case.
 (v) Cost of the petition may also be granted
~ to the petitioner;
ON THE FOLLCWING GROUNDS :

(A) Because the impugned punishment order
~ has been passed without giving the
petitioner proper opportunity of
defending himéelf and in gross violation

of principles of natural justice,equity

57b5;@~fahﬁQva@A /??7V111i4 and good-conscience.
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Because the documents relied upon

by the department were not supplied to

the petitioner and the doaiments

"sunmoned by him which have been in the

possession of the opposite parties

‘were also denied to him, prejudicing

the inquiry against the petitioner.

Because the impugned punishiment order
has béen passed contrary to findings

of facts recorded by the Inquiry 5fficer
as contalned in Annexure No.9, without
givihg any reascn for differring from

said findings by the punishing authority

and the appellate authority.

Becayise gﬁﬁ once the Inquiry Officer

has found that no charge levelled agzinst
the petitioner was proved and that

no action thereforévcould be tsken
against him. The petitioner ought to

have been abéolved of the charges
levelled against him and the oﬁposite
parties, 2,8 and 4 could not have awarded

punishment without unsetting the

© findings of facts or without showing

illegality or perversity in the findings
of the Inquiry Officer. -

Because the opposite parties while
sustaining :

asxBBsirg the findings of fact and
not setting them aside, could not have
giveh punishiient to the petiticner and

the punishment so granted is arbitrary



s absolving

o ony ovther conclugion th

the petiti-oner of all charges once

tne findings of facts given by the

Tnouiry Officer was a%%‘g’%%&ﬁ and in i
- circumstances, thé punishment order
is unjust, unfeir, unequitable and
against facts on record; hence liable

to be set aside by the Hon'ble Tribun

(G) Because the petitioner is being cha;g

" of violation of Rule 3.8 (3),0P/T-79

and rule 14.08 and 14.09 of GSR which

were not applicable to the facts of t
case at all, as the train was under

| shunting operation and not in general

’ ‘ Train Movement. The punishment awarded

'fqr violating general train movement

; | ‘ rules is, therefore, yoid ab initio an

liable tobe quashed by the Hon'ble
Tribunal.

(H) Because the petitioner had committed

; | ~ no fault and had scrupulously followed
- the rules applicable to him at the
ITw
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strictly obeyed the orders of the superior
| | - and the ASM by which he was bound under
| the rules and, therefore, he could hnot

be responsible in any possible manner

5 | for the accident.

! : (I) Becsause the petiﬁioner in fact had

( " done commendable work and took risk

‘ - to his own life and to save the

o i - disaster and 5ecause of the petiticner's

~ | ~© timely action and decision teken at the

’ }‘ o );, spur of moment in the most selfless
T spirit, the disasters were averted

and_loss‘of lives and pfbperty was

L | averted, instesd of rewarding the

1 ‘ ; petitioner the opposite parties 2/4

| - and 3 have tried to make him scape-goat

for the fault of superiorfg officers
vhich is totally unjust.

(E) Because no negligenee at all was .

shown by the petitioner as is afparent
- from the fadts on record as well as
findings of the Inquiry Officer himself.
Ihe impugned order ¥ based on imaginery
| presumptiohs that‘it was negligence of
i the petitioner which resulted in
l collision, are_therefore without any
S besis and liable to be set aside by

the Hen'ble Tribunal.

(K) Because the responsibility if any, for

/ - " the accident lied on the ASM and the
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. | driver of the Marudhar Express but the
- said ASM has been spared with any

4 : punishment and the driver of Marudhar

K ‘ "Express Express has also been given

| very minor puniéhment, while the

petitioner who was totally innocent
i s veing made scape-goat and is being

- : | punished for their fault.

a | (L) Because the iﬁpugned punishment order
| ; - ~ is based on totally perverse and

jbn Ve : | bzseless presumptions and conjuctures
4 unsupported by evidence on record and

' - on the wrong application of rules;

whieh has rendered it void.

(M) Because even otherwise, 'the accident
took plaée at Magarwara Railway
Station, which is within the Northern
Railway and is govered by operation

Manual of Northern Railway hence

Operation Rules of N.E.E. were not
{ applicabie and any alleged violation
| of the same is illegal and liable to
be set aside by the Hen'ble Tribunal.

1 - (W) Becaﬁse the impugned appellate order
- is discriminatory in nature as the real
| guilty employees have been left scot.free
- and no punishment, while the petitioner
- is being subjected to major punishment
of reduction in rank, stoppage of

increments and financisl losses.

i@qumeaA%aAM4/457”¢zﬁx
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(0) Because 1in the impugned ptinishment
order, m g¥ reasons have been given

by the punishing authority as to why
| he did ot agree with the findings

of the Inquiry Officer nor any basis

glven for holding the petitioner

responsible for violation of rules,

which has rendered the whole order

| arbi trary.’

(P) Because the appellate order as contained
| S

in Anrexure No.2 was ot passed by  the

competent au thori ty, hence without

} o authority of law and void ab initio.

(0) Becauge the impugned dppellate order

has been passed in most arbitrary fashion,
mechanically and without applying its own
mlnd by the dppellate authority hence

vold.

- (R)

Becauge the impugned punishment order is

. : /_in
a nonspeaking orderZvhich the sppeal

has bteen rejected vwithout considering
facts amd grounds tsken in the appeal

or grourds of rejection of the appeal.

o, INTERIM ORDER, IF PRAYED FORs

Pending fingl decision on the
application, the arplicant seeks
‘issue of the following interm
.. order :-
For the facts, reasons and

circumstances stated in Bart (6)

ev Hontkle Tribunal

and (8) above, ; th
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: may be pleased .to :

| | (1) Stéy the impugned puni shment ordei*

© dated 16. 12.87 as contained in
Anreyure Ho 1 (with Form 3); and

(11) the appell ate order dated 2.3.1982
as contained in m;eyure o, 2

ti1¥disposal of the petition

ard to direct the Opposit e parties

\_( | ‘ | ~ to include the petitioner in
; ~are Of consideration for future.
| = /k | _ ' ‘»promotions over aml above the
original post of Train Driver
(C) grade which he was holdi 1’1?
before | the passing of‘ the
i»mpu"gried orders in the interest
of justice and to save the
petitioner from'irreparable loss

and injury. .

10. MATTER NOT PENDING WIFTH AY OTHER CCURT ETC,

y : -_ The. applicant further declares that ‘the matter
! ] ‘ - regyrding which this application has been

. I made 1s ot perding before any court of.

} | law or any other authority or any other

Beneh of the Tribunsl.

11. Particulars of Bank Draft/Postsl Order in
respect of the Application fee:

1. Name of the Bank on which drawn

| | 2. Demand draft Fo.

- R

1. Number of Indian Postal Order(g) e O SCZ CTJi

2. Name of the issuing post office - L' /(5“/'ZWW%
.’ LR yg.)?

3.Date of issue of Postal Order ;(5 den

fW ﬁ ﬂ/kl/u‘-ji ﬂVMm( 4, Post office at which payable. LU CRd O

sl
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} ~ Resident of xbw MW

| P.lzé_ce-. Lucknow . | gW JPNM ﬁw\&w&

(4d) | Q\ /) | -

12, Details of Index:

An index in duplicate centainin.g, the details .

of the documents to be r'el.ied upon is enclosed.

13. List of Eneclosures:

1. Annegure No.l
2. Ennexure Ho,2
3. Annexure HNo.3
4, Annexure Mo .4
5. dnnexure .5
6. Annexure No,6
7. Annexure No.7
8. fAnnexure HO,8
9., Annexure lNo.9
10, Anrexure No.10

11. Vakaslatnamg (Power)

IN VERIFICATION

I, Shiv Prakash Awasthy, Son of Bate Shri
Mendi Lal Awasthy, aged about LIB yearq,
U~
Working as Lawé’/umféju LF/e3, A/t”/ﬂ)g b

- Inekmow, d0 hereby verify that the contents

from 1 to 13 are true to my personsl knowledge

and belief and that I have mt suppres‘s~ed

ariy material facts.

Date : 25 Jamiary,1989 Signature of the.,@aplicagt

To
The Registrar,

Central Administrative Tribunal,

All ghabad Bench ( at Iucknoy)

“@Qoo@?m
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL ALLAHABAD Q&)
| W

LUCKNOy BENCH ?&
T.A. Case No, ' of 1988
shiv Prakash Awasthi ... Petitioner
Versus
Union of India & others e.s Opposite parties

ANNEXURE NO. 1

I have gone through the proceedings of the

Enquiry in connection with memorandum No.T/537/Misc/Link/
10/85 dated 11.3.1987 issuéd-to Shri S,P.aAwasthy,
Driver (C) CB Shed I do not agree with the findings
of the Enquiry Officer and hold Shri S.P.Awasthy, Driver
guilty of violating rule 3.81 and 14.09 of G.R. for
the fbllpwing reasons:(//

(i) Shri S.P.Awasthy has stated that he was issued
shunting order for placement of load from line
‘No,6 to line No.7 and that_the load was heavy

AN

(fgr:%bout 65 wagons) he was issued OPT-79

aqﬁhé‘had t> proceed beyond advance starter.

His contention is incorrect. Under Rule 3.81

(3) OPT-79 did not authorised him to proceed

beyond the last stop signal viz., advance starter.

(ii) shri S.p.Awasthy is also hekd guilty of failure
to properly examine the OPT-79 betore procgeéing,
thus violating the previsions of_Ruief14.09‘of GSR
The negligencevon his part resulted in HE&D\GN"
COLLISION OF DOwN ASH SPL.GOODS AND 513 UP at
MGy on 27.12,1985.

shri S.P.Awasthy, Driver(goods) is, therefore, reduced

to the post of Shunter in scale 8s.1200-2840 at ks, 1200/-

for a period of three years with postponing future
increment. Sd/-%X¥X (VINDHYACHAL SINGH)

- Sr.IME/LJN
AT R 16/12/1987
e WY T :
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| BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL ALLAHABAD
| | LUCKNOy BENCH .
| r_ . ~ o . ‘2*\’8\

1 . . . B .»

T.a.Case No. of 1988
| _ . |
; Shiv Prakash Asasthy cee Petitidner
;

- Versus

The Union of India & others .., Opposite parties.

Annexure No, 1.A
. - Form No.3
. NORTH EASTERN BAIL\AY
Orders of imposition of penalty of reduction to lower

“ ; post/Grade/Service ugger rule6(VI} of the Railway
Servants(D&A)Rules, 1968,

‘Lw ‘/1 | No.T/537/Th/Misc/Link/10/85 dated 16.12.1987

To
i Name : Shri S.P.Awasthy

FathervS*name_Shri M.L.Awasthy

Designation Driver (C} Department _Meéh u
Ticket No. D,te of &ppointmegt,;6.2.1961
Station CB $hed  Scale bf pay . 1350-.2200

Shri §,P.Awasthy, Driver (C) C,B.Shed
(name, designation and office in which he is employed}

(*® is}informed that the Inquiry Officer appointed

f;kﬁ to-enqﬁiré _into the charge (s) against him has

i) ubmitted his report., A copy of the report of the Inquiry

5 )] officer is enclosed,

yi * On & careﬁul consideration of the enquiry report

e aforesaid the uhderskned_ for reasons stated in the

$ Memo randum holds‘ that article(s) of charge f ramed

| vide Memoraddum even dated 11.3.87 which the

| Inquiry Officer has held as not proved, is also proved.

1 3. The undersigned has, therefore, came to the conciusion

é t hat the penalty of reduction to a lower post/service may

| be imposed on Shri S.P.Awasthy.Shri S.P.Awasthy is therefore
reduced to the lower post/service of Shunter in the scale
of §.1200-2040 £ixing his pay at 15.1200/-per month for a

period of three years from the ggte of this order with
é@&%ﬁ-/ﬁ1ﬂé@&k/§gwﬂlx4
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(2) | | Vgo

postponing future increments{

4, - Under Rule 18 6f_the Railway Servants (D&A)
Rules, 19685 an appeal against these orders lies to
ADRM/LJIN provided :- |
(i) the appeal is submitted through proper channel
within.45_dafs‘from ﬁhe date of receipt of these
ordérs; and
(ii} ihe appeal does notmcontéin imppoper or

' | ' disrespectful language.
- L 5. Please acknowledge receipt of this lettef.

Enclosure: i) Report of Enguiry officer 6 pages
2) Note of disagreement of the disciplinary
authority one page.

v Signature 84&/-XIX
8 Name - { Vindhyachal Singh)
E ‘Designation of Sr. HME/IJN
the disciplinary authority.
Copy to: 0.5./5n,DP0rs office

‘  ,5g§ Strike out whichever is not
"+ applicable.
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S TANDARD FORM NO.-5
STANDARD FORM GF"CHARGE SHEET
(Rule No.9 Of the Railvay Servanmts Discipline & fppeal
| Rules, 196'8)
No. T/537/ T/ sc/14 0/ 10/25
(ame of Railway Aimindstration) N.E Railuway.

(Place of issue )D.R,M. COffice, Luckmw Dated 11.3.1987.
MEMOR ANDUM

Tize und'er'sigﬁed propose(s) | to hold an inquiry
‘against Shri S,P.Avasthi under rule 9 of the Rpilyay
w ' Sérvants (Discipline and #ppeal) Rules, 1968, The substance
|  of the impugations of gross misconduct in respect of
k )f “ which the enquiry is proposed to be held is set cut
in the enclosed statement of article of charge( Annexuee-TI)
4 statement of the imputations of gross negligence of
duty/mi scordue t/mi. sbehaviour in suppbrt Of each agrticle
of charge, is enclosed(Aénnexure II). 41ist of documents
by which and g .list of witnesses by whom}the articles
of charges are proposed to be sustained are also

enclosed as -Annexure III ani IV.

¥% Further coples of documents mentioned in the list
of documents -afs.' per Annexure IIT gre enclOsed‘.

| % 2. gshri S.P.ﬁx'zasthy_ is hereby informed thaiﬁ if he
0 degires, he canh inspect and tske extractse from the

documents mentioned in the encloged list of

documents( Annexure No.IIT) at any time during office

E @\ hours within 10 deys of receipt of this memorandum

";-’F};?Or thi s purpose he should contact xxx  imzediately -

P4

fon receipt of this memorardum.

3. ghri 8.P, Awgsthy ig¢ further informed that he

may if he so desires, take the assistance of any other

s Railway servant/an officiagl of a Rallway Trade Union
m/u\ (who satisfies the recuirements of rule 9(13)4/{/\‘;0&,‘;9 ’

) /ﬁ\k Y ‘ e ; %
oSk Prpdodh Aoty -~ o el



-

L

I

)

i Brsbo

W,
(2) V

of the Rajilway Servants (Discipline ani #peal) Rules,

1968 and liote 1 and/or lote 2 thereunder as the

case may be) for inspecting the documents and assisting
him in presenting his case before the Invuiring Authority
in the event of agn oral incuiry teing held. For this

purpose, he should rominste one or more persons

~in order of preference, before nominat ng the assisting

Tailvay servantés) of Railwsy Trade Unmion Official(s)
Shri S,P.Awasthy should obtain an uniertaking from
the nominee(s) that he(they) 1is(are) 'will.ing to
assigt him dﬁﬁng the disciplinary proceedings. The
under taki ng shouid also contein particulars of other
case(s) if ary, in wiich the rominee(s) had szlready
undertaken to assist and the undertaking should bé |

furri shed to the undersi gneki alongwith the nomingtion.

4. Shri S.P.Awasthy is hereby directed to submit to the
mﬂersigned(through LF/CB)written statement of his defence

which should reach the undersigned within 10 days

of receipt of this Memorardum, if he does ot require

to ingpect any documents for the preparation of his

SAelfence and within 10 days after completition of ingpection

£ documents 1f he desires to ingpect documénts, and

10 (a) statement whether he wished to be heard

/in person, and (b) tc furm sh the names and sddresses

of the witnesses, if any, whom he wished to call in

sup~ort of hig deferce.

5. shri S.P.4wasthy is informed . that an in uiry
will be held only in respect of those agrticles of
charges as are ot admitted. He should, therefore,

specifically admi t or deny each mrticles of charges.

6, Shri 8. :P.dwasthy 1s further informed that if'he\

< < . - g |
" e P e



o )

does not gubmit his written.statement of defence within
the period specified in para 2/4 or does rot appear

| - in person befora the inguiring aut’hor"i ty or othervwise
fails or refuses o comply with the provisions of
rule 9 of the Rallway Servants(Discipline amd Appeal)
Rules 1968 or the orders/directions issued in

pursuarc e of the said rule; the inquiring auth.orj.‘ty

may hold the incuiry exparte.

VAR 7.  The attention of Shri S8.P.Avasthy is invited
to rule 20 of the Rallway Services(Conduct) Rules,

_}_“ - 1968, under which no railway éervant shall bring or

attempt m bring gty political or other influence

to bear upon any superior authority to further his

.1 in’terests in respect oi\* matters pertalning to his
service under the Covernment. If any representation ig

\ | received on his behalf from amother person in respect

of any metter dealt with in these proceedings, it

.. will be presumed that Shri S.P.Avasthy 1is aware of such
N

representation and that it has been mdde a2t his
"é{,tance and action will be taken #gainst him for viclatior

* Rule 20 of the Railway Service(Conduct)Rules 1986.

8. The receip t of this Memorandum may be ackrowledged.

84 /-XxXX
- Vindhyachal S8ingh
: . Sr. DME(L/Jh
1 Enclosures: Eleven pages (Name & Designaticn of
' : Competent authority)
.To
Shri S.P. dwasthy -Designation -Driver(C)
Son of Shri M.L. Awasthy, place of working C.B. Shed
Through LE/CB _

. , ACKNOWLEDGEMERT
To, Div.Rby Manager(Saféby) N.E.Rly.Luckrow. ,
Recelved Memorardum Yo.T/837/Ta/Misc/Link/10/85,
dt.11.3.87 alongwlith annezure ¥ to IV amd inguiry report
in eleven pages.

’;’ﬁtness:oo ooooooo Si%nature
Dgte:

Pl At Tt
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Annexure No,1 Q&%
Statement of Articles of Charge framed against Shri
1 S.P. Awasthy son of Shri M. L.Awasthy,Driver ( C)
| Charbagh Shed. | 4
; o | ARTICLE
- On 27. '12..85 Shri 8.P.Ayasthy, Driver(C) son of
Shri M, L.Awasthy w'ile perforrm ng shunting OpeT‘etlon
of g Alshbagh Goods 'Traln at Magarwara, entered the
Block Section without proper authority aml thus
| violated G.Rs.3.81 (3), 14.02 and 14.09 which tentsmounts
5} to misconduct. He thus failed to comply with the
vl | provisions of Rules 3(i) & (ii) of R.ailway Service
| (Conduct) Rules, 1966,
} '_,\r'} ' | i Sd/-XixX

(Vindhyachal Singh)
Sr. DME(L) /L JH.

ARTICLE-II
Statement of Imputation in suppoi't of the Articles
| of charge framed against Shri S.P.Awasthy son of sShri
M. L. Awasthy Driver (C) Charba.g,h shed.
oy On 27,12.85 dquring the course of shunting opergtion

t of‘ Down Alghbggh shunting goods train Ghr* S5.P. &wasthy

of Shri M,L.Awasthy, driver(C) failed to be vigilant

am cautious and entered intoc the Block section of

B i . ;&?sz-om wi thout proper authority viclating G.R 3.81(2),
a,)\ Q..: B - > Y

. S Mol
%l—/%/ 14.08 and 14.09 which tentsmount to mi scorduct. fs a3 result
= |

of which ghen 513 Marudhar }E,’xpress; was approaching Magaruake
Stetion from Umiao Station, its Diesel Engine collided.

with steam engine df Down #lshbagh Shunting Goods causing
derallment of passenger coach just behind the Dlesel Engine
and a body of First Clazss Coath 4th from Diesel FEngine

.ho geed.On the Goods train four wag5ns next but one were
ef£ffected the first three capsized ani the othér- derailed

He thus failed to comply with the provision of Rﬁle 3(1)

& (81i) of Railway Service (ComiluftS()3 Ruleq 1966,
4$w¢¢ﬂw\ (Vindhytchzl singh)
;uﬁva«/§1ﬁé%vﬁ e u/////;d: sr. DME(L) /L&, \



S22

() | \

j | | AVNEXURE -TTT

| List of documents by which the Arﬁicle of charge
has been framed against Shri S.P.Awasthy son of Shri
M. L. Awasthy ;Ditver (C) of Charbagh Shed.

f 1. #/C-Accident wire |

| 2. GEHL.79
3. -;gumma,ry Statements o.frsta,ff.

| Sd/- XXX

! o 11.3.

J ‘ (VINDHY ACHAL SINGH)

v, | Sr. DME(L)/IJ

>“wf” - - AmmﬂmE—nf

| List of witnesses by whom the Article of charege
fremed against chri S.P.Awasthy, son of shri M.L,
Ax«fasthv Driver(C) Charbagh Shed as préposed to be
- sustained.

1. Statement of Sri Ramesh Pd. m:gmgm ‘Shuntman/MGW

t "  Ram Lal, Porter/ MGY
“ % parideen, Svitclman/MGy
Cn " Rgn Swaroop, GatemanZMGY
v 1.6, Eandon aSH/MGW |
n - " Taran singh Dpiver (4) Spl.of 513 Up E"P
" " Jagat I'Iara'in., Asstt. Guard of 513 Up> Exp.
| Sa/- XOX |
11.3.

: (Vindhyachal Singh)
| : . / Sr. DME(L)AL Jn.
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o. Taran Sinzg.hgi)river of 513 Upv stated that he came
onduty after availing rest If‘or 36 hours at 19.30

: ard the train started from Luckrow Jn. at 2040. He
| reached 'Unnéo at 21.53 and was out 21.55. The starter
and Advance starter were taken off properly. #pproaching
Magarwa’a he controlled the train due to .thick fog
. and started whistling contimnuongly. The warner

i and outer could be located only on reaching the foot

‘ of the signal pOst; because th.ere was thick fog and

| signal lights had been extinguished. vThere were no
" | fog signals put by the sStation Staff. The locqmotive
was working with long hood 102ding. Finding the Outer

4 signal 1in the OF position he applied the brakes. He

h

then saw a £00ds train with very dim head 1ight
sfarxiing at a distance of a bogie length from the

4 Outer and applied the brakes tc avold the collision

i | but could mt avovid it., It wa‘s 22.07 at thig time. The
i cosch neict_to 'the' engine of his traln derailed. The

! Wagons nk—/ the Goods train aleo dergiled. Getting down
from his engine, withess mnoticed that the Up track

o was Infringed; he protected this track.

\,/‘. | Angswering questions, witness stated that at the

time of collision, spped was Of the order of 15/20 KMPH,

‘ ﬂ(;: , :;\\ He had attained a gpeed of 60 KMPH. The brake power
N — |
é < was 100%. The hamp - of the Outer Signal was extinguished.

There was o synchronisation between the vaccum and air
o 'v,:}brakes of the locomotive. On the Lucnaw-Kanpur Section

f it is very common tc come accross defectlve signals. ¥
Visibility was poor and it was not possible to see
beyond a distance of 90(one telegl“aph}bost). The
Collision occurred because he did mot see the obstruction
(the goods trgin) in time as he wa‘s busgy trying to locate
the aspect of the signal. It was mt possibde to see

the si gnal( The driver of the steam loc0motive ran

[l th At o ey
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away when the cdllisiorx occurred.) The 4ssistant
mxe Driverv was avallgble. The CGoods traln engine
was ohe coach inside the Outer. The ILocomotive
driver by witnesé advanced by about half a bogie length.
- Witness couid ':ot say whether the driver of the

stean entine made efforts to back &t the time
of the collision. |




« )
! 12. Ram Lal, Porter stated that he had 1it signals

for the Unnso side. When he went ih the morning to

fﬁ‘ tske down the lamps, he found that all signals were
1it except the Outer and Warner of the Metre Gauge( for

the Unnao side) which were found disturbed. Witness

P had advised “the Station Master about this on retu#n

to the Station. |
ﬁnsweri'ng.questions;_m tness stated that on the

: Unng® side the back light of Outer Signsl was visible
! upto sbout 21.00 hrs. Witness was mt aware whether

they wére visible afterwards.

1
\fm /}" 13. Swltchman on duty at the ZHast Cabin of Magargara
Parideen stated that the- ASM gﬁ?e hMm instruetions

under exchange of private. mmbers to back the Down

T Agshbagh Spl. on line Ip.7. After this, the Station
' N

Master got the 1ine 'clear'fpr 513 recorded hy him.

Witness saw that the Signals were burming properly.
After a sthort while , the head 1ight of 513 became
N visible amd then witness heard the sound of collision.

‘Gateman of Gate Ho.36, Ram Swaroop, stated that
his Gate 1is situsted about M\Ems from the site of the
»accident At the time 513 Up passed his gate, there
‘ 1 jas heavy fog; he was not agble to see the signals.
:;“Private mimbers for this train were rot exchanged with
him, He closed the gates hearing the sound of the
locomotive. Though he tried to contact the Magarwara
Station on the telephone when he heard the souﬁd of
collision, there was no response. The head light of the
train (513 Up) became visible to him sbout 3 telegraph
posts away. Witnes.s gaw the Driver who was wearing

the turban gnd who was on his g§ide of the locomotive.

Tl‘le speed of the train was as usual.The locomotive

.: A
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3. Asstt. Station Master/lﬁagarwara J.C, Tandon stated
that he was on duty at 21.15 since the regular A4ASM

was nhot feeling well. &t 21.20 the Metre Gauge
control told him to transfer the goods 10ad from

line lo.. 6 to line Ho.7 for stabbing due to shortage

of water. Wi tness issued OPT 79 to the Driver of
the Goods Train through shuntman Ramesh Pd. at

i 21,20, All Signals were bnmning properly. Line'
clear for 513 was given at 21.35 and Private Number
exchgnged with switchman of Bst Cabin. Signals

=4 : were ot 1lowered becsuse of the shunting of the Goods
| ‘ Train gt 22.10 the switchman informed itness of the
> / collision. Both the controls and his station

Sup erintendent were informed.

5 . Jagat Narain, Assistant Guard 513 Up stated that
| five or six mimtes after depaBture from Unnao, the

train slowed down; he opened the door and saw it was

|L fogey. Afier fogr or five minutes, thg collision occurred

and he £ felt 2 shock. Ther he got down from the
- Brake, went ghead amd saw ki both the Engines
standing face to face. He started back to
inform the-Guard, who met‘ him on the way ard told him
to inform the Station Hbout the Broad Gauge Down Line
being infringed. He started from there and he saw

the guard of the goods train coming Wi th 8.5.Unnao whom

wltness informed. Returming to hs Cuard, witness
assisted him in first aid.

Answering questions, witnesc stated that he wags
sitting in the Brake, four or fivé coaches from the
Engine. The speed was about 60 KMPH and it qlowed after
4 or 5 minutes from Unnao. He looked out and saw there

was fog. The collision occurred 4 or 5 mimtes gfter
he -opened the door. The speed of the train was 40 or 45

KMPH gt the time of collisicn., 4s the digtance of one

f%bmﬂ’/u»/@/{/@/ coach , witness saw Outer Signal red He could mot W
4

N o
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Wthess did mwt feel
| use of Brgkes Dbefore the colligion.

&

1 0

see other‘signals »due .tofog.

11. Ramesh Prasad, shuntman, Magarwara station

: stated that S.M.on duty gave him a shunting order
“ arnd told him that bhe 1oad - on line No.6 shoulg be

transferred to line Ho.'7.<~%i*tness was asked to get
b

| ~ .
| the signgture of the Guardé Witness

did this armd went
to the Driver

and gave the shunting ox:der. The

\ )/‘ '; starter was jowered and the Driver started | the
| . train. The guard set witness down at the points
P )_ﬁ“ and told him to show red

1 sighal when the points
| were clear, This was done ard the train stopped. The
‘ Cabin then changed the route aml witness gave the

green signals then he went tc where the guard was

} standing., The Guard asked him % go ghead and fing

out why the driver was riot moving, Witness had
" gone half way along the load whefn he saw

head light of 513 Up. Witness

the

ran shouting to the

to move quickly as there was a train coming,

! Ansvering questions, witness stated that he was

called by the Assistant Station Master at 09.15. The

.
‘1 Guard was already sitting there. Witness

amd the

1} Gugrd came to the driver of the Goods train and

,_ made him sign the shunting memos. The load went

ahead of the tralling point by about 50 feet and

. stopped: The Guard had got on the Engine saging that

because the load 1is long he will get down somewher

ahead. Since the 10ad was long he would have passed

the advanced starter. The advanced starter was bnrning

- Vi
hcom sl AT T ey  —
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i ‘red. Witness was standing near the home signal ard

did ot mtr notice  whether the back light of the

outer gignal was visible. The East Cabin was gbout

100 M. from where hé vas getting the shunting doné
| ‘and the signals.given by the Cabin were vigible
| to him, The visibility was such that witness could

sece the d signal given,by the Guard. The Guagrd was
| at the middle of the Goods train. When the collision
occurred he was proceeding towards the Engine and
4 was more than half way ahead. Hitness did mt see

\ the. Gugrd of the goods train after the gecident.

~+, /M He also did._mt obgerve the Outer Signal. The Goods
load stopped after the troiling point on ke his

| exhiblting the red signal. The Guard alsO accepted

? the red signal.




BEFORE THE CENTRAL AIMINISTRATIVE TRIBUNAL,ALLAHABAD

LUCKNOy BENCH,

T.A.Case No. of 1988
shiv pPrakash Awasthy " ee. - Petitioner
Versus
i Union of India & others es. -, Opposite parties
'

ANNEXURE NO. 5

‘ To , )
- 4 f The Sr.Divl.Mechanical Engineer,
: North Eastern Railway,
Lucknow., ' ' . P
Through - Proper channel

Sir, ,
with due respect-I beg to state thef following

é facts for your kind perusal and solicit that you would
arrange for supplying-the documents listed beloﬁ for
preparation of my defence.

At the out-set I deny the alleged charges so framed

against me as those charges do not bgse_pnqapyrtruth and

the list of docmments so supplied are incomplete and
not the copiss of the statement recorded by the enquiry
‘fCOmmittee.

I may please be supplied with the following
documents so that I may prepare the defence maintaining
letter and spirit of those documents:-

1. True copies of statement recorded by the enquiry
committee froms: List of witnesses as mentioned in the
Annexure -IV of the Memo under reference. Summary of the
statement is not at all sufficient as those are privilege
documents of the Administration and also contrary to the
extent rules. T i
2, original copy of the OPT_79_issued by sM/MGy for

shunting movement of ASH Goods Spl(Dn} and handed over

nﬁkﬂ&&ﬁ%&&h&b/&“&ymkbﬂB | ////’C“ ~VTM“B@,,21L,
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‘ : (2) -
'3, Copies of SyR/MGy in respect of shunting

movemeﬁt inforced‘ during 27/28-12-85. '

4. Copies of SRs of N.Rly; particularlynthe goftion

where the procee&uré for granting of OPT-79 had been

prescribed, This is purely a domestic rule and have

not been supplied to us,

5. Copies of TSR of MGy & ON for the period 16-00 to
. | 24.00 ‘hrs. of 27.12.85. |
J 6, Copies of Log-books maintained by &4 & E/Cabin

MGy for the period of 16.00 hrs to 24-00 hrs of 27.12.85

, o : ' I preserve the right to ask for further documents
as and when negded' during the course of enquiry

proceedings, A

yith kind regards,

Yours faithfully,

~ 84d/- Shiv Prakash Awasthi
Dated: Lucknow. = Driver/B
zgth March 1987 | CB .Shed/Lucknow.

TRUE CORY
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-G+ R.3.81: Duties of driver when departure stop signal

< fls 'ON' or defective:
. L%, the driver of a train siall not pass a departure stop sig

“Oyre »“, that refers to train,when it is 'on' defecti 1
URT. bV 1 , on' or defective unless
™~ Ril:?‘?‘his train has becn brought to & spop at the station where
the defective signal iz sffimated and he is authorised to do
(a) by a written permission from the station master on;
(b) by"haking off" the calling 'on® signal, if provisie d
%de sub rule(2) of

and approved special instructions v
iwle 3.13.
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(2) In the case of a starter or advance stgrtm* |
. protecting points, he shall rot pass such szgna; when
“ON" @mfsrkixe or defective unless he &3so receives -
proceed hand signal from a duty authorised member
- of the station staff posted at the signal.

(8)In the case of a last stop sighal he shall not pass
such signal vhen ‘on' or defective unless he is also
in possession of a pmper authority to proceed under
the system ‘of working. = =~ i

t

gweten fre T ah ﬁ'n - o
“y R Y ITY 385 T aﬁa *'_

F.R.l4.08:Autho?ity to S?@EE%&:fhe dirver shall not take his train from
»- 8 bdock station unless he has been given an authority to proceed.
(4)8n the double €line by -taking"Off' of the last stop signal, and
(b)On the single 1line either-(i) by a token for the block section taken
from an electrical block instrument or (ii) By a line clear ticket
duly signed by the St:tion Master, or (iii) By any document prescribe
in this behalf by special inspructions, or (iv) by the'taking off'
of the last stop signal in line of tantible. authority as mentioned
in sub clause (i) to (iii) as sections provided with electrical

block instruments of token less type or track circuits or angle
counters. . ' '

G.R.14.09: Driver to-Examine authority to proceed :

(1) The diiver shall ensure that the authority to proceed given
to him is the proper authority under the system of working and
refers to theblock zyxksm section, he is about to enter, and if the

% said authority to proceed is in writing that it is complete and
duly signed in full in ink. :

;), (2) If the conditions mentioned in sub -rule(l) are not comflied with
the driver shall not take his train or start from the station
\;/ - until ,the mistake or omission is rectified.
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¥T ary ¥ vfoarfag &Y four o1 #®ar |

SILERE T Feeria Article of ChargesX #7 aT® foar &
while perforiing shunting operation of hine Up Aishbagh
Ggods train at largarwara ’ . .
sau o7 ars Tag ¥ 1o a1 wrarer ¥ i~ o€ ver 491, MY
¥ ¥ grafiga & 16 Y ¥ =76 Toye ¥ At dec ary o TRfa

@Y ®8T 9T T 1

“#° wora Tafw arsd o o faeh " @ ¥eree * W
" @R wrstec” favaw ah &t - | ’

filor 8 1o} 1} ¥ oo ey Y X @Y P o7 greard ¥ o

' o a8 ¥ grayws ;N ard-Tavm Tow Wy gy ¥ ¥}
folor 814 | ¥ seafm arwram aroe el ot Carat € e
el ¥ vawT @ar fag AT gf=n evar &, IN =Are Yoy ¥ atf

3T FoF €7 AT AT aret oweT A &, @t " T Wew X
WTEY T3eT Tavee @ ° wfedy foar a1 aoeT ¥ 1
{3cR 8613 ¥ F=0 out side the first stop signal T
@ @ feur 9T @war ¥ oW aT3T e % seET T8 &l |

B ik WTHF‘E’mﬁﬁhﬂﬂT ﬁ!@‘f%’ﬁ%ﬁﬁﬁf‘:éﬂﬂz‘{
T aT e gT § gredr @t ¥ 1 aveg avem A7 wR O @Rt ¥

N favg a7 Toeat ¥ 37 a7 g1ea ¥ Iovw Towr maT ¥ |
14.08 tnd; 14, e
‘} GR 3.81 (3_)/% %83‘75%17—’53746?9%{ gra~uq 987 € | G.R.3.81(3)

PPN T @ fauT" "H - defective final signalsk points O f=gd
"_C\'- e - ~C N oI e o . . -
AR g/(/w\ X T84T 6T € IGR 3.8 T fawg ¥ "Duties of driver when

. signal is'on' or defective

- feparture stop v gTew ST T9un 2aT & * lhe driver of a

. . Prain shall not pass a departure stop signal that refers to
"\ 2 him, when it is'on' or defective .... and ao on

X7 L) s Wy 3g wetew T ot ot ofde ave e gh wear ¥ 7
N Ty s 1:&*- "Ig the case of a last stop signal he-shall mt pass such
v\\gfjhj;/// signal when'on'op defective unless he is also in possession

of a proper authority to proceed under the system of wworking
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* ‘ gt g6T¢ THI® Ju. 88~ " Authority to proceed: .
‘he ditver shall not take his train from a block station
unless he has been given an authority to proceed.

gdT 999 14s89 " Driver to examine stithority to proceed

ged YeT 2§ ¥T oW NN ® - The driver shall
not take his.train passed or .start from the station until

the mistake of the omissjion is rectified. : .
ug gjﬁrﬁaﬁm%%ﬁ NE 1auN 36 5 ¥ arew ¥ faar e &
ot % | Y oW rgY ¥ avd wr ot " ¥9 " a7y & er &,
T T TeTE 2YOT gAY N oY o vEr & |

39 ¥ETT ¥F arg arfev ¥ Toa T9a% 3.81§3] 1us 08 T
s g9 WT=CT SO AW ATEE OX ATy AET el | TN & 9w T
wf=gq a7 wara Tatm arsd v & Yohec a1 TN W AT
favmm a5 & veT e § arafaum s 11 ¥ = §

. g 5a b ¥ aT% aTeTIuN & |1 ¥ IOl wi=ew ¢ ver ar "
yI: ATeTIEN 3.81§3], luses TUT luie9 ¥ FANT ®T wy & &Y
oaT | aTeaq % 54 ¥4 #7 TICTET ¥ET & 9TeT ¥ wife aTw
¥ faeg 39 Tomd ¥ 3oud o7 aTON Tag 9@t ey foTeT Ioomd
3 fa¥ N grew ¥ feur mr ¥ | aweg b Y wwg ovy Y a
W T awfay et o ares ot e T sy fad e §

| gein WRETT TR AT 9TRE oTH v T U, I ageTad ¥
g  geey gt AT X oS etared | arewerey | ot 9T 6T 4
‘ qTew oY e, 0, yae fag were & wfedn mwrarer X

' GR 8.11: Obstruction outside station seetion at a class'B!
single line statlon- Equipped with two mks aspect signals

R , The line dutside the station section and upto the out
" signal sha’l not be obstructed unless a railway servant
specially avpointed in this behalf by the station master
is in range of the operation and unless ¥

(a) The block section into which the shunting is to teke
place is clear of an approaching train and all relevant
and necessary signals are at ‘on'positicn or,

(b) if an approaching train has arrived at the outer
signal the station master "as personally satisfied
himself that the train has been brought to a dead stand
at the signal.

i Provided that the line shall not be obstructed under

AAN Clause (b) in thick, dfggy of tempestion weather imparing
_ visibility or in any case unless authorised by special
instructions.
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* BEFORE TUF CEITRAL aTHINISTRAOIVE "uTimial

: CIRCUIT TWNCH LUCKNOW.

m et ot o A St R -t ATt

1990

Sheo Prakash awasthy ieevs Petitisner.
Versus
Union of ia and others, vesss UPP-partiesg,
R .

. REPLY ON BRHLAF OF OPEQC ITE ParlIns 1 70 3,

i - I, __,M@dg&?..m aged about
2}) lfll years ,son of ’_‘ﬁ »
o
g presently working as 4§k¢' wmm_£:j ﬂmftééi_fgé%;.
R | ‘
y in the office of 28\»_—_@ g% W%

do hereby solemnly affirm and state on oath as under:

62}‘ ‘$/%f#q) 1. That T have heen duly authorised'on hehalf
. | : -
the respordent to file the instant written reply
and is fully conversant with the fzscts of the case

deposed to hereunder,

2 That in reply to the contents of paragraph
no. 1 of %he appliCution 2o mmk it is submitted
that the same is directed against the order of
punishment dated 15.12.1987 vhereby the pstitioner

has been reverted from the post of Engine Triver (C)

)

to the post »f Zhunter . Dest of the avermentis ag

-

ST .- made are not adfmitted. Punishment ig perfecily

‘?/—n
o® &6 ./
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fustified and as such it does not warrant interference
by this Hon'ble Tourt in any manner. The said order
of punishment as such does not suffer from any

fein e
illegality . b2

of natvural justice had been
strictly observed and adhered o as in the case at

hand.

3. That in reply to the contents of paragfaph
no., 2 of the‘petition'bnly this much'is admitted

that the petitionsr was initially appointed as Engine
Rxivgx Cleancr. Rest of the avermnents as made are not
admitted as drafted, Since the petitioner was
involved in an instant case therefore until engairy
ﬁﬁder descipliné and appeal rules was in progress.
"here was no question of promotion as»alleged.‘The

sverments contrary to the same are denied.

AN

4, ' That in reply to'the contgnts of paragraph
no, 3 accident as alleged is not disputed. Fince,
he was involved in the suid accident ,his
iesponsibility for the infringement of the rules

cah not be observed.,

5. That the contents of paragraph no. 4 are
denied. “he petitioner was solely responsible for

the szid accident.

5, That the contents of paragraph rno. 5 are
not admitied as drafted. Load was wibthin permissible
limit of the schedule rules. NVothing contrary to the

same ar= cdenied.
IR

ceosd/=
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7. | That in reply tq the contents of paragfaph

no. 5 it is submitted‘théﬁ shuﬁting'order was issved

to the petitioner for backing the load from Line/6

to 7 and thg line starter for the purpose of shunting

was aléo taken off . The driver i.e, petitioner |,

hgwéver, was not given'any authority to pass the

Advanée Starter in "OI" position and as such he was

not authorised to gon beYond Advance Starter |

irrespective of the facts whsther tﬁe 1§ad cah he hEEgkx

backed or not. Driver is permitted to pass the advance

Starte% only when authorised to do so. The petitioner

in'the case at hand was not authorised to pass the

advence Starter.

8. , That the contents of paragraph no. 7 are
not admitted as drafted. He vioiated the rules and
was not careful as a result of waich the accident
occured . Tt was solely on account of the negligence
p ' ' shown by the petitioner that the.mishap‘occured for

vhich the petitioner is fully lisble.

2. ',That in reply to the contents’of-paragrﬁph

no. 8 it is not dispated that shunting upto Ist stop
oi¢nél can be psrfbrmed but only after getting adthprity
to‘pass the advance starﬁér‘in‘"QN" positition which
the petitloner failed to comply énd as such pass the

signal at danger.

10. -That the contents of paragraphs no. ¢ and 10

_ f“\\\(gzzz/’#7 are not disputed..

e VI ET *’?"{":‘.f"}" =
‘s ::C\)~:. Ctikito G g N .4/'.
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11. That tﬁe contents of paragraphs no..llzandlz
are not admitted as drafted. The averment appears
to be just an after thought. Ii has been establiched
that the whedbher was gz foggy and the speed of
Marudhar ®xpress was more than 30 kmé;‘per hour
which otherwise would have resulted in a serious

. accidenﬁ . It was not as result of efforts by the
petitioner, as alleged but was due to the contrqllea
ép@ed ~of 513 up that the accident could not take 2

serious shape.

'

ﬁk » 12. - That the contents df paragragh no., 13 avre
not admitted as such are denied.,
13. That the contents of paragraph no. 14 do
not call for reoly.
[ . . '
LY 14, That in reply to the contents of paragraph
\ 7 no. 15 it 1s not disputed that chargesheet was in

Tnglish. The petitioner heing a matriculate was in

position to read and understand the same,

i}

15, That the contents of paragraph no. 16 are
~are denied. all the relevant papers which form the
basis of the charge and demand were timely supplied

to the petitioner during the course of enguiry,

\
i

6. That the contents of paragraph no. 17 are

/~2§R§rz,,/'*7 not admitted.

RAT AN Fifgs 39ma

= , - ’ .
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-5- u ; §§CS\ N |

& 19

17, That the contents of paragraphsno. 18,ars

not admitted as drafted. Oincé the documents which
formed the hasis of the charge and it was said to Dbe
related upon , was made available to the petitioner ,
therefore, the érticle as alleged was meaningless.
The petitioﬁer,in order to delay the proceedings -

from time to time,made futile request, tne documents
whatsoever demanded were suprlied during the course

of enguiry.

11, That the contents of paragraph no. 20 are
rot admitted as drafted anda s siuch eare denied.
There was no relationship hetween Sukhchain Sirgh

sn@ Taran Singh as alleged.

19.  That the contents of paragraph no. 21 are
not admitted as drafted and as such are deniéd. There
was absolutely .o questidn of change of the enquiry
officer . There was also no violation of principle

29%
of natural justice as alleged,

20. That the contents of paragraphs no. 22

to 24 &re not disputed.

a

21. That the contents of pafagraph no, 25 are
fsnied. General Sgbéiéiary Rules are the rules which
are to be followed by the Railway Staff ir the
passage of the movement 5f the train, The petitioner

has not adhered to the provisions of fhe gaid rules

as a result of which the "accident took place.

coeensdd/-
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22, That the contents of paragraphs no. 26 to

3] are not disputed.

23, That in reply to the contents of paragraph
no. 32 it is suhritted that the petitlioner was not

permitted or authorised to pass the advance.starter
in "0 position,. authorisation for the said movement

is given in writting,

24, - That ths contents of paragraph no. 33 are
+ not admitted as drafted. Fo order whatsoever was

given by anybody.

2E, That the cortents of paragraph ho. 34 are
denied ., The petitioner is fully responsible for the
. _ ' the rules
\ accident and violating,of shunting operations.

.

\ .

’ 2., That the contents of paragraph no., 35 are

ﬁiv denied, The petitioner had no auwthority to pzss

the advinece starter in 'ON' positinon unless suthorise

to do so in writting.

27, That the contents of paragraph no. 3B are
net admitted as Arafted . is already pointed ocut

the driver has no adthority to pass the advance
starter in 'ON' position unless authorised to do so

ihwritting,

22, - That the contents of paragraph no. 37 are

2

WITAEF AT Ny , . , |
G e had to examine every instruction and satisfy himself

Lo Bt I R
©

"pot admitted as drafted. Befors nroceeding the driver

>

a

‘..'7/.,
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22y as to whether the authority given to him is

.eorrect or not as per rules,

29. That the éontents of paragraphs no. 3%
and 39 afe not &dmitted as drafted. Chunting upto
utmost signal is permitted only in special
cicumstences. In the case at hand driver failed to

observe the rules anda s such was guilty , he cannot

escape from the responsihility.

30. That the contents of paragraph no, 40 are

not disputed .

. in reply to
3. Whaththe contents of paragraph ro, 41

it is subritted that the disciplinary suthority
is not bound to accept the findings »f the Bnguiry
Officer and he can give his own findings whicnin

the case at hand has hexx rightly heen dons,

3

32, That the contents of paragrephs no. 42 to 43

do not call for reply.

%R That the contents of paragrasph ho. 44 are

34, - That the contents of paragraph no., 45 are

not Adisputed .

25, “hat in reply to the conternts of paragraph
Ho. 45 it is submitted that the apparent authority

aftzr considering the entire facts and circumstsnces
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"'8" , ' . l ’

| | . ¥£Q5&N

"
has rightly rejected the appeal.,

3B, "That the contents of paragraph no. 47

are denied .-

37, - . That the contents of parasraph no. 4%
are denied. Proper reasons have beenxgrm®dxd recorded

bv the reviewing authority.

28, That the contents of paragreph no. 49 are

W

9, " That the contents of pa;agraphs no. 50 and
51 are not admitted as drafted. The order has besn
passed by the Qparent authority Canerned‘but the
result of the appeal has been conveyed to the
petitiongr‘by an officer of the Aailway AdminiétratioP

which in no msnner is bhad.

40, That the contents of psracraph no. 52 are

emphatically denied .

t is submitied that none of zrounds

'-:J'

set~-forth by the petitioner in his petition warrants
any interference, im sxxxgizg mf Thus the petition.
is totally devoid of merit ard is lisble to be

gye qued FifET zafaay,

dismisced.,

goT oo, HEASH _ v/
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49, That the punishment awarded o the

petiti~ner is perfectly iustified ancd as such no
inte~rference is called for . Thus the petition 1is

lighle to be dismissed with cos

RAT HRAFifqH €7 071s

Lucknow,dated, - | Derene st . i
2.1990 . RG; agws

T, above-named do nereby verify that the
~contents of paragrsphs . of this-

written statement are hased on pershnal knowledge

and that of paragravhs : are hased

on informstion derived drom the records which sre
helieved to he true and that nf varagraphs

are hased on legsl sdvice, Vo part »f it is false

i

and nothing material has been concealed. o help me

Lucknow,dated, R é% Deponent.
2,1000 J
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Before the Central Administrafive.Tribunal,

Circuit Bench, Lucknow

" RRJOINDER " AFFIDAVIT

to the Reply on behalf of Opposite Parties No.l o 3

_ IN re:
0.A,No, 35 of 1989

Shé¢v Prakash Awasthi w...-. betitioner
Versus l
Unioh of India & others....... - Opposite Parties

I, Shiv Prakash Awasthi, aged about 50 years,
son of Sri Mehndi Lal dwasthi, R/o 26, Charas Mandi,
Dugawan, Lucknow, do hereby solemnly affirm on oath

and state as underé-

1.  That the deponent is the petitioner in. the
abovenoted application, as such, he is fully
conversant with the facts of the case, He has

been - _ ,
also/read over and explained the contents of the reply/

" counter affidavit filed on behalf OfAOppOSite Parties

No,1 to 3-and having understood the same, he is in
a position to submit parswise reply to the same as

under,

2,  That the contents of Paragraph 1 of the
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2. | %*\fy '
counter affidavit/reply calls for no reply

3. |
| | | That in reply to the contents of

) paragraph 2
-0 the réply it is stated that the application is

: directed a s
| | gainst the order of punishment dated
| 16,12,87 aswell as the order dated 2,3.88 passed

| - by the appellate authority whereby the appellate

- - authority has rejected fhe petitiorert

| s appeal and
up-held the order of reversidn'passed against the

petitioner dated 16,12.87 without application of
[ )

mind by means of a_non-Speakinglqrder. Rest of

R S

the contents of paragraph under reply are denied
- - &S incorrect and in reply to the same contents

'E: | of Paragraph'l of ﬁhe Original Application aré

% J reiterated, Order of revertion passed against the
oy ,."f -’petitioner is abSolutely illegal, arbitrary,malafide
j, # o and is llable to be set-aside by this Hon'ble Court.

4, That the contents of Paragraph 3 of the

reply are denied as,ihcorrect, false and baseless
- and in reply to the seme contents of paragraph 2
!

- of the application are reiterated,

5. That k% in reply to the contents of Para 4

of the reply contents of paragraph 3 of the applicauon
are reitetapednas correct averments of the facts,

The accident héd occurred'not on account'of any
.‘ ’ negligence on the part of the petitioner but on
l | account ofvthé wrong difections jssued to him by
mﬂpl'/ | the authorities concerned for which he cannot be

held responsible,
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6.  That the qoﬁtents of Paragraph 5 of the

reply are absolutely false, bascless and incorrect
and hence denied.fIn reQ1y to the same contehts of
Paragraph 4 of the application are reiterated, The
petitioner is in no-way responsible for the aceident
which had occurred on 27,12,1985, On the contrary
it was on account_bf the wrong orders passed by'

Asstt.stafion Master Sri‘J.C.Tandon and the over-

shooting done by the Driver of Marudhar Express

Sri Taran Singh,

7. - That the contents of Paragraph 6 of the
repl§“ix are denied as incorrect, false and baSe-

less and in reply to the same contents of Para 5

~ of the application are reiterated as correct aver-

ments of the fact,

8. That the contents of Paragraph 7 of the

reply are vehemently denied as incorrect, false

‘and baseless and in reply to the same contents

of Paragraph 6 of the application are reiterated.

The Opposite Parties are iiable to strict proof

regarding the correctness of the_aierments made

in the paragraph under reply. The petitioner was
under the valid order (0.?.T.-79) to move his train
to the jﬁnction 1line Nosg é & 7 and then after
reaching to common line to back his train on line

No,7 as per the said order (O;P,T.-79).

9. That the contents of paragraph 8 of the

reply are denied as incorrect, false and baseless
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and in reply to the same contents of paragraph.7

of the application afe reiterated, Opposite Parties
hés,not stated the’felevant rﬁles which afe said

to have been‘violated by the pétitioner and which
action is said to have reéulted’in the accident
which ogcurred .,01;1 the said date, As a natter of
fact, the Inquiry Officer had come to the conclusion
that the petitioner had not violated any rule‘as
alleged in the chargesheet dated 11,3,.87 fop which

the petitioner can be held responsible,

- 10, That the contents of Paragraph 9 of the
‘counter affidavit/reply are denied in So far as
it is inconsistent with the averments made in

Paragraph 8 of the application and in reply to thés

paragraph contents of paragraph 8 of the application
are reiterated. The petitioner had in no-Way been
negligent in phe performance of his duty and as a
matter of fact he had complied with all the orders

jssued to him at the time of movement of his train,

11, That the contents of paragreph 10 of the

reply needs no comments,

12, That the contents of Paragraph 1l of the
counier affidavit/reply are denied as false, in-
correct and baseless and in rep1y to the same
contents of Paragraphs 11 & 12 of the application
are reiterated. Invreply %grthis paragraph, it is
once again reiterated that/the fore-.sighted courage

and presence of mind shown by the petitioner the

accident could not have been much serious in nature
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otherwise there would have been greatvldss of

valuable pr0perty of tbe Railwﬁys’aswell as 1ivés
of certain individuals if the petitioner had not
been vigilant in performance of his duties as the

Driver of the train in Question,

13. That the contents of paragraph 12 of the
repdy are denied as incorrect, and in reply to the
same contents of paragraph 13 of the application

are reiterated,

14,  That the contents of paragraph 13 of the

reply needs no comments,

15, That the contents of paragraph 14 of the

¢eply are denied as incorrect in so far as they

"are inconsistent with the stand of the petitioner

taken in paragraph'IS of the original application,
The petitioner not being conversant With the English

language,could not understand the contents of the

chargesheet issued to him on 11,3,1987,

16, That the contents of paragraph 15 of the
reply are denied as incorrect and in reply to the

same contents of-ﬁaragraph 16 of the application

‘are reiterated as correct. Despite persistent

"9

request made by‘the pétitioner the relevant papers
were not supplied to him during the course of induiry
in vioation of principles of natural justice,equity

and good-conscience,

17, That the contentsof Paragraph 16 of the

reply are denied as incorrect and in reply to the
same conteénts of Para 17 & application are reiterated.
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18, . That the contents of paragraph 17 of the
reply are denied as incorrect, false and baseless
and in rep1y to the $ame cantents of Péragraphs 18
and 19 of the applicafion are reiterated, A1l the
ﬁeqdeéts'made by the petitioner were bonafide and
the same were ﬁade for the purpbses of establishing
his innocence in the matter, There is no question
of'petitioner‘s'aoing anything with a view to
delay the inquiry proceedings és alleged in the ‘
péragraph undér reply. Moreover, all the documents
demanded by the petitiorner which were necessary
for the purposes of establishing the innocence,
were not supplied to the petitioner in violation

of principles of natural juStide.

19, That the contents of Paragraph 18 of the
reply are denied as incorrect and in reply to the
same contents of Paragraph 20 of the application

are reiterated,

20,  That the contents of Paragraph 19 of the
counter affidavif/reply are denied as ihcorrect
and in reply to the same contents of Paragraph2l

of the application are reiterated,

21,  That the contents of Paragraph 20 of the

counter affidavit calls for no feply,

22, That the contents of paragraph 21 of the
counter affidavit/reply are absolutely false and

paseless and are, therefore, vehemently denied
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and in reply to the same contents of paragraph 25
of the application are reiterated, The petitioner
who was performing the shunting operation, was not
governed by the general rules he is said to have
violated as has been held by the Induiry Officer,

Hence, there is no question of the accident having

been occurred on account of the violation of general.

rules as alleged in the chérgesheet,as alleged in
the paragraph under reply, On the contrary, the

petitioner was under valid orders to shunt his train,

23, that the contents of Paragraph 22 of the

reply needs no comments,

24, That the contents of Paragraph 23 of the
reply are denied as incorrect and in reply to the
same contants of paragraph 32 of the application
are reiterated, Opposite Parties are liable to
strict proof regarding the correcthess of the

assertions made in the paragraph under reply.

25, That the contents of Paragraph 24 of the
reply are denied as incorrect and in reply to the

same contents of Paragraph 33 of the application

are reiterated as correct.

26, That the contents of paragraph 26 of the
reply are denied as absolﬁtely false, baseless
and incorrect and in reply to the sam® contents

of Paragraph 34 of the application are reiterated,

The petitioner in no way can be held responsible
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for the accident which had occurred Specially in

view of the fact that he had not Violated any ordep

! or'rule which could have resylted in the accident

On the contrary he had done h
have

accident.Which/mighﬁLhad'disastrous consequences,

is best to avert the

27. . That the contents of Paragraphs 26 & 27 of
the counter affidavit are denied as incorrect and
in reply to the Same contents of Paragraphs 35 & 36
of the application are reiterated.as correct. In
reply to this paragraph it is once again stated
that the petitioner had not violated any of the

‘pules or order which could have been the cause of

the accident., On the contrary, the petitioner was
under valid order to do the Shunting operation,
Opposite Parties are liable to ;EEQCt proof regarding
the correctness of the assertions/in the paragraph

under reply.

28, That the contents of Paragraph 28 of the

reply are denied as inporrect, false and baseless
ana in reply to the sgme conteﬁts of Paragraph 37
of the application are'reitefatéd. The petitioner
has duly examined'the 0.,P.T,-79 orders gissued by

the Station Mastef,‘Magafwara before starting his

train, Hence it cannot be said that the petitioner
had not satisfied himself as to the correctness

of the order 1ssuéd to him as per the Rules,

29, That the contents of Paragraph 29 of the

counter affidavit/reply are veheméntly denied as
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incorrect, false and baseless and in reply to the
same contents of Paragraphs 38 & 39 of the appiicamon
are reiterated. There is no Question of the
petitioner having féiled to observe any rule or order
which could have resulted in the accident. Hence,

he cannot in any way be held resPonSiﬁle or KXk

or punished for an act in respect of which hewas

not guilty,

30.  That the contents of Paragrsph 30 of the

reply needs no comments,

31, That the contents of Paragraph 31 of the
~reply are denied as absolutely incorrect, false
and baseless and in reply tothe same confents of
Paragraph.4l of the‘application are reiterated,
The disciplinary authority has not at all appliéd
its mind to the Inquiry repayfsubmitted by the

Inquiry Officer, ifi holding the petitioner guilty

of the charges levelled against him, specially in
.view of the fact that the Inauiry Officer had
exonerated the petitioner of the chargeé and
categorically held that the charges levelled
against h;m Were‘not_approéed and the petitioner
had not violated any of the rules, in respect of

which he can be held guilty. Thé disciplinary

- authority without applying 1its mind to the findings

submitted by the Induiry ngiéer has recorded his
i

' Phee o YE LW

wd@ke¢qpa%m¢%&em
own findingsLby meaés of a non-spesking order

which he cannot ¥x do under the law as has been

held by Hon'ble Supreme Court in a number of cases,
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32, That the contents of Paragraph 32 of the

" reply needS no comments,

33, That the contents of Faragraph 33 of the
reply are denied as incorrect and in reply to the
same contents of paragraph 44 of the application

are reiterated,

34, That the contents of Paragraph 34 of the

reply needs no comments,

35, That the contents of paragraph 35 of the

reply are vehemently denied and in reply to the

 same contents of Paragraph 46 of the application

are reiterated. The pEasmd appellate authority has
rejected the petitioner's appeal in a most illegal
and arbitrary manner by means of a non-speaking

order without application of mind,

36,  That the contents of Paragraph 36 of the
counter affidavit are denied as incorrect and in
reply to the same contents of Paragraph 47 of the

application are reiterated.

37,  That the contents of Paragraph 37 of the
@eply are denied és inco;rect and inreply to the
same contents of Paragraph 48 of the application
are reiterated as correct. No cogent reasons what-

soever, have been recorded by the revieWing authority

" as alleged in the paragraph under reply,

33, That the contents of paragraph 38 of the

reply arc denied as incorrect and in reply/§Q Ny
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amé contents of Paragraph 49 of the application

are reiterated,

39, That the contents of Paragraph 3§ of the

réply are denied as incorrect and in reply to the

same contents of Paragraphs 50 & 51 of the application

are reiterated. The impugned appellate. order cannot
- sustq;ned in view of the fact that it has not been
signed by the competent authority.

40, That the contents of Paragraph 40 of the
‘reply are denied as incorrect and in reply to the
same contents of Paragraph 52 of the appliCation

are reiterated as correct.

41, That the contents of Paragraph 41 of the
reply are denied as incorrect, falée and baseless
and in reply to the same the deponent is advised
to state that ail the groﬁnds raised by the
petitioner in the application, are legally tenable
in the eyes of law and the application filed by
him is fullf of merits and is 1liable to be allowed

as such with costs,

42, That the contents of Paragraph 42 of the
counter affidavit/reply are denied as incorrect
and in reply to the same deponent is advised to
state that the punishment awarded to the petitioner
is gbsOlutely illegal, arbitrary, malafide and 1is

1jable to be set-aside by this Hon'ble Court,

Lucknowznatedzlggl Deponent

Janialy e 97" 4zﬁ%?/r,__,J
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__VERIFICATION _

I, the abbvenam'ed deponent, do hereby
verify‘ that the contents of 'Paragraphs | 1 to 30
‘ - of the rejdinder a'ffidavit are true to the own |
 knowledge of the dep onent; and those of Raragraphs
| f 31 to 42 of the same are believed to be true o

the bafsis of legal advice received. NO part of

‘ | it is false and nothing material has been concealed.
“‘ ~ So help me God.

| At
w B | LucknowsDated -

o April __ , 1991, ' Deponent
i

. \r__ ‘.__{\_\_'
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i the Cowt of

i Do Oiol mindaTics Tl Goreh dothinsrs -
| | | ¢ , <
| Oﬁ-m. 25 o %@ @

do hercby appoint and  authorise  Shri.. /- ; ... NWW ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,
Railway Advocatc.(}&‘ww ........ to appear, act apply and prosecute the above des-

cribed Writ/Civil Revision/Case[Suit/Applicaion/Appeal on myfour behalf, to file and take back documents. -
fo accept processes o the Court, to depos t moneys and generally to repre ent myself/ourselves in the ahig
proceeding and to do all things incidenta. to such . ppearing, acting, applying, pleading and prosccyfie
myselffourselves. e

M I[We _ﬁeroby azree Lo ratily alt acts done by the aforesaid Shri. A N o

.

L

Railway  Advocate, ..

....................................................

IN WITNESS WHERE OF these presents are Guly executed by mefus this.. ... e, DR

NE-~54530400—8000—4 7 ¢4



@ | dRTAAATHT

o.-% an v .

........ Y- ST, 7Y <%~ N
0A Na-z.-S‘ %6\8 @ | - T @y §
| e SO Rakath = bl
i s Sl 4 RO -
I a1 ‘ A | e . N
mm %Wﬁﬂ-iﬂ% aq s ‘NVMW%%W y

F IWFT TR/ [FFAL F W G Y AT Y WA G, 7 7@, AT 5@, gfHgTT 5@ AR
AW FAAE FW F MG RS afaw F@ M a1 A, A F qRfaw a7, e, quTE
a1 wfeT fagar T AR I Ry 23, wuaT A A AT Sua fAde w7 qar Uy F A dva/TAlET o
W@ @R F1 qwrew sfafafaa @ iz wwa @9 % fag 3@ gav Sudam 7, aF FQ, @137 9,

AT TN AR Fag 7@ A A el a5 e fmw o wifess s g ) fee ag

B9 W F N W@ gQ £ i 99 aF Wit e F awiag griawrd & 9w fafhe gzt @ wuse e s Ag ~
e T s R, 69 a% gaq srera/ml agar/aliet ar SuF g frasg wreeda/migasar o ot o frA
¥ v et et/ ardy/frdet qare & frega S awe/mdte 2 /afa e /AR @ g @ e A
'} qITG A0, T IEH Aigwem w0, 7 @@ B FIR W0 A1 qRAE w90 -fred gra 9w /ade/mag gia:
Q \Wm W RS @ S AR T 9a¥ 9T a1 IaH frarewea avit ar frat fagn g wemew A e wvm,
X' AN qg atfen afefafiedi § o e woR F af TlER & oo 59 § g wlw qwa a@ g Ak
oY are & gEeAr F A @g w0 fafewd o & I awr F fgg ¥ afeww g dt s weymfaasn) sreae
- qEr F1E FALAT qEATT T g o gy SF I /AGIA/FIATE qua: Ot Ira: aArEfeg @ wm Ak
Y YAF awA N Fraee /sl oot #aR a1 austt F@F fadw For AR ge I wfawrd W
qeTd ggfaa FOT AI ‘

ooooooooo

Skad meawaer wr & Tegaf & fag wR I MY W 0 AT AT +eeeeeee s s eeeee s eney

¥ fasorfea forar svar &0 : :
. a%‘ A" %.)
(& P gttt

grfbﬁﬁg‘/W




