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CIRCUIT BENCH, LUCKNOW.

0.4. No. 309/89(L)

)
3
F
/

Banshu Das Applic

Versus
Union of Indias & ors. Regpondents,

Hon. Mr. Justice K. Nath, V.C.
Hon. Mr, K. Obayya, A.l.

(Hon. Mr. Justice K, Nath, V.C.)

This application under ssction 19 of the

Administrative Tribunals Act, 1985 has been files
for issue of directions for confirmation of the
applicant with effect from 1.8.1975 and for creating
superﬁumerary pOst for the purpose and to grant him
COnSquentiEl benefits flowing from the confirmation

from the due date,

2. Counter-Rejoinder have been axchanged andwe
have heard the learned counsel for both the parties.,

The material facts ars no longer disputed. The applicant

art

‘was appointed as UD.C. on 7.2,73 and was admittedly

due for confimation on 1.8.75. However, he was not
confirmed by the dlepartment in consequence of the
D.P.C. on 17.7.76 on the ground that the CeR. vas not

availaple. He was not confirmeé subsequently on the

ground that there were adverse entries in his character

roll for the period from August 76 to March 77. In



-

courLse of time, however, he was naﬁ found fit and

was coqflrneﬂ with ect from 1.7.82. The a“JllCun

("\

case is that there were no adverss entries whaksoever
in the a»nplicant's service record prior to the due
date i.e. 1.8.75 and that the D.,P.C, fell into an
error in denying confi;mation with effect from the

due date only on the pasis of subsequent advérse
entries. There is substance in this contention, as

is aporarent from the AcCountant Ge ner al (A.E-1),
Allahabad respondent No, 2 letter dated 9.1.1985
rehefr,u to 'in para 4.13 of the application and
produced before us today. It is clferlj ment ioned
that on review it was detected that the a?pliéant

had not earned any.acverse entry till the year 1975-76
and ﬁherefore-overi@oking for confirmation with effect
from 1.8.1975 on the basis 0f adverse entries for
subsequent years was not justified, In this very
letter a IECJeSt was made for creation of a super-
numerary-poét of Auditor for the benefit of the
applicant for the period from 1.8.1975 to 30.6.1982,

pe confirmed with

N

when the applicant was ordered to
effect from 1,7.1982. One of the Drayarﬁ made in the
applicatian is that a DPC may be reguired to be held
to congider the a;plicagt‘s confirmation with effect
from 1.8.75. We, in the facts and circumstances of
the Case do not think it necessary to call for DPC.
We are. of the Opinion.that the applicant must be

confirmed with -effect from 1.82,1975.

3. The learned counsel for the applicant hias also

requested for consequential benefits. The learned



counsel for the respondents says that the claim is
berred by limitation and that the grant of any
canssquential_penefit will upset the seniority Eytq
a number of persons. de do not think that the bar
of limitation should stand in the way 57 the facts
and'CiICumstances of this care in as much as it is
the admitted case of the parties that the aosdlicant
had besn denied confirmaetion from the due date only
on the basis of subsequent adverse entries Which
Wwas not permissible in the eyes of law, Indeed, in
the letter dated 9.1.85 of the department itgelf,

it was stated that the applicant'leitthlding o=
confirmation.as on due date was noﬁ_justified. In
this view of the matter, the claim of the applicant
may not be rejected on account of delay or princivie

Of limitation.

[IaN
L3
-
®

do not think that any substantial change

in the seniority may be involved by the consideration ¢
. far
e

nE22 solitary case of the applicant. Howver, it is

pPremature for us to say what kihd)of conseguential
benefits the applicant may be entitled ﬁa because,

the r-cord Will have to be examined by the competent
authority for the period after 1.8.1975 in order to
see what service benzfits he wés entitled to. We are
not in a positian £ record any firm opiniosn upon how
the applicant is to be dealt with in the matter of
consequential benefits on account of confirmation with

effect from 1.8.1975.

-

5. For the rzasons indicaéted above the petition

is mrtly allowad and we direct that the applicant
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shall be deemed to have besn confirmed as Auditor
. -

with efi

fect from 1.8.1975. We also direct the respon-
dents to examine the ease of the applicant for
v sarvice
cansequentia%/benefits with effect from 1.8.1975
Yy

and to award him such benefits ag he mav be found
Y

to be entitled in accordance with the applicable

rules within a period of six months from the date

of receipt of copy of this judgment.

~

o Vice Chairman.

Lucknow Dt, December 14,90
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111/9-86, dated 25.1.1989 of CAG,

rejecting representation, ! _
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LUCKNOWs DATED: v '

( ReS .SRIVASTAVA)
ADVO CATE

(OUNSEL FOR THE APPLI CANT. .

Nov. -'é}' 1989,
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Appli cation wder Secti on 19 o ft he Admini st rative

Tribwals Act, 1985«

Title of the case: Mntedating of date of Confimation

from due date,

"I NDEX

81 .No,

~

Description of documen té_.

relied upon. S

1.

3.

8,

1o,

Application,

- Gopy of lettér dated 28.6,84 of-

applicant for antedating confir-

mation., - Annexure A-1.

Copy of letter dated 29.5,86 of

~applicant for doing-justice in

‘the case. - - Annexure A-=2,

Copy of letter dated 24,6.86 of

- the applicant for allocation to

audit cadre of juwiors,.-Ann, A-3,

. Copy of letter dated 30.12.87 of
applicant. for option' till deci sion

of confimation, - Annexure A-i/.
. . —

Copy of letter No,admn.I/1-105/Vol.

26

21

XVITI/KW/101 ¥mzsxfisg dated 4,6.84

regardiﬁg antedating to Juy 1, -

1982, | - Annexure A-5,

oy of 1etter No,Admn.I/1=105/Vol.
XVIII/KW/1990 dated 25.8,88 for
rejection of antedating, Ann, A-6.

 opy of 12tt er No.639/PS/MI /88, dt .

18.11,1988 forw_ardirig case to

cvoGo ' - éﬁn?}(um A"'7.~

23

2y — 2%

Copy of letter No,3 Araj./111/9-86 - -
dat. 25.1.89_,of CAG, rejecting represen-

tation, _ - Annexure A-8,

Vakal atnana,

9
5

STANATIIRE OF APPLT CANT,
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Date of filing
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

CIRCUIT BENCH, LUCKNOW, -

Banshu Das; son of late Shri Baba,
residing at 5/163, Vikas Nagar,.

- Kursi Road, Lu‘cknow, at present

on

deput ation with Government of

U.P. as public Relation Officer,

to Hon'ble Minister of Reveniwe, -

Lucknow (- from A, G.UsP.,24E I, 211ahabad)+ )
se .Rppli cantlo .

39'

”

VGI'S'Lﬁ‘ _ 1

thion’ of I-ndia'( through tle , ‘
Comptiroller and mditor

General of India, New Delhi).

Tre Principal Accomtént General
U.P. (Accountant Gen eral,Accownts

& Entitlement-I," Allahabad),Allaha-
bad. ' '

The  Senior Deputy Kccownt ant

General, Admlnlst ratlon, Office
of Accountant Gene.ral, A& E-I
_Allahabad.

The Abcomt»ant Gene rél. U.Pe
Accowmt s-II, A;!;lah'ébadg

S § G /./\()a/ 5

o»o Respondents. .




Details of Appli.cations

N
\

1,

N

Particul ars of the order against which the

appli cation i s mades~

D.O.Letter No, .’—Araj 111/9-86, dated 25,1, 198¢

, wntt en by Shri Roshan Lal Kapoor, Adminl st ratlve

Offlcer (Araj III), Offlce of the Comptroller

- and Auditor General of India, New Delhi, addressed

3,

,4.

4'1

to Shn chani Ram Arya, Personhal Se cretary to
Hon'ble Revenue Minv'ster, U.p, Gowr']ment, ‘Vidghan
Bhawan, Lucknow, n,Ject:an the reprecentation of .

the applicant,

Jurisdiction of the Tribunal :

- The appli cant GEClarPS that the SL'bJ«“ct‘ ma’ct@r

. of the order against which he wants rndressal

is within the jurisdiction of the Tribuwal .

1

Iimitations

~ -

The appli can't further decl ares that the |

/

a’ppll cation 1s withm the llmltatlon p?f'lod

| prescvﬂ.bed in Section 21 of the Ad'Td.niStEa‘th |

Tribwals Act, 1985,

/

'Eacts of the casé:

That the appli cant was apbointed as U.D C. on

7 1973 ( as a Scheduled Cas’cec Candisﬂate) and .

at orpsent posted at Lucknow as P R, 0. to Minister
of-Re:Venue U.P.Government Lucknow ( on deputation

from A,G. A& E I, AMlshabad.)

BN



- 4.2: That tthe apv_plircant worked with sincerity,

’
! [

devotion,"Zeal and detemination,

"4,3s That the annual oonfidential reports .of the
) applicant for 1973-—74, 74-75 and 75-76 we re upto‘
the mark as no adverse entries for ‘those years
we re ‘ever communi cated to the.appll cant ,
- , o .
., 4.4s That the confimation of the applicant became’

‘due on 1.8.1975,

4.5 'ﬁxat the DEp’artmental' Pm}mlobtiloq” Commit tee which met
; on 17.7‘.1976 defe rred the con fi ymation of‘tlr';ei_

o | | . 'appl.i"cant‘ be'cause fhe ;_A.C.R._on_l\: 1975-76 of the

| appl_i éant -was ndt Hma‘d:e éyailéble to the DEpé;t-

mental Promotion Committee.

4, 6: ’Ihat a pos’c was kept r"ser\ed for arplicant

for conflrmation. B

4,7: That merit as reflected in Annual confidentl al
| Renorts is oenpr:-ﬂly recogni sed as the main
criterion for declding '_c_he cases_of promotion,
conﬂmation and Efficiency bar Cases; It is,
\tﬁerefbre. of wmtmost imporfangea both in the
"interest of efficiency of services as well as
also in. the interest of employees, that A.V.Rs.
are wrltten on dwe dat°s, w1th greatest pog'zible
~ 'care so t}_lat the work, éonduct,_c':haracter and

\ capabilities of‘employee"s reported‘ won  can be

- accurately judged from the recorded opinion.

/%‘\C*‘@/DQA




- The A.C, R. for a3 year has to be writtan mthin

one month of tha expi ry of the report period,
. " The thion Publlc Service Commission have also 1aid
emphasis on maintaainino the a.C, Rs, in a systematic

manner so that the Govornment Servants are not

. - | -~ derdwed their 1e‘g1timate-claims'.

 That the A.é-.R, for the year 19_75-=7é of thé._
PPlicant was not written on dwe dote. and the same
‘was. not put' 1zp to Déepartmentalémmbtion Qommit tee
on 17.7. 1076 whi ch waS convened for consideration

, of: COan.mathn cases of bther Mployecs includlnc :

. the. appli cant , Thus Reonon-o.ent No.2 was wholly
r@qponsmle for this Administ rative lapse whi ch
has resultcd in the present crrievc‘ﬂnCe for which

g o thi.s appll catlon is being fils»d.

4,83 That subseqguent 5.?;05.- which were convened aia
not- clear the '_ caSe'. 6:’:_ con'fli m;.atvion of the éppli cant:
be cause o'f,_adv’erse;en'trié_snin A.C.R.__fof 197*6-=-7l7.
Tlhv‘us the smsequént D.,F+Cs, al,sd seriously erred
in considering the A,C.Rs. for the yeaf_ sudosequent
to a.CiR, for 19‘_75-76. The ‘gction of the D,P.C.s.
~was also thus illegal and t.hei,r_ action while
congidering the confirrﬁation case of the app)ligant :
. on‘ _thé ‘basis o»f A.C,R, for 1976-77 was be yond
‘juz:i sdi ction, I

4,91 “Tha’c subsequsnt- to year 1975-76, ‘the A.C.R. Of the
appli cant for the year 1076—'7'7 be cate adverse. L

The aprli cant waq also served with a charc:e sheet

\r@;}w

\ .



" con i '
tainn.‘zg ‘the' following charcess-

(1 |
) Differance of rs., 20 00 in Accownt
S'
(2) Irrequar and not pwnct ual s
(3) Taking much leave; . |

(4) Taking Much caSusl leave,

a

Enqldm‘y Offl cer was also appomted in th== case.
The Enquiry Officer Submltteé his report to the
- 8r. D.A,G, Adniniat ration (DiSci.plinary Amhor“y)v
but tha t}hén,sr. D,A,G, took abnormal time (3 to
4 years appronmateiy) 'in deciding the matter.
Though aC"OI'diDg to 1n<:t ruotione of Govnr“mant of
Indla the report of the Enqmry Officer was to be
finalised within three mor“chs by Disc1pllnarY

Aut hority. The Di c;ciplinar‘_y Authorit y impoSed. v

one minor penalty of stOppaae of one 1n‘.ramen’c .

w:.thout cunul ative effect. “In the maan time' the

Efﬁ clency Bar of the appli cant also became due

and that was not allowed.

The anpli cant ther\eafter. aopealled to the

AppEllate authority viz the A.G U P. A, E Allaha—v

Bad ( Re spondent No.Z) Shrl ».N.Biswas who was

o exonarate the appllcant from all the

pleaSed ’c

charges and the appli Can’c was allowed to cross

the éfﬁ. cLency bar vide 0.0.No. Admn.I/Audi tor/
- edro 5 -

Re v, /Exmn /hug 1977 aa'tea 5.7.1983 and drav ¥

all the arrears from due dates.

mﬁw)w B
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’ 4010:

4,112

4,125

That one post was reserved for the ép'pli cant
aft"er the D,p.C, whi ch met oh 17' 7.1976 'couldl
not ooneider the ~confi mation of apnll cant dwe

to non-availabllity of A C.R. for the year. 1975-

.76, This post was _fillegd up a,/fter 1.7.1981 to

the prejudice of the applicant.

fl;hat 1n con'fij:mi‘ﬁé,‘anot'her cén_didaté_ ag,ai,‘r'zst_:_the
pbst which was rese rved for thé ao_bli cant, the
‘Rsspondent Noes2-did not act impartiaHy and by
fillind that post after 1. 7 1081 marred the -
fut ure of the applicant, ‘,'

B

That tA’he'\'ch ‘fi«mat'i:on of the appli cant waS made

w.e.f, _1,.7._198'3 and on repre€entation it was

only antedated from 1,7.1982,

That ' as per instructions of the Government of

India, included in thé book viz.&Seniority and

promotion’ by P.Muthuswany page 102, 103, tle
review D.é._c_; should have been convened as Soon
as the anrual confidential report of the appli éa-

nt was made avai.l-able'for the war 1075-~76 It

vhac been clearly laid down in the inetructlons

that a review D, P C.»Should be conwened when
eli_glble persons,we-ze omitted to be considered

and the review D.P.C, Should strict the scrutiny

| to the C.Rs: for-‘th‘e_period rele vant /t’o the first

.D,P. C:. The C.Rs. w;n:itten for subsequwent periocds

should not ‘be considere‘d@ Had the review D.P.C.

E\r@%@ R




4,13

would have been convened by Recpondent No,2 as
Uhe Cane 6 L AFWWWM‘%
soon as the C.R, for the year was avellable but

81nce E&Spondent No.2 did not convene the review
D,PeCe, the claim of appli cant for confi rmation

could not be camsidered by review D.PeCos

The action of ®espondent No,2 was t hus contrary

to instructions of Government of Tndia and was’

a.l*SO arbitrary and discrimina’cory.'_-

The Review D;P.u.‘was aluo not convenedv
when the appli cant was exonwated of all the
charges by Appellvate Authbqt y and was allowed
to cross the Bffi clency Barevide 1ietter dated-

5.7.1983, Thus the action of Respondents no.2

8,nd 3 was contrary to instructions of Government

of India cited sbove and their lapse in convening
Review D.P.Cs;_ was agai'nst the int\erest of the

Appl‘vi caﬁtf.r The Iho&tile discvximin‘atibn 1r the lcas;?
o'f appbi cant thus resulted in i rrepe rable loss

to the appli c§nt. ,

That A.C.A.E-1, Allshabad ( Respondent No.2)

- in thelr letter No.DAG/(Adun.)/Cel1/120. dated |

9.1.1985 wrote to Compt roller & Auditor Gene ral

bf India ( Respond‘ent'No‘ 1) that ‘the D.P.C,

‘which met on 17 7. 1976 def?rred the caae of the

Appli cant for confi J:mation becanse A, C.R, for
1975--76 was not available, A post was reserved
for him till 1,7.81 but ke Was not found fit for -

conflrmation by Successive D P. Cs. and the post

. Er\CXDJM




ste belongift
o a bY another candida’_te . S~

t

ca‘ﬂ'c e

3 caste. me appli
. : Schedule a Woe 0f0

C v L g fit and vas COnflme

o | foun

on L’e"’i

aA\werse
3 that e dd not eam anY
tecte

i .1‘982'."

QWan th@ Cave =

it wlas de | tng o ocked for
Centry til1l 1975-76 and hf}S_, ing o o
ol .t'on on 1.8,1975 on the basis Qf_ a_}lJer ;
con i matior S , g |
r ' ' justi fled
entries in sisequent years waS not justl ¢
| ‘nd "mqméted that one Supernumerary. poSt be
~ a B .

created ‘fof the period from .'1,.8 +1975 to 30,6,

- for accommodating the 1ien of the Applicant,
‘7\, | . . ’ . i

Tho C.A.u.(R° spondent No,1) creat ed o

supernumerary post vide thelr 1eher No. 3377

57-86 I, dated 12 8.1986,

’Phe PQSponGr—'snt No,2 did not fonfim ¢

T appl‘i_cal"t even when the said POSt Was create

by R>sponde=nt No.1, The

unjusti fieg,

A

- " . H.n, ~
4,144 That Ministry of/GOVnninent of Ina a

in oM
No, 119/58--RPS dat 2

'che conﬁ rmation should be made stnctly on
ba..is of seniority Subje

ct to the n,Jection
mifit,

It wasS further S'catf’d in the sald CM

that in coneiderinc Cases of officx*rs for

[ele
matl on. the D

.P¢C Showb g not ass

€SS the rejat
mez:[t of the candidate. '




N

\confl rmation should be madp stnctly on the bas_18
of sonlonty, t he %epondrnts have not followsd
S - them and have oonfl rmed hundreds of pemons who
- | WE re juhior to the appli caﬁt., ‘Th’e result was that
| lall those ;n:ho were juniors fo_ tlﬂ;e' appli éant are
o énj_oying better §Cales and better status viz-a-
| vig the appll cant., O__n'e .Shri Jagdip Kumar who
was much,imior,.té the applicant is enj_,oyiné
the status o\f Supe ribsor o\f Ac‘comts w.e,f,
1,3,1984 in the new scale .1640-2900 ( 014 Scale
_ ' ‘. - | © 500-900), This not only ihfringed the provi sions
. o N of Articles 14 and. 16 of the Constituwion of
Inda but has resul’_cea _ivnto}'_fvi'nanci"al and

1rreperable loss and mental torture to the

g

P - . applicant,

4,15¢ 'l‘hat Miss Radha Pant Gupta and Kripa Shanker

Misra, Audi tors whOSe Annual Charact°r Robls

‘were adverse for subseqguent ye'-*ars as compa¥ed
- . | to the yearc for which the A.CQR. were to.be

_consider.ed, mrn conflrm,d from le dates, Thus

< ‘ | o denying the bene fit of confimation from Seme

o other date rather than dwe date to the applicant,

. was wholly arbltrary, dlscnmlnatory and illegal
on the part of Reeponc.entq and their actvo ns

in denymg the benefit of confirmation f£rom due |
date to the appli cant‘ as al‘read\y aliowed to Miss
Radha Rémi Gﬁpta and Klrip.a,Sha'ﬁker' Mi sra, 2Auditors
wasA viol ati ve of 5£oviéions of Articles 14 and 16

of the Constltutlon of India.

Qmﬁ(’) .




3

S

B,16:

4,173

4,18

2,19:¢

That the appli cant had represented to the
Accowtant Gensral, U.P.II Accownts, Allshabad

vide his letter dated 28.6.1984 and had stated

‘therein that tte confimation which was ante-

dated w.e.f. 1.7.1982 should te antedated

from the"dtﬁ date.vv A cony of the said n?preqen—

. tatlon is being fllrd as Ann@ﬁum No.A—l

Bhat the applicant vide hig letter dated

29,38, 1986 wrote to t he Pmn"lnhb Account ant,

General,' Allahabad, RGSpondent No,2 and prayad

- that the appli cant ‘be allocated to Audit lﬁncz

as _htmdred,s of Jun_ior ACCQIM»L_antS we re al-l_OCated

to Audit Wing in the scheme viz 'Rest ruct uring

of cadres of IA & A.D,' whereas the applicant
was dem_ed that benefit, A co'oy of the sald

1ett=>r is bemcz filed as Annexure A-2

That on 24 6. 1986 tre appli cant sent the reminder

for his letter dated 29 Be 1986 intlmatino that

no actlon has since been taken in his case and

{

re quest ed for doing justice in the case. A
oopy of the said letter is being flled as

Annpxure No.A-3. ] v !

That on 30.12.87 the applicant wrote to the

Senior Deputy Accountant General, A.G.; A & E-T

Allghabad that since antedating of éonfingation

was ,pendi'ng,‘ he could not exercise optionsfor



4,20

V 4»21:

‘4@22:/

_ 4.23:

Audit aor Aécbimts Wing and furth_ﬁ i%‘quested

~that the op‘t‘_ion be kept open till the finalisation

bf case 6f antedating of confi mation from due
date. A GOpY of the letter is bewnc file d as

Annexu e A- 4.

-

That on my j:equest the antedating was ‘done ~from
1.7.1982 J_nst@ad of 1 ‘7 1983 done oncina]ly
vi de letter No, Admn I/l 105/Vol XVIII/KV/lOl

dated 4,6, 1984.- A oopy of the said order is

" being leed as Annexure No A—-S

That vide letter No.Admwn.I/1-105/Vol .XVIII/KW/

1990 dated 25.8. 1988 the Respondent No.2 informed

‘the. applicqnt that. the raprescntation for -

antedatlnc the confi x:mation was rejectdd by

Head QUaI’t"r Office, Acony of the sald

1ettf=r is being flled as Anrmxure A 6.

That tle appbicant represented to the Comptrvller

.and Auditor General of India on 18,11,1988 civing

the enti refd%t.éils of his legitimate claim

énd J:e'vq;ugStedk _hj‘.m' to antedate the confirmation
fron; due date. A copy of the said represen‘ ation
for: review of decls1on of Respondent No 1 whlch

was taken by him after Responcent No,2 feferred

the case to him is being filed as Annexure No.A-7.

That the C.A.G. (Re sponden t N‘ogl) has rejected.

_the repreqentatvon vide his letter Ny.3-2Araj/111/.

e came &4 acliow Chun m@""zélg‘?
-86, dated 25.1. 1989/\ Acony of the same is bﬁino



o . o filed as Aranpxure INd.A—S. The rejection of the
' ’ ' represent gtion by C.A.G, was contrary té ruies
andlarbitrar'y as no review D.VP..C. was ever
convened by Re spondent No._z ahd when :the; CuB.G.
Reépc_)nde_nt Nos1 had; already created oﬁe_‘
.Su}ﬁmmarary post of Avan‘__vi_suditor'_vi‘dé his_r
letter No.3377 BRS 57-86-T, dated 12.8.1986,
it was wholl ya;nJ uq‘tifled and aaainst t he
princlplP of ProrIuSSOry 1F‘stop rle to have

reJected the valid claim of the appli cant., |

4,243 That 'due to non-finalisation of claim of
\ éonfi rmétion from due dat‘gv'v:,.e.f; ,- 1.8_-.3;97'5 the
appli cant could not opt ‘efither‘for A‘udit/
o - | Wing, ,6: for Acc%our;_ts wing, cre‘ated_'m,dervthe“
| scheme of Inst ructiopé f_or restructuriflg of
cadres in Iﬁdi_an Audit_,arid Accownt s Department ,
whi ch C.»a‘_me iﬁt-o opera'tion“, w.é.f. 1.3.1'984‘ and |

had to suffer irreperable losS.

‘4.25: That the applicant ie left with no-other -speedy
and effi éacibuS', reme dy except to invoké the '
j'ufiséi&tion of the Hon‘ble\ _Trlbma‘l‘ for - -
en fO’rcemenf of his 1-e‘gai "and consrtif_;.utional
rights and fhe present application is k:-eingl-
filnd interalia for redressal of the/orif-‘vaﬁces

of the appll cant on ‘the follcwlno orounds~

5 GRO (NDS EOR RELIF‘F W.ITH LT‘GAL PROVIQIL;NS._ -

5;1:‘ Bacause Inctr:uctlons i ssued by the Govermnnent

from tlme to time for cons'citutino a Rev:v.ew

| _



' D.P.C, vwere not adhered to. Had the review
B.P.C. would have been called in time in the
caSe of Applicent, Be should have been & clared

confimed. from the dwe date i;e; from 1.;8.119'75.

5.2 .Becaulse\,the_' instructions contained in Minist ry
K . of Home affhirs OM No, 1/9/58~FPS dated 16.5,69
to the efgﬁect"that the confirmation shouwd be
made S'tz:‘i.ctiy'bn,v’che basis o.f Seniority
subj éﬁct to.the_:ieje_ ct’ién ‘of m,fif were not follow-

ed..

.33 Becawe the D.P'.Cs.. whi ch met suwsequent to 17.7 e
| ( the date of meeting of D.P.‘C‘. whi ch deferred
the con fi rmation .'o‘f, applicant) seriously erred
by examining the A;C.Rs. for yéars s ubgequent
to 1975-76. /-As: per tle instructions given by
Govemment from time to time, the C.RS. for
subsegwent periodé were not to be éonside w‘:ed.
(Thi.s i\S‘ also support eé by Case law viz D.Ke .
Shgr_ma Vs. Telhi Adm, & otters 1989(9)A.T.C.
479. |
5.4: BECaﬁS*e. of lapsé on the part o_f Respondent No.2

the appliéarit hasr become jwnior to sevwral

huwndreds of persons,

'5.5‘- Be cause fundamental rights enshrined in Article
14 and 16 have been infringéd.

X

| 5.62 - ’Bécause.the appli cant is suffering i rrepe rable

and recus/éﬁng financial loss every year..

t




&

Be

R
A
5.7s%
| 5.8:
,
i - 5.9
5.10:
e
)
iy
6.
o -

Because he has.also been denied the promotional

chances and juniors to the applicant are hplding

- higher posts at present,

Be cguse the Di sciplinary.Aut hority look longer
‘time to take decision in the case. of Ap@licant |

in fi'naliaing the report of the Engulry Officer.

Be cguse when one vpost was reserved for the

" Applicent 's confimation, till 1.7.1981,

-confirming some orie else against -that post was

whollyillegal and wnjustified.

Because the C.A.G. had crested a supermurerary
poét for the confi mation of the apnli‘c'ant but

ewn then the kntedatino oé/confl J:mation from

| dus date was not done by ReSpondent No.2

re sult ing 1nto absol ute A scrimination,

De'tails of the Remedies exhausteds-
The applicant declares that he has availed
of all the remedes available to him wnder the

relevant service rules:

13 Represented to Accountasnt General U.P;II'
Accomv'tfs, 2llahabad on 28,6.84 for antedating
confi rmation from due date as it was antedated

only from 1.7.1982 ang not from dwe date.

2 Pepresent'ed to Principle Accowtant General,

UP.. Allahabad (mqmndent No.2) on 295, 86

*\—CVEL



8.

reminding him of doirnig justice in the case of
appli cant as hunderdls of jwior Accountants we re

allocated to Audit Cadre.

3.Rpresented to C.A.G. on 18,11,1988 but. this
representation rejected by C,A.G, vide his

letter dated 25.1,1989,

Matters not prev:musly flled or pendl"lc wi th any

othnr ecmrt

The appll cant. further declarpu that he had

"not. previously filed any a‘ppll cation, writ

‘petition or suit recardinc the matter in rerPct
of which this appll catlon has been made, before
any court or any other autbority or any other
Bench of ‘the Tribunal nor any such application
writ peti tion or sult is pending "b'e,forev any of

them,

~

Reliefs soughts

In view of the facts and grounds mention-

ed and ',pa.ra 4 and 5 gbove, tlje'Appli c;aizt prays

for the following relief(s) :-

(1) : Directions may be issued to Re spondent No.1

to crecate a.supe rnume rary post for confirmation

. of applicant from due date;

(2) $ Directions may be issued by the Hon'lle

‘Iribmal to R spondent Fo.2 to call for the

’ Remew D. PéC for conmderation of the C‘onfirma-

’



-
[
~ O
[T

1

| tioﬁ of appl-’i cant from'gwe dates 1.8, 1975 on - ,
the basis of A.C.Es. upto 1975-‘76 viS-a—viS

the cundidatps dwe for confirmation on 1,8,197%5,

35 Directions may be issurd by the Hon"ble‘-
. N | ‘ Tribmal to Respondent Nos, 1 ang 2’—f0'granf'
| all consequential be-‘neflts flowing from'

) 'antedatlno of C‘Onfl. rmatlon from dwe date(l 8 .75):

4: bDirections may be issued to PPspondeﬁtS V'No. .
1 and- 2 to allow ’che applicant to elect elther
: . ‘ - Audit or Accountq winc WeEs f. 1.-.84 on the

basls of confimation fran due date (1.8,75);

P . 5% Hon 'ble Trlbunal may allow such other xelizef//
relz.efq aS geemed fit tasking :mto consz.dearation

" the circumstances of the case;

6.:/ Hon'blve Trbwmal may allow the cost of the

petition,

95 - Interim order 1 f any vrayed for pending final
de ¢ision on the aOpll catior, the appllcam seeks

. the following Int >rim Rcliefz

'l'be ReISpqndent' No,2 ( The Prindﬁ)al Accowntant
- Gene:-ral_v Bt UP., Alléhabad“) ‘who is the Qontml-ling‘
.. Aufho,rityof thé; Appli cant may be dl rected to
con vene the Re.view D,P...C. 1mmt~dl ately for
. » . consSice r_atién of cénfirmation _o}f the appli cant
| | on tre basis of C.R. for 1975-76 w.e.f. 1.8.75
léy getting one supemwngrary'post cregfé,d:_
so that the éi)pli c:ant may not suffer ifrepe rable ]

loss any more,




102 - The éppli cation is beinc s_ubﬁ’d.tted e rsonally.

113 Particulars of the Postal order filed in respect.
of the appli cation Fee:

DD
6 839216 for E‘a.SO-—OO dat@d

18. 10 1989 issw_d from I-aoh Court Post Offlce, -

Postal Order Né.

r

" Lucknow,

123 List of Enclosuress:

| As,pér Index"md ong‘Posfal ordr for Rs.50/-

Aan d one Vakal atnama.

VERI FICATION

I, RBanshu Das,‘ sén_ of ;a'_ce_shri Baba, aged,

~about 43 years, residing at 5/163, "Vikés Na_ga.r,r

Kursi Road, Luéknow employed as Accomtant in the ‘
offi e of A.G.U.P.I Accounts, Allatabad and at

present on deputation as Public Relation Officer

’

to Hon‘ble Revenué MiniSter to Govémmsnt of U,p.

Lucknow do hereb verify that the contents of paras
Ry, . 1Sk 5
t» _to, 2 are true to my personal knovlwéce

and. paras L’ I tol"lszbvb’elieved to be true on legal

advice and that I have not suppressed any material fact.

DATE: ‘ o z > oo )

Places Lucknow, . SIGNATURE OF APPLICANP.

( Ro s SRI VAS‘TAVA
ADVOCATE o

CDLNSEL ¥OR THE APPLI CANI’.
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F.ORM -1

APPLI LFTICN LNDER SECiION 19 OF THE AMINISTRATTVE

IRI BDNAL ACT, 198 5

P

Title of the case: Antedating of date of confimmation |

from dwe date.

.LIST OF ENCLOSURES

R

51 .No., D?SC‘Ilpthn of document s ' Page No.
: relied upon, _

1, Copy Of letter dated 28.6.84 of .
_ , _ - applicant for antedating co_nfi'rs o
/ S ‘ .. mation, - - Annex ure A-1, 118

Copy of letter dated 29,5:86 of
appli cant - for domc Juquca in , J '

N
.

_the case., - Annexure A- 2 (ﬁ '

S 5 | 3. copy.of.letter dated 24.6.86 of
' : - o the apolicant for allocation to -
audit cadre of jwiors, Ann nn,A-3, R0

H

4, Gony of letter dated 30.'12.87 of
applicant for option till decision

‘of confimation, = - Annexure a-4, R
5. @py of letter No,Admn,I/1-105/Vol,

XVITI/KW/101, dated 4.6,84 regarding
,antedatvi_ng tO'JUJy 1, 1982. Ann.A'-S. 23

6. Copy of letter No. Admn, I/l 105/Vol.
XVITI/KW/1990 dated 25. 8.88 for
rejection of antedatlng. Ann, A- A6, 27

7. Copy of letter No.639/PS/MI/B8, dat ed
, 18,11,1988 forwarding cafe to CAG. )
T . . AnnoA"‘?o D.L{-——'l%

8, Copy of letter No.3 Araj./111/9-86

N . - l
, , ' © dt. 25.1.1989 of CAG,rejecting - 9
| representation, . Aninexure A-8,
©.  Vakalatnama., . .. - 3o

LUCKNCW; DATED: ' ) %%WJ_,,\%
Novembe r co/ 1989, : ( R.S *SRIVASTAVA )

o ADVOCATE
WUNSEL FOR THE APPLI CANT .
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NO.C.P.III/IKO ".one/15 dat ’Ci 28.6.1984, [ Q\"‘&/J

To

Shrei 5,01 wkerjee,

. Accountant GemralI(Accotha),
Uttor Pradesh, '

ALLAH_J@@.
. Jublect, Corrcciion - . . ntion,
~»ir,

1Y

In accordunece vith your office lettep I‘!%MN.I/“*‘*W/
VOl.XVEYI/Kv/104 dited 4,6,1984 T om te ctate that my
fonfirmation has bgen anti-dated vith effeot from 17,1983
to 1=7-1982, 1n *ua ﬂezspect I an to sutnit that BY Cuue

has for a good len{;th of tino remained undor consider:tien

’ and 21l the chargea vhich were fropad against mekﬁd on
account of which DYy E.B.and confirmation was neld upe Finally
1 was exoner: ted from 411 the charges m@nm pennlties

' this 211 the Renefits wepa restored like tncremnta, P2y and
“.1llowanceg, ‘ | ( :
< o
\ it lépurprieinn thnt my cmdxmtion wb.lch waa orizinnlly

ue with effoot frop 18321975 1ag boen, tntisdoted to 1e7=32,
1t appeara that sane ertors haye taken plnge o fcosant of

Valch the antiedeting’er ny conflmation has beeag done instocd
WO of qezers oo 1e7e02,

to restore the benefits ofp from vhich I have heen wrongly

deprived
Thanking you 4p anticipation,
A’%l}t B | ‘x‘mms £a1t§zm:.1y,
R ¢ Simstaus - ! ,,,gi%:g
Advicals

aadg” * L3213
\ <P 11X /1ee W ’
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V\ ' o, Admn.I/14505/V31°XYITT xvyﬁ, Dateds 4.6 1984.
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' OFFICE ORDER A “""W'm A -
LE a2 22T 27 3 ¥ g
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. has been pIeaeed to ardnr 1nt£L atiﬂg ef J
= cenfirmation of Shri Banshy )as,\Accaun agfj
gf?f«ﬁ“' (P. Xo. 04/3215)_w1th effect from 1.7,1983 +g
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BT OFFICE - OF THE Acmum’tm GENERAL (a&E)-»x, :
< UTTAR PRADESH," ALLAHﬁEAEb~%" CIE
’ 1&%*3‘4% : ‘ ‘
No. Admn.I/1 105/Vol, XVITI/KW/ 4990 Dated- 25 8, 1988
| | R 2L
A : To, !
& ’ , Shri Banshu Das

Accountant (0&/32ﬂ3), pﬁANHndw ﬁbc&wwl
B A{F) section,

- 0/o the A.G.(A&%)-IT, U,B,, '~ .
) ALLAHABAD, -
P - . i .
) Sub: Confirmation of self ~'on the posﬁ of . Auditor

wee,fo 1,8,1975 - reprﬁzentation regarding.

IRTsTzsamsgymbcsonros CL

'l
With referem@ to hﬁs representation on
| the subject indicated above and in continuation of
f | | this office letter dated 3,6.1988 he is hereby
informed that Headquarter office after due %%ﬁ.ff
sympathetic consideration of his case % 8 not
been possible to agree to hls request regarding

i NSRRI e Y

. antidatfng of his confmmationa_w

‘A@ﬂ% /  _}@%
oy R%““‘Z“@ - - ( AK. ATCH )
C ey | ACCOUNTS omlcm (m&m )
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Subs~ Review of decigion taken in mspec:t ot sa},

for antedating confirmstion £rom 1.8 13 4
1 7582,

Ref:-~ Accountant Genersd

1m1054!o; xviii

8ir,

1.

2.

7.

8.

L

The Camptroller & Auditor ‘G{-:&wmi of zadi
New Delhi, \

Throvghs The hccoutmt Gezsé.mlﬁ..,
U Pol Acumsts,
allahzbad,

{A&E) i/u.p, mahabad m.,

3 /Ku/! QQOzdated E&:& t -

e a sy s,

I am to invite o referenee to ahove quote_ﬁ
letter (under which it has been intimated that “H; o -3‘
has rejected r'rycase of gntddating the eanf:lzmat!.m)
and t0 state as under for your kind ax;a

wmpetipyie |
reconsideration:= R SR

That I waz appointed as U, D.C, on 7,’,;19[3'*5""

That I worked Witu sﬁ.wemfy, c’lwceioe
@tem‘.natim:

Thet til) the end of f,y. 1975.76 no 3&:
ent:y Was eommunicated to me, E '

That the c’i@parhnert’a.. promotien: emittwq,
met On 1707‘ 197(1 C’.JJ e U

C.R, for 18776 H

That Y was Fot
of C.,K, foy 75076

for which o, SFLCy deforred uy confi ?"ﬂmtiO; v

and it was

Thet a pest w.

~p” réserved £or
e 4 4 : 3 3 ad IS '

That Guéc-':ssz.ve DiP-Cls which meet
Yy Cass o,
- toak 31‘3t0 cansld & LiOr
whiqb a5 anverses, . .o

et et ——— it s nmee

6:Lv not fonm Q,er
> Dasis of C ‘3-46 £ mt ‘
('

‘he CeR, 10?: 76--7"f alg IR

agamdloﬁ'.

1

<

: i
I/,_s )

5 el

ed v wntimaﬂm aawﬁw

.‘ “\Jtc 3(4.. f_! .1.91

e foun th»*:v’ﬁ'ﬂ’.’s'ﬁm ’Ja,i‘“&bi‘izﬁtj{

dninis Eratd ve lapgﬂe
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‘_ .

’ 10.

11,

12,

13,

s
Rswalagg
Advicals

14,

18,

16, *

17,

18,

[ 2 - w

#hat the action of thé‘D.F'.C's in considering

C.Rolles for subs&s:uent Years was not cmamance
of princip“le of Hatursl Justice, 1 vould submit
that the DeP.C.la zshrmld have considemd my
CeRe's only Upto 1576 ad wy conﬁmation vas
due on 1 s 75\and the Ist D,P,C,had met‘on
17,7,76, = |

That due to adverse entry in my C, R.fox; 7617 |
the D,pC's did not £ind me £it for confimmation
and a post which/%ﬁ-[%'c reserved for me till 1,7,

81 was £illed yp by another candidste belonging
to 8§.C.

That a Charge Sheet wag issued to me cei the

-basls of advers@ remarks in my C.R, f°¥ 16077,

That an vaquix'y Wes also instituted agéinat ne
for above znd pwalty imposged, -

Thet my E.3. had alzw became &Je v <) 1 8 77 and

~the same wes agluc Wiﬂ'xheld‘

That I was confirmed w, e f.1,3,83 and my E.B,
vas allowed t0 be cmssad w,e,£,1, 7.83.

That I repregented to the then Acctqmtén‘: '
General end he wes plessed to exonerate sll the
Charges and allow me to crosg the E,B, fmmaz‘c

dete@ d,e, W 8. £,1,8,77 and sll the arrﬂam
were duly paid o me

>

That the ac”umatrauw took. abnonnsl time and

del ayed finaliaav..on of my case for which p GFY )
suffering, ‘

That when I representéd for antedatire
confimation w,e,£f, due dated {,e.1.8, ?5, th.e

Administration was kind emangn to ante date my
confirmgation trom 1 ‘7 32

That the Adun, ales wEote €0 MO GAG foice for
creation of 4 supermurnerary post for the
period from 1,8,7% to 30,.6,82,

Contd. .. *3




8
19,
. 21,
¢
X {1)
(2)
2} s (3’
4 (4)
izl a
Ragrndny
Advse ot
(
(3)
A
' (6)
(7)

b g e

That ths !’ds 3y Oﬁtfiw (CM) vefy kim‘ny Created

T KA

& 2ipernumarg oy pum vi c'w lettor Ko, 33?‘? BRBS 7.8
I dt. i2,8.88, '

That the aC Upet did nat mﬁm ne mapite of
the fact that post wasg Created Ly C.A.G.aa
stated in pary u"G abo\r@. ‘

That I was. infcme«:‘z vida letter no,Adwn .1/1-105/
Vol,. XVIIy/x V/.199€3 uqmﬁm% 8.68 regarding

xejectimi- : 'st x.asze. “of am.edatinfg ofconfirmation
from 1,8,75, ’

GROUNDS FOR Rb‘:y;g;gd OF lmm.

The Adun, was regponszble for not keeps.nq the

C.Reupto date. ﬁhm was_deﬂnitely an sdminigtr.
ative l&fpﬁ@e ' : |

My SR, for TS.7e Yag not *xiade aveuuam% w
D.P.C. when it i’xz‘.ﬁ: met an 17,7.76,

fhen & post wae raserved ﬁm* s, 4t was whoily
un;}uatifimﬂ? gad grbi a.wa:*"v” ©o have ‘"mmaa .
another &nloyos tz*nst i%

e

A'ifhe, DeP.C. whi rm et akwr W.‘I 16 dﬂfiﬁitmy

erred in my osgs beuaua&e there Was no gm& for

conaidere'c.i«:fn of CoR.'g beyoad 75« 16 and the
sction of D p ¢, wag .zes’iw&eiy againat prineipie
of properiet; o ' :

The_; Admn, took abnﬁxﬂaally longer time in deciding
the charge shost, ' |

When I vas excnerated of all the c¢harges snd my
E,B. was slso alimv@d o be Crossed fm the
date, there wag ne Justification in not sliowing
me o be conflrmed tvom dug date,

The C,2,6. shile agreeing in pringiple for

€llowing i) «:c.m?z Tests, Sz Trom dua date, haa

accorded ganciion for creation of & .mp@mumerg
ALY poat, '

Contd, .. 4
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{8) Afte;-:; eavica of sﬁmismtﬁn@r&xy gmﬁ"w the
Y‘QJ oLt ‘ZJ \

G GE w Q‘Tﬁv“m tor canfixmaﬁ@m
5o dptg i @ 1.8, 78, ls wh@i Y

2l arbl trdry unju:,tifi@ti and tinged
Wj.th b{ A3,

(g)b 3 M1n~35(; v &f He fig fﬁ" NO, ]/Q/Sﬂam?s,datﬁd

léth May,lQSg lai& down ﬁhat;!
u ccnfimation amu.c'i be:» made st:t:l.ctly m the
basis of seniority <u.)jec't to the rejectionof u.nfit.
In comaidering Case of 6ffi¢.€‘r& for ::Onfirmatim. the

D,p,C, shcnjd not 3830y the yelative merit of the
Candidate®,

In view of ahauve,
my confimation may kindiy be
ny genuine claim Mey

it 13 tambly requeat@d that
antedated w, ef, 1.8.‘75 and

Dy r@um:f.idem"la The advqrse

decigion has given me w.wh mentsl torture and afiliction

and my juniors hava Degoms conicrg U m.

T¢ ig f'lri‘ﬂ&"ﬁi‘ request
kindly be reviewed at the cay
taken may indly }m

’*Lat tha Case may

iwt and the ﬁeciaiw
intimated o mee,

Yours £a4 thi:zu J,y.

Adrcals | o Ramedd

oyl Lo
( BANGHD Dag )

ACcuntant 04/3313
_,k’s:‘taenn ﬁdﬂx:@q

-hb* 1o ::;.:Latma e flcer <0

‘2‘ T3l >

VEug mﬁ.amr.v.v.
Luckmew,
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ln ths ﬂantral Administrative Trihunal at Allahabad
Cirquit Ganeh, Lucknou. |

| Mise. Applicafion"ﬁo; , .r ~of”1990
o | _  4njﬁaha1f of Fespondente, -
ié'. | e :
CosoNoi 35 of 1990

PR

9 G"“¢*’~.}®J) ‘ W weeee, '000‘0. Applicant. - l ,
’ ' Versus, . . o R T

Unfon of Indin & Gthgfq;“;;s.»g ‘ .;.;opQQ,. B Raapqndento#;??;?b

APPLICATION FOK COMDONATION OF DELAY S

a7 The respondants iéaphmtfu11y bég‘tﬁ.eupmit_ae‘undot b o

" . e . 1 [ . e , , . :"' e e

Te ' That ﬁh@lwrittnh7rably on bohelf of the reapoﬁdénto;eodld'f?'h”
~ nat be Piled within the tine ellotted hy the Hun'bla Tribunal f_’

. on seeount of the fact that after racaipt of ‘the parauiao

v Lummunts Prom the raspondsnta, the draft—reply was amnt tp the o §
dapnrtment Fcr vatting. | ' }
. . ' L
2, That the opprovad written raply has been recsived and is
haing f1led without any furthar loaa of time, ' o '&u_-z'

3. - That the delay in Piling fha written rmply ie bonafido and

9 nat delibaratae and 10 1iebla to be condonad

'-:@ﬁ:i{h5 - wuﬁacront 1t ia prayad thnt tho dalay 1n fi?ing tha

e
-7 e

uritton raply may ba condmned and the same udy be brought on rauard .{"3ig

foz uhlrh tho ruecondenta lhall -vor remnin grateful as in duty bound.

Lucknow § : - ﬁ_ < /L)
Dated '~ ¢ 1. ¢-F» . : ( Dr. Dinesh Chandra )
‘ é:»] “’5i, -+ Counsel for ths Reepondunte,
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IN THE CE NTRAL ADMINISTRATIV“ TRIBUNAL AT. ALLAHABAD,_

CIRCUIT B”NCH LUCKNOW.Ii'
'%****** S

written,Statement.onvbehalf of Respondents.
- m
Case No. 309 of 1989, .

Bansu-'l})_as “ocfc._'c"ﬁ L ocoooo;o Applicanto '
| Versus,

Union of India & Others sesssse . cessesese Respondents.

I, K.C. Agarwal, aged -about "5 mé ~'-‘years son of Lodt
% Shos R R. W Dy Accountant General (Admin.) in
| the office of the Accountant General (Accounts & Entitlement)I
. P., Allahabad do hereby solemnly affirm and state as
héreunder.
1. - That the deponant is competent to file this Written
Statement on behalf of 211 the respondents.
2. That the deponant has read the application filed by
Shri Banshu Das and has understood the contents
vthereqf.
3. . That the deponant is well conversant with the facts

of the case deposed hereinafter.

kc‘a‘&l—%&f ! (Contd.._...z/")



That o brief history of the case is fu

rnished
as heneunder t-

BRIER HISTORY OF THE CASE

Shri Banshu Das wag appointed as U, D

Accountant) on 07.02.1973 in the vacancy reserved for

S.C. candidates. His confirmation in Auditor's Cadre

(previously U.D.C ) was first eonsidered by Departmental

Rramotion Cbmmittee which met on 17.07.1976 to be effective
from 01.08.1975 but he was not %% confirmed. His A.C.R,
for the period 8/76 to 3/77 was commented adversely & the

‘ ’D P.Cs. which met on later dates did not find him fit for
confirmation,

Simulﬁeneously_he was iﬁvolved iﬁ a disciplinary..
éase_also. He'wgaf;ssued.a_ehergesheet,for major .penalty-

. under Rule.14 of CCS (QQA);R@1e§-1965fvide.orden:aated o
117.02.1979. Qn conclusien of the disciplinery proceedings:
‘vide order dated 25.04,81jpenalty»of»Stoppage of :one inerél -
ment without commulative effect was imposed.upon,him videe
lorder dated 25.64;81. In the mean timelanothervs.g.“candidate

was confiemed during .the panel year of.1981f82t0nithe post
kept reserved for him. Thereafter Shri . Banshu Das was first

confirmed in the Auditor!s cadre w.e.f.:01.7.83. Later on

1.7.82 on the

oD eurnp + his confirmation was entedated w.e.f. (Con’cd...3/ -)



recommendatioﬁlof the review D,P.C, on the ground théf a
post for S.C. céndidatq%as reserved w.e.f, 1.7.82, He was
drawing pay of K.370/= w.e.f. 01.02,1977 in the scale of
Rs« 330=10-380-EB=12-500~EB~560, When he passed the Revenue

Audit Exam. in Aug;m1977 he was entitled for two advance

- increments but he was given only one advance increment

because by allowing him two increments he would have auto- .

matically crossed the E.B. .

.The allocation to Audit wing under the sgheme.v
'Restructuring of §adres in I;A.&;A;1§3r9m_the waiting 1list
is made.only on the basis of. seniority. His name figured
in the waiting 1ist and he has been ()allocated to the Audit
Office on his turn on 3.4.90.;.It is not possible to accede -
to the request to antedate his seniority because the case
has become  about 15 years old.. The principele of quietus .
is X=x also applicable in his case because it has become
more than a decade oid.' Moreover; th¢ department has been .
bifurcated into two cadres i.e. Audit.& Accounts w.e.f.
1.3.84 and any change in seniority prior to 1.3.84 will

adversely affect the whole set up of the department. -

5 That the contents of para 1 of: the application are -

not admitted.

b e cumo (Contd...4/-)
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However, it is submitted that representation of the
applicant regarding his confirmation was considered by the
Comptroller and Auditor General of India in August 1988 and

‘ ' - ot

the applicant was informed accordingly vide Account/General

(A&E)-i/I.P. No. Admin.I/1=105/Vol, xviii/KW/1990 dated 25,.8.88

any review of the order passed by the €omptroller & Auditor
General of India, |

6. That the contents of para 2 need no comments,

Te That in reply to para 3 of the application it is
stated that the present application is barred by 1imitatioh .
under Section 21‘of. the Administraﬂve Tribunal Act. The
cause for action arose in July 1976 when.he.was not confirmed
by the D.P.C. which met in July .1976 for the purpose and again
in July 1983 when he was cénfirmed for the first time and agair
in June;1984 when confirmation was antedated wee.f, 1,7.82
vide lgtter dated h.6.1§8h4 ‘His representation against the .
said order,ofv&th June, 198&:was received in the deponent}s
foice on 28.6.84, His subsequent representation after a lapse
of four years submitted in 198aﬁisinot‘to beétéken into -account
while computing the period of limitation prescribed in Section
21 of the Administrative Tribunal Act. The.Law on the subject

has been laid down by the Hon'ble Supreme Court in the case of

el (Contd....5/-
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Shri S.S. Rathore Vs. State of M.P.{§1990(1)sLJ-98.

8. That the contents of para 4.1 are admitted to the
extent that the applicant was appointed as U.D;C;fgag a
Schedule Caste candidate) on 7.2.1973., The rést of the
contents are hot admitted,,és fhe applicént has been
relieved from the post of P;R;O. to the Ministeriof Revenue,
U.P, Govt. wee.f. 5.12.89 vide U.P. Covt. Secretariat
Administration (Estt.) Section—lvNo;?hB&/V.S;EQIssg-sog .
(3)/88ﬂdated 15.12.1989 but joined this office on 12.2,1990,
9. . That in replylto para 4,2 & Q.} it is stated that. .
the A.C.Rs. (4nnual confidential Report) of the applicant
had been good/Average except for the period 8/7é(to:3/77 .
which contained adverse remarks,

10. Tﬁat in reply to para 4,4, it is stated that the

applicant was considered for confirmation for the first

time w.e.f, 1.8.75 when the DPC met on 17.7.76.

11. : _That'in reply to para 4.5 it is stated that the
ninutes of the DPC which met on 17.7.76 and all the relevant
records are not available and &n the absence of fhese
documents. the pronent is not in a position to offer any

further comments in this regard.

12. . That the contents of para 4.6 are admitted.

c“’ﬁt«*}f““g“ | (Contd...6/~)
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That in reply.to the contents of paras 4,7 and 4.8

it is stated that the applicant was considered for

M,

confirmation in the UD.CQ. cadre w.e.f, 1.8,75 by the . .
DPC which met on 17.7.76 but. he:was not declared fit,
In this connection it is;submitted thatithe applicant

was issued a charge sheet under Rule 14 of -the CCS(GCA);

.Rule 1965 ‘on 17.2.79 -and on.conclusion .of the disciplinary

proceedings he was imposed the penalty of .stoppage of

one increment without cdmmulativegeffeqt vide order dated
25.4,81, In the meantime-thg post kept reserved for the
app}icant was utilised for confifmation of;another-Scheé
dule:Cagtq:U;D;GEiﬁ:the panel - ar 1981-82, -The applicant
was, ;however; ‘first confirmed:in the Agditor's\cédre(U?Dgcv
Weel £s1.7.83. |
That;in-reply to;pa;a;#,é ;tiis‘submittedit@atlthg o

H

Disciplinary futhority iimjosed penalty of stoppage of

one increment without cqmulative‘effectvonJ25.&§81.ilé: ;
August 19Z7ftheAappliéagﬁﬁpg$sed-the Revenue Audit Exam-

ination on account of_which he was entitled to two advance
increments'w.e.f. 25.8.77. fhe applicant was drawing pay
of fs. 370/- at that stage in pay scale of k. 330~10~380~EB=

12-500—EB~560. By allowing him his increment of &.10/=

(Contdee..7/-)
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and &.12/= when his pay was ks, 370/&, his pay would et
come to %.392/a(m.37o + 10 + 12), His pay could nos
have been fixed at m.392/1 because of E,B, at fs.380/-
Hence his péy was fixed at 5.380/- and the second
advance inérement was withheld. His case was; however,
reconsidered and he was allowed to cross the E.B. from
due date. _

That in reply to para 4,10 it is submitted.that the
applicant's confirmation was ante-dated w,e.f. 1.7.82
when the period of his punishment was over in April 1982,
He wasrconfirmed on the post kept reserved for Schedule

Caste condidate.

. That in reply to para 411 it is statedthat anti-dating.

of confirmation of the applicent was due to.thé fact that.
one Eogttwas reserved ; for S.C, candidate w.e.f. 1.7.82

and the applicant was confirmed.from the sald date.. <

_ That in reply to the contents of para 5,12:it!is ;stated

that the case being old for more than a decade and the

relevant records being not available . at this stage it

~ is not possible to agscertain why he was not considered

fit for confirmation in 19761by;D;P;C;;;gcwever;,it is .

seen that he was commented adversely by the reporting

(Contde..+8/=)
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Officer in his C.R. for the peniod 8/76te'3/77. The
remarks of reporting officer were confirmed by the next
higher authorities. . Thereafter he was involved in a
disciplinary case, on conclusion of which penalty of
stoppage of one ingrement was imposed upon him,

It is wrong to say that the applicant was exoneratec
of all charges by appellate authority and was nllowed to
cross E,B. from 25.8.77.. In fact he was alarded penalty .
of stoppage of one increment vide order dated 25, h 81.

He was allowed to cross E Bs as evaluation of service
fntnrds and Cfﬂs. are not as strict in E.B. case as in
confirmation and promotion,

That 1n reply to the contents ofvpara 4, 13 it is stated
that the 6bmptroller & ﬂuditor General accorded approval
to create a supernumerry post but the sSame -was Subsequentl;
withdrawn -as the proposal was withdrawn by the office ofv

the Replying Respondent,

% That in reply to para 4.14 it is stated that the applicant

was considered for confirmation but he was not considered
fit for confirmation. Case of Shri‘Jagd;p Kumar and the
applicant is different. Jagdip Kumar being senior was

promoted, to Supervisor. caflre w.e.f, 16.9.87. and not WeeoTe

(contd....é/-)



1.3.84 as mentioned. Both were subsequently promoted on
12/87 as Senior Accountant from retrospective date 1.4.87
but the applicant did not accept promotion and remained in
waiting list‘of Accountants for transfer to Audit bffice
as Auditor. )

26. That in reply to para 4,15 it is stated that the adverse

entries of the ACRS. of Miss Radha Rani Gupta end tae
Kripa Shanker Misra were expé?ed whereas‘in the case of the
applicant it was otherwise. The applicent cannot claim
benefit on this.basis. | ’

21, That the receipt!of the recresentation dated 28.6,84 mentio

-ed‘in para 4.16 is acknowledged.

? 22, ~ That the contents of para:b. 17 and h 18 are admltted. _
However, it is clarified that the allocation to Audit wing
in the scheme 'Restructing of cadres in I.A &A D.' from the

’”{\ i .‘ waifing list‘is made on tpe basis of seniority only. He

| was at Sl.No,397A of‘waiting‘list.and he:could;not be
transferred to Auditecffice superseding the claims of 397

| | Accountants. .He has been transferred to the Andit wing 1n
his turn vide office order No.Admn.I/AG(A&E;)I/G;‘--,III/_Acctt
Transfer/18-b/239 dated 27, 3.90 and has been relieved to

join office of. A.G.(Audit)-l, .P., Allahabad on 3.4.90.
| l/. C.B - ' i » (Contdo-oco10/
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That in reply to para 4.19 and 4,20 it is stated that
the orders for antevdatingvthe confirmation from 1.7.83
to 1.7.82 were issued on 4.,6,.84 and copy of the same

was endorsed to the applicant.

That the contents of para 4,21 are admitted. Ifis, .
however, clarified that the applicant had represented
against the ante-dating of his confirmation from 1.7.83

to 1.7.82 as long back as on 28,6,7984 (Annexure A-1 of.

‘the application) which was considered and decided., After

28.6,8# the applicant submitted a representation dated

18.11.88 to review the decision regarding his'confirmatie
an adyance copy of which was forwarded to the Comptroller
& Augiyor General by Shri Chani Ram Arya, Private Secre=

tary to.Hon'ble Rajaswa Minister, UQP: Govt, Lucknow,

That.in reply:to the contents of para 4,22 it is clari-
fied :that the representation .d=ted 18.11.88 .for feviewing
the decision to the CA.G was made solely with a purpose
to circumvent thg)provisions 0f~limitation.c9ntéin¢d in
Section 21.og§the Adminstrative'Tribgnal Act.  The
applicant did not approach;thg C;A.Gfifor relief when, .,
his representaﬁion dated 28.6.84.was not disposed of by
the Accountant:Gemersl-II(Accounts) U.P., Allshabad
within a reasonable time. The applicant could have sougl

(Contd.... 11/~
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relief from theben'ble High Court of from this Hon'ble

Tribunal on its establishment at Allahabad.

That the contents of para 4v2h‘are not admitted, hence
denied. The applicant opted for Audit and he has been

transferred to Audit Office in his turn,

That in feply tovpara 4,25 it is submitted that the applicant
has raised the issued of confirmation and seniority after .

a lapse of}about 15 years. The gepresentation was made after
an unreasonable long delay that based on the principlémof
quietué énd had to be rejgcted. In the 1last 15,years consi-
derable cﬁahges«have occurred including bifurcation of the
Department into two separate cadres w,e.f.'1.3.8h,‘_3ny chang
ét this stage will adversely affect the whole set up of the

office and numerous related problems_may arise,

That_the grounds,mentioned in para 5 of the application have
been dealt with at length in the submissions made in the abov
paragraphs.

That the contents of para.6 & 7 need no comments.

That in view of the submissions made in the foregoing para-
graphs the relief sought for in: para 8 and Interim relief,

prayed for in para 9 are not admissible.

(Contdeeeeee12/=)
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‘ 357). That the contents of para 10 to 12 need no commentss
- Lucknow:
1‘ l/— W '
. Date @ Depoz;e,t, —

I, K.C. Agarwal, son of{Shri R- R QW‘&Q
Dy. Accountant General (Admn.) in the office of the Accoun’cant;

!
General (Accounts & Entitlements)-I,;U.P.,. Allahabad, do hereby.
solemnly affirm and verify that the contents of para .\™* to

.} are true to my personal knowledge and paras .> to >

- are based on records. and on legal advise which I believe.to be.. ..

true,, and that I haye not suppressed any material fact.

}

| (A LS A

l Deponant. i

E Through. := . } <L u—kg

! ( Dr; Dinesh Chandra)

, - Advocate. .

Counsel: for the Respondents.,:

i




ANNEXURE= R-1

OFFICE OF THE ACCOUNTANT GENERAL (A&E)-I,

; UTTAR PRADQ%g%*ﬁgLAHABAD.

No., Admn.I/1=105/Vol,XVIII/KW/1990 Dated: 25,08.1988

To
Shri Banshu Das,
Accountant (0#/3213),
P.A.(I) Section,

Office of the A. G;(A&E)-Ix, U, P.,
Allahabad.

§Sub: Confirmation of self on the post of Auditor w.e. f.

01.08.1975 - representation regarding.

IR NN s e

| With reference to his representation on subject -
indicatedAabovq and 'in continuation of this office Ietter
dated 03,06.1988 he is hereby informed that Headquarter office
after due and sympathetic copsideration .of his case, conveyed

that :it has not been possible to.agree to his requestlregardlng :

antedating of his confirmation,

Sy/-, -

'
i
+
}
|
i
| i
L]

ACCOUNTS  OFFIGER/ADMN, . -
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL CIRCUIT BENEH
LUCKNOW «

W %

0.A. No. 309 of 1989 (L )

* %

Banshu Das == e ~= Zpplicant
Versus
Union of India and others -- S — Respondents
R
)~: | { E . --Rejoinder of the applicant in
o reply to theﬁwritten statement filed on behalf of

Respondents Nog. 1 to 4.

* %

\ -

The applicant above named most respectfully
AP

states as under:=- o W
1. That the applicant has read and under-

,M< _ ; stood the contents of written statement £filed on
‘ behalf of respondents 1 to 4 and is well acquainted

with the facts and circumstances of the case and

A¥ , replies given hereinafter.
/ .

Q . _ k:
\ 2. That paras 1 to 3 of the written statement ﬁ
| ' .
%\ : need no comments, '
AN | i
3, That in reply of the averments made in ‘

para 4 of the written statement it is stated that the
DePeCowhich met on 17m7¢76 did not cecnslder the case

of the applicant because the ACR for 1975=76 which

was relévant, was not available. The case of confir- -
; | mation was to be examined by a review committee as

soon as the ACR for 1975-76 was made available. The

actionof the‘Respondents in not calling for the

Raview D.P.Ce. was thus contrary to instructions of

Government of India. The D.P.Cs. which met later on

and did not find the epplicant fit for confirmation :

had no jurisdiction to examine the case of conflnnatlon
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of the applicant. If the respondents would not have
disregarded the instructions given by the Government
the confirmation of the épplicant would not have heen
delayed., Though the respondents had kept a post reser-
ved for-the applicant, it was wholly unjustified and
unfair to confirm another S.C. candidate during the
period /panel year 1981-82 on the post reserved for the
applicant, This action was prejudicial to the
interest of the applicant. The involvement of the
applicant subsequently in a disciplinary case was not
relévant' to the confirmation because subsequent events
were not to be considered by D.P.Cs. The law to this
extent has been laid down in Devendra Kumar Sharma
Vs. Delhi administration and others 1989 (9) arc 479
decided by Hgn'ble Tribunal New Delhi, It has been
stated in para 16 that confirmation has to be done
with reference to ACRs anterior to that date and
avalleble on the date when the officer qualified for
confirmmation. Subsequent records cannot be made the
ground for refusing confirmation on the date when it

was due.

It is true that allocation to audit wing
under the scheme - Restructuring of Cadres in TASAD
is made only on the bssis of seniority. The applicant
has been allocated to Zudit Office on 3.4.90 because
he was not confirmed on due date and his seniority
therefore was adversely affected for which respondents]
were directly responsikble. The allocaticn to audit
would have been done much earlier to 3.4,90 i.e. on
1.3.84 had the case of confimmation would have been
decided on merits timely. The plea taken by Respondents
that the case has become too old ( 15 years ) and it i
not possible to accede to the request of the applicant
to antedate his seniority, is wholly illusory, inten—{
gble and misleading., The applicant has been pursuing
the case since very beginning and had met the higher
authorities several times. The then Accountant Generall
have been kind enough to ensure that the case of.the .
applicant would be decided sympathetically. It was on”
this account that the applicant did not enter into |

irrelevant correspondence, The principle of Quietus
is not at all applicable in the case of the applicant{
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because he has been vigorously following up his

case with the Resbondents and who were kind

enough to antedate the confirmation from 1.7.83

t0 1.7.1982 vidd letter No,., admn.I/1-105/vol.XVIII/KW/
101 dated 4.6.84 filed as Annexure~a.5 in the '
O.&. Thereupon the apblicant addressed his

letter dated 28.6.84 filed as Annexure A.I of

0. &, to Shri 3.C.Mukherjee, Accountant General II
(accounts) Allahabad representlng that his disci-~
plingry case was under consideration for a good
length of tlmo and s1nce all the charges were
exonerated and all benefits of pay and allowances
and increments were restored, t%e cdhfinnatioh
should also be restored w.e.f., due date. as a
matter of fact this representation was to be
considered by the Accountant General-fI Accounts
Allahabad but after a lapse of more than four

years the applicént was informed vide letter dated
25.8,1988 that the Headquarter office did not

agree for antedating the confirmation. Since the
representation was addressed to Accountant General
II accounts Allahabad, the same was required to be
accepted/rejected by the Accountant General-II,
Accounts, Allahabad and not by Headquarter office
Vize CubeboGe Rejecting the representétion by
C.&.C., which was addressed to afcountant ééneral~II
Accounts Allahabad did not at all extinguish the
right of applicant of making the representation

to the highest authority viz. C.& A.G. New Delhi
under the relevant rules. A€cordingly the repre-
sentation dated 18.11,1988 was addressed to the
Comptroller and Auditor General of India New Delhi
through the Accountant General-I, aAccounts Allahabad.
In this representation full facts were mentioned

and it was prayed that the confirmation be ante-
dated from due date. The copy of the representation
was filed as annexure A-~7 to the O.A., This was

the representation to the highest authority and it
was mentioned in the subject as review of decision
by C.&.A.G.-because the representation to Accountant
General-iI Accounts Allahabad was rejec%ed by Head-
quarters bffice as intimated on 25.8.88, The C. & A.G.
has also taken it to be representatlon ( PRATYAVEDAN)
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asmentioned in the letter dated 25th January 1989
filed as Annexure-A.8 of O.a. This representation

- was thus also rejected vide letter dated 25.1, 1989 by

Ce&eBeG, The principle of Quietus is not appllccble

in thé case of ‘applicant but it is appllcable on
respondents who have taken more than 2 years in finalising
the disciplinary proceedings and more than four years in
finalising the representatlon ‘addressed to Accountant
General -II, Accounts, Allahabad., It has further been
contended by respondents that since the depaagment

was bifurcated into two cadres w.e.f. 1.3,1984 Audit
and Accounts, any change in seniority will adversely
affect the whole set up of the department. The plea
taken by respondents is wholly incorrect and mis-
conceived. The situation can very well be mended by
creating supernumerary posts as and when necessqry.

The bifurcation of department will in no case is going
to prove an obstacle because when approached by D.A.G. -
admnis. in their letter No. DAG(admin,)Cell/120 dated
9 Jan 1985 for creation of supernumerary post for the
period from 1.8,19%5 to 30.6.1982 to accommodate the
applicant, the C.&A.G. was pleased to create a super-
numerary post vide letter no. 3377 BRS 57=86/1 aatéd
12.8,1986. This post was created after 1,3.1984 the
date on’which the department was bifurcated. The plea
of respondénts is thus completely demolished and can
not stand at all,

4, That in reply to para 5 &t is stated
that the representation by thd applicant was made for
the first time to the C.&A.G. on 18.11.1988, The C.a.G.
has also treated it as reprcsentatlon and re jected
vide letter dated 25.1.19894 The c1rcumstances under
which it was mentioned in this goplication to be review
of decision have been fully explained in para 3 above.
The representation to C.&A.G by the spplicant is
covered by Government of India decision No. (2) under
authority of Ministry of Home affairs Memo No, 118/52 Ests
dated 30.4.1982 Appendix-3 of vol.III of CSR ( Appendices).

-

5. That the contents of para 6 need no

comments. ‘l Cp




6. Tht in reply to para 7 it is stated
that the application is not barred by 11m1tatlon
| _ _ . under Section 21 of A,T, Act. The representatlon
f : of the applicant dated 18th Nov. 1988 was rejec=-
" ted by Co&A.G. On 25.1,1989 onmerits. The
application has been filed within a year counting
: from 25.1.1989 and is, therefore, within limi-
' T tation., Under‘Sectioﬁ 21_of A.T, Act 1985. The
i ) case of S.%5. Rathore as referred to by Respon-
! dents has not laid down any ?ey legal point but
‘ the Hby'ble Supreme Court have reiterated the
A o . limitation as laid down in Section 21 of
A.T. Act, 1985, Had any new legal point would
-have been decided by Hpn'ble Supreme Court, Sect-
L ion 21 of A.T., Act 1985 would have been amended by
Government -of India¥e The law of S.S. Rathore
! : case is rather favourable in applicant's case, Since t
_ the representation to Ca&tA.Gwa§‘rejected B
| on 25.,1.1989 and t his representaﬁion was under
‘ rules, the ease cause of action will arise on
i ; 25¢;e1989, tpe”dﬁte when f£inal orders were pasqu'
| by Ce&eB.G. The representation to Q@AQG. was nece-
| ssary to exhaust the Départmental remedies. It has
é been held in Sua Lal Yadav case by'H;n'ble Supreme
| Supreme Court that since the review g%plication
was not dismissed on grounds of laches but was
i - dismissed on merits and it was not open to the
T High Court to resurrect the ground of delay in the
é | review gpplication at & remote stage and make it
a ground for dlsmlsSLng the writ petition. In B,
Kumar Vse. Union of India and others Princ1pal Bench,
New Delhi ART 1988 (1) the Hon'ble Tribunal have
held as under in para 12 of the judgment.
" In regard to second part of shri Gupta's
| argument regarding limitation while it is tr-
ue that limitation is to run from the date of
rejection of a representation, the sawme will
not hold good where the department concerned
chooses to entertéin a further representat-
ion and considers the same on merits before
disposing of the same. Since it is in any
case open to the Department comerned to

D"'WTF? @
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cbnsider the matter at any stage and
redress the grievance or grant the relief,
even though éailier'representations have
been rajected, it would be inequitable and
unfair to dismiss an application on grounds
of limitation with reference to the date of
earlier rejection where the concerned
department has itself chosen _ay be at a
higher level to entertain and exanine the
matter afresh on merits and re jected it.
Thus the plea of limitation of respondents
S 2 is wholly vague and baseless. Tt has no legal
| o basis.

7, That the contents of para, 8 need no
comments.

8. That in reply to para 9 of the wrltten
-statement it is stated that entries for the Derlod
/1£/ | 8/76 to 3/77 which are steted to be adverse
‘ could not have any bearing for confirmation to be
done with effect from 1.8.1975 and the D.P.C, held XA
on 17th July 1976 could examine the 2CRs only upto
1975-76 oniy. Chargesheet was issued to the
gpplicant on basis of ACR for August 1976 to March
; ‘ 1977, After the proceedings which ended and after
‘representation by the applicant, those entries were
also expunged as the spplicant was wholly exonerated
of all the charges. The case of Shri Devendra Kumar
‘Sharma cited in para 3 of this rejoinder is very
clear on the point and is referred to.

9. That the contents of para 10 of the
written statement need no comments.

10. That in reply to contents of para 11
of the written statement, it is stated that the
reply of the respondents is evasive. It may be that
the relevant records may not be available but the
letter dated 9th Jan. 1985 quoted in para 4.13
of 0.A. must be available in the concermed file.
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The same may be summoned by the Hon'ble Tribunal.
It has been clearly mentioned in the said letter
that the D.P.C. which met on 17.7.76 had deferred’
the confirmation of applicant because A.C.R. for
1975-~76 was not made available to D.P.C.

l1l. That the contents of para 12 of the
written statement need no comments,

12, That invreply to the contents of
para 13 it is submitted that the replies are not
)Lm | | to the point and are irrelevant . The facts
‘ mentioned in para 4.7 and 4,8 of 0.A. are reiterated.

13, That the contents of paras 14, 15 and 16 ¢
of the written statement need no c¢omments.,

14. That in reply to the conta1ts of para 17
of the written statement, it is stated that the
Vs ; ' whole reply given by respondents is evasive and not
T ; to the point. The observations made in para 4,12 of
: 0.2 are x¥iterated and it is emphasised

that the respondents were responsible for not
calling the Review Committee when ACR for 1975-76
‘was made available, The case of D.K. Sharma cited
in para 3 above clearly lays down the law that
subsequent records cannot be made the ground for
tefusing confirmation on the date when it was due.

, 15, That in reply to the contents of para
18 of the written statement, it ié submitted that
the confirmation of the applicant should have been
ante~dated when the CeA.Go had created a supernumera-
ry post for the purpose. No reasons have been
assigned as to why the said post was withdrawn by
IEplyiﬁg reSpondent; Unless cogent reasons are
glven for withdrawal of supernumerary post, it will
be nothing but misuse of power by the respondents.
The withdrawsl of the post was prejudicial to the
interest of the gpplicant and the action on the-f“ht




~ the original application.

. In para 4.6 of the application it was mentioned that

-8

»f respondents was capricious, iliegal and dis-

criminatory.

19 of the

n statement are wholly misconceived and mis-

Tt has been stated by respondents that the
idered for confimma-

16. That the contents of para
writte
1eadiﬁg.
case of the _applicant was cons

tion but he was not considered fit for promotion. In

this connection reference may be made to para 413 of

In the letter dated 9.1.85
written'to the C.A.Ge it has been clearly mentioned §
that the case of the applicant was deferred because

of non-availability of aCR for the year 1975~76.

one post was.reserved‘for him. The respondents.haVe
admitted this in their written statement viée para
12, when the applicant was not found fit fér confir-
mation, how one post could be reserved for him, The
replies given by respondents is thus éontrary to
facts and is wholly false. 3ince Jagdip Kumar was
?onfirmed earlier than applicant though he was much
Ju?ior and the case of applicant was kept pendingv
and not funalised for seniority, Shri Jagdip Kumar go
promo#ion because of his becoming senior to the i
applicant. The example of Jagdip Kumar.was cited onl
as a reference to establish that in case the re spon-
-den?s would have taken timely action to convene the
Review Committee and finalised the case of confirmaf
of applicant, some other position would have emergeé
and the gpplicant would not havé been deprived of hi
YI£Eg4¢ legitimate rights. 1

17. That in reply to para 20 of the
written statement it is stated that the case of
applicant is on a better footing as compared to tho
of Miss Rggha Rani Gupta and Shri Xripa Shanker Mig
As stated/respondents that the ACRs of sbove two pé
ns were adverse and the same were expunged whereas

ACR of the spplicant was not adverse and as such if

fg "‘/TS\@:D . l
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the above two persons were onfirmed from due dates,

the applicant should also have been confirmed with effect
from 1.8.1275 the due date of confirmation. This was the
need of principlé of fair play and edquity.

18, That the contents of para 21 of the
written statement need no comments.

19. That in reply to the contents of para 22
of the written statement it is stated that if timely
action should have been taken by Respondents and the
Review Committee would have beéen convened by respondents
to consider the ante-dating of confirmation of the appli-
cant,  he would have been confirmed from due date 1.8.75
and would have been allocated to Audit Wing much earlier.

20. That the contents of para 23 of the written
statement need no comments. ’

21.' That the contents of para 24 of the written
Statement need no comments except that the apprlicant
had represented on 28.6.1984 against the ante-dating
of confirmation not from-1.7;1983 to 1.7.1982 but from
1.7.1982 to due date. This representation was decided on
25.8.1988 i.e. after more than 4 years, It is admitted
that later on a representation was made €0 C.A.G. on
18.11.,1988,

22. That the averments made in para 25 of the
written statement are deni&d. The representation to Cac
WgS made on 18,11.1988 because the representation dated
28.641984 which was adaressed to Accountant General~IT
Accounts Allqhabad/dlcpo sed of by headquarters office
viz. CeA.G. but this did not extinguish the right of the
applicant to make representation to the highest authority
viz C.A.G. It is wholly wrong to state that represen-

B o

tation was made with the purpose to circumvent the provisions

of limitation contained in Sec. 21 of A.T. Act 1985 but
it was made by the gpplicant with a view to exercise his
right and this right was available as per instructions
contained in Govermment of India decision No. (2) under
authority of Ministry of Home Affairs Memo No.118/52 Ests.

dated 30.4.1952. The need for approaching to C.A,G. was not
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was not considered by the applicant because he had been
meeting the then Accountant Generals who were pleased to
give assurance to the applicant and the case was being
processed. This reason also refrained the spplicant from
going to High Court or to the C.A.T. after its establish=-
ment at Allahabad. It was only on account of sympghetic
attitude of the then Accountant Generals who were kind
enough and because of their sincere efforts, it would not
have been possible to get one supernumerary post created
for the purpose of accommodating>the applicant.

23, That in reply to para 26 of the written
statement it is stated that due to non-finalisation of the

~confimmation of the applicant from due date by respondents,

he was handicapped and was deprived of his legitimate
rights with the result that many juniors were appoihted.
as Seniocr zuditors w.e.f, 1.3.1984 ( the date of bifur=-
cation of Audit and Accounts ) whereas the applicant was
transferred to Audit Wing on 6.,4,9 only in the capacity
as auditor. In case respondents would have taken timely
action by convening the Review Committee, the position
would have been different, One example of Shri Tribeni
Lal Auditor who was junior to the applicant is indicative
of the fact that if the respondehts would have taken timely
action, gpremetsd the applicant too would have beed“gg’sen-
ior auditor w.e.f. 1.3.1984 the date on which Shrihfribeni
Lal much junior to &pplicant, was promoted as Senior Auditor
and allocated to audit winge

24, That the replies given in para 3 above cover
the replies of the contents of para 27 of written statement.

25. That contents of para 28 and 29 of written
statement need no comments.,

26. That in reply to para 30 of the written
statement it is stated that sll the reliefs claimed by
the epplicant are admissible, on the basis of facts and
circumstances stated above and legal decisions cited in
the foregoing paragraphs.

27. That the contents of para 31 of the written

statement need no comments. -
!ngi2:"€;¢S>C¥:> |

Lucknow: Signature of the Applicant
Dated: July 1890.
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Verification

I, Banshu Das son of late Shri Baba
aged about 43 years resident of 5/163, Vikas
Nagar, Kursi Road, Lucknow do hereby verify
that the contents of paragraphs 1, 2, 4, 5, 7. 9,
11; 13, 16, 18 to 21 and 24 to 27 are true
to my personal knowledge and those of paras Nos.
3, 6, 8 10, 12, 14, 15, 17, 22 and 23 are based
on-legal advice received and are believed to
be true by me and that I have not suppressed any

material fact.

‘Lucknow: Sig. of the Applicant

Dated July 1990, .
| sbaw . THROUGH
R.S. SRIVASTAVA, ADVOCATE
Counsel for the 2#pplicant.
Address; 4/553 Vikas Ngar, Kursi Road,
Lucknow: '




OFFICE OF HE ACCOUNTANT GENERAL{A&E)-I
UTTAR PRADESH, ALLAYABAD,
B L
Ne, DAG(Admn, )/Ca11/120 Dated: 09,01.1985,

To
The Coemptroller & Auditor General of India,
10-Bahadur Shah Zafar Marg, - «
New Delhi-- 110 002,

Subject:Confirmation of Sri Bansu Das on the post of

Auditor w,8.fs 01,08,1975,

Sir,

The confirmation of Shri Banshu Das, Auditer
which was due wecefe 18,75 was deferred by the Depart-
mental Promotion Cormittee which met on 17,7.76 because .
CeRe for the year 1975-76 was not available, Later on,
the Committee did not consider him fit as the C,R, for
the period August,76 to March,77 was adverse, A post
was kept reserved for him till 1,7.81 but he was not
found fit Tor confirmation by successive D,P, '8¢ and
the post was filled tp by another candidate b:longing
to S.C. category, Later on, on being feund fit, Shri
Panghu Dag hos beo,-coulimied w.ools 147:82 & In this
connection, on reveiwing the case, it is seen tnat Shri
Banshu Das did not earn any adverse entry tili 75-76,
Hence his being overlooked “For confirmation on 1.8.7H
on the basis of adverse C4R, entries earned by him during
period subsequént 1,5,75 18 not wholly Justified,
Recently in accordance with the instructions circulated
by the Headquarters office under letter no, 29014/384-
Eatt,(A) dated 4th September, 1984 while considering
BsBy cases only C,R, relevant to the date from which
the E,B, 1s to be crossed ares to he taken into account,
Similar treatment would be justifieqa in the case of
confirmation, .

It is, therefore, requested that this proposal

may kindly be approved and a supernumarary post
of aixditor may be creatod tor the period from 1.,8.75
to 30.6.82 to accormodate the lien of Shri Banshu D-s,
This issues with the approvel of the Accountant General,

:féante-dating the confirmation of Shri Banshu D8 to

Yours faithfully,
Sd/-"""'.'-"----wmo.

( YoS. JOGLTKAR )
DEPUTY ACCOUNTANT GENERAL(ADMN, )




