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CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD,

- C
o - 7
CIRCUIT BENCH v
'LUCKNOW
0.A. No. 274/1989(L)
Swami Dayal Mishra -«.Applicant.
versus |
Unien of India & others | : " «..Respondents,

Hen. Mr, Justice K.Nath, V.C. .
Hon. Mr. K.J. Raman, A.M. , |

(Hon. Mr, Justice K. Nath, V.C.)

This is a petition under section 19 of the - F
Administrati\fe 'I‘r'.ibunal:é Ac{:, J1985 fer quashing an order
dated 29,8.88 (Annexure ~1) whereby the petitioner was
gigmiss ed from service as Extra Departmental Branch Post
Master (E.D,B.P.M.), post office Waidaha, district Sultanpur
and also an order dated 22.7,89(Annexure A-2) whereby his
@ppeal against dismissal was dismissed.

2. The petitioner was working as E.D,B.P.M., and used to

eaeal Wwith Money Orders. On 21.4, 86, a Meney Order of gs 500. oo
delivery t® Ganga Ram Prajapati was recelved by him, It is
said that en that very date the amount was misappr@priated

by the petitioner who also placed a forged voucher in the
record purported to show that money had been paid to Ganga
Ram Prajapati. Similarly en 22,5.86, he received a Money
Order of & 500.00 tobe deliVereé to Daya Ram Muneshwar Prasad.
He is said to have mis-appropriated the amount on 27.5.86

and is alleged to have placed forged v@uéher of payment of

| money to Daya Ram Mun@shWafPrasad. (

3. Both the addresseé}"ef the Money orders are said te
s

have made complaints eof nen paymentqam@unts to them, After
h
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a preliminary enquiry, t he departmental disciplinary
proceedings were started against the petitioner. He was
served with a charge sheet dated 11.11.87 centaining the
allegations as ihéicated above. The pe;itioner replied to
theuchargé_sheet. On 6.8,88 the Enquiry Officer submitted
his report in which he étated to have found the petitioner
guilty of the charge.'On 29.8.88 the disciplinary authority,
namely, Superintendent @f Pogt Offices, respondent No, 2
passed the impugned dismissal order. An appeal preferred
ggainst the dismissal order Waé dismissed by the appellate
authority, namely the Director of Pa tal SerViCes, respondent

No, 3 by Annemure -2 dated 22,7.89.

4, - Counter and rejoinder: were exchanged; We hawve heard
Shri 8,B.Mishra, learned counsel for the petitioner and

Shri K.C. Sinha, the learned counsel for the respondents.

5. The first point raised is that on 11.1.88 the petitioner
had applied for copies and inspection of 9 documents includirss
the c&mplaints, but while the two complaints and the Mail
Peon Reglster were shewn to him, the rest of the d@cuments
were neither shown, nor furnished te the petltl@ner. In resp
of the Mail Peon Register, the further grievance is that
pPages 26 te 43 thereof which centalned relevant extracts,
had been replaced by bogus bages,

6;‘ The statement in ceunter is that on the petitioner's
own showing in parg 6(v) of the petition, copy of the twe
‘cemplaiﬁts had;been furnished to him; there was no replaceﬁh
of the pages of the Mail Peon Register and that the rest B

of the documents were irrelevant and‘thereforewere not

made available to the pétitioner.
7. It is significant that the petitioner had not f£iled
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cepy of the application by which he called for documents,

He has also not stated the relevancy of each of the decuments
to enable this Tribunal to find.whether ﬁhey were relevant
or not. 1£ is admitted in the petition that the document

had not been furnlshed on th e grounds recorded by the Enquiry
Offlcer that they were 1rrelevant.¥de are unable to agree
with the learned counsel for the petitioner thét_ he ié.
entitled to obtain copies or inspect any document of his

chodce irréspective of its relevancy. The basic principle

is that a-delinquent employee is entitled as a right te

receive copies of only such materlal as is purported to be
used in the course @f enqulry ; bey@nd that extent the
delinquent employee must show to the satisficatx&n of the
Enquiry Officer, that further @@cument is relevant for
purpeses of enqulry and fer enabling him to make a defence.
The case of Surdt Singh vs. S.R., Bakshi ang others (1971
Delhi, 133) is net an auth@rlty for the proposition that a

délinquent empl@yee is entltled to inspeégla decument which

is not shQWn to be relevant,

8e In respect of the Mail Peon Register, there is no
C@gent'evidencé of replacemént of pages. The Enquiry Rgp@rt

which was agnittedly handed o oven/the petltlener, has net been

| filed by the petitioner; the enqulry reC@rd was not in the

hands of the Standing Counsel when we heard the case; a |
Cepy of the report Whlch was with the learned counsel for
the petitioner, Was read over to us anéuwe neticed that the

Enqiiry Officer had recorded cogent Teasons for his view that

Pages of Mail Peen Register had net been replaced.

9. The second ground is that‘the Leport of pPreliminary

enquiry made by B.R, Shastri was net furnished to the

pPetitioner and therefore, the petitioner was handicapped
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in the disciplinary pr@ceedz.ngs when B.R, Shastri was examine
" The learned counsel for the respo

ndents said that B.R.Shastri
was not examined at all in the course gf enqua.ry and that

the preliminary enquiry repert of B.K. Shastri was net a
! d@cument for the use sf the petitioner and J.ndéed had net

been used as plece sf evidence in the ceaurse of d:.sciplinar.y
enquiry. There is noth:.ng te show that B.R, Shastri was

examined in the csgtrse of disciplinary enquiry. Moreover,
j the repért of B. R Shastri as an En@ziry Offn.cer is not the
A '

used, if

at all f@r the pur.peses of his cr@ss-examinati@n.
. 10,

The third pm.nt raised is that the petitmner was not
given reasonable oppoertunity of @btaining the services of

defence assistant. It is a@mit’ceaﬁ that one R.ﬁ.Chaubey was
.m:.tially app@)inted as petitmnar 8 defence agsistant, The
‘_}  petitioner's grieyance is that en 25.4,88 R.S .Chaubey did

1 not appear anduﬂtge petitloner himself ceuld net attend, the

Enquiry Offlcer should have given an eppertunity te the

petitioner to app@int another defence assistant and sh@ulé

not have proceeded with t he enquiry e xparte on 25,4,88. In
. the first place, p

there is no specific statemert in the petition

that he had been derueei the Spportunity te appoint Defence
“: : Ass:.stant. The statanent in para 8(VII); of the petiti@n is that
»en‘11.4.88 the Enquizy Officer proceeded to record the statement

. of wz.tness-es in the absence of the Defence

Agsistant and
© when
; again on 25, 4 Salthe petitioner was absemt a w

ritten request
%
f@r adjournment was rejected so as to

enable him to appoint
another defence assistant.

In @ra 6(viii) it is Stateé that
the Enquiry Officer

@rdereci the petlti@nér to defend his case
s
perscmally without any. legal or other assistance. ‘The allegatioen
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were denied in para 13 and 14 of tl® counter. This mrt

of the case was dealt with by the disciplinary guthority

in his order Annexure_l.'lt was stated t hat after R.S.
Chaubey, the defence éssistant;did not appear, the petitione

appointed Ram Lakhan Singh for his defence. It is plain

enough thatvthe petitiener had availed the sexvices of two
éefgnée assistants and if they did not turn up, he had .enly
to f{‘m\.ah:;kf _hj_mself; Ne fault caf; be found with the directions
of thewEnquliry Officer that, the petiti@ner should defend

his case personally in"the event of failure of defence assist

to make appearance. There is n@thi,ng to show that the

petitioner made any further applicatien for appeinting

a third defence assistant. The appedlate _mth@rity has

5e¢erded that proceedings had te be Ccompleted within the
time scheéuie and therefeare,' there was nothing % ‘wreng

wixen the enquiry officer proceeded éxibarte.&ccmrding te thet
learned counsel for the péﬁiti@ner, the time fixed in the
circular issued by the g@vgrmnent_is 120 eiays‘. That enly
shows that the enquiry was éxpected to be comcluded speedil-
the fact that it could be completed after séveraim@nths
neither vitiafced the enquiry, ner disentitled the enquiry

officer to proceed inthe absence of the delinciue,nt employes,

10. The next ground urged is that the motion for adjeurnme:

on 11.4.88 and 25,4.88 should have been allowed., A reading

of the enquiry repert at the Bar shows 'tvhat it contained

vac’ceptable greunds fer proceeding‘ exparte on both these

dates,

11. The fourth point raised is that the order (Annexure-1)
Pasédd by the disciplinary authority jas also the order

(Annexure-2) of the appellate authority are nen-speaking
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erders.The Contentien is net quite correct.

12, In the order I’mr}'exure 1'/a substance of the preceedings
teéken by the enquiry *of‘ftiic‘e'r\.ii.s set out. It is stated

that the enquiry officer held 17 sittings in which he followed
Wpr@cedure. He then went on te recerd that he

, h-.ad thoreughly and carefully studied the charge-sheet, the
oral and decumentary evidence laig duririg the enquiry, defence
statement of the petitiener and the summary of evidence’
furnished by the Bresenting Officer as. well as the defence
aséistant. He mentieneg that en such ceénsideeation he fuily

| concurred mtla the" well c@nsidere._d.findings ef the Enquiry
Officer. He observed that having: regard to the seriousness

of the proved charges, the petitioner was liable for severe
punishment and therefore, he @rder}ed‘ dismissal of tle |
petitioner, The contention éf the iearneéi cours el for the
petitioner that t-:he disciplinary authoritychad not discussed
findings as sufh; technically correct; but the learned counsel
for the respondents has urged that whete the disciplinary
authority ful'ly agreed withthe Enquiry Officer's report,

it was not necessary for the disciplinary autherity to give
detailed reas®fxs, which, essentially weuld only be a repetition

of the reasons recorded by the Enqdiry Officer, It mupt-be

P _ pesfie mentioned immediately that the petitioner had not

urged that tle Enquiry Officer did not record reasens.
Aﬁgarently, the Enquiry Officer recorded detailed reasons and
since the disciplinary autherity entirely agreed with them

after a pemsél of the entire material independently, it

does not appear necessary for the disciplinary authority to
- hav'e rcorded its own reasons. In the gase of State of Madras
vS. AR. Srinivasan (1966 Supreme Court 1827) it has been held

that where the punishing authority agi:e’es with the finciiﬁdjs
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of the enquiry authority, it is not'necessary to record

reasons; if he differs, reasons St be recorded,

13, -The appellate order (Annexure -2)aléo cannet be said

to be a non-speaking order, Indeed the appellate authority
|

has spec1fically set out the various points raised by the

petitioner in his memo of appeal including the objection
that the dlec1p11nary authority did not discuss the evidence.

Since he agreed.W1tht:he flnd;ngs of the disciplinary authorit;

‘ he was also not expected to Iecord an appreciation of eviden e

- By himself independently, He has dealg with the points raised
!

in -appeal and the appellate order does not suffer frem any
infimity.

14, These are all the points raised in this cage.The

- result is that the"petiti@nrsh@uld fail,

15. The petition is dismissed, Parties shall bear their

own costs.,

| | W %6 n40

| Daged  May, 1990,

This judgement could not be pronounced at the

Lucknow Circuit Bench by accidental omission when I was

on tour there ~—+—= last., To avoid further delay the
|

judgement is being pronounced at Allahabad today, This
office will issue copids of judgementd

to the concerned
parties within three days

and thereafter send the record
(containing the judgement and office copy of letter of

despatch of judgement) to the Lucknou Circuit Bench for
information and necessary action,

; ' | : Q%JG'T

Vice Chalrman

Dated the LM July, 1930,
not
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Incknow,

{ S.B. Mlé ;

ADVCCATE,

COUNSEL FOR THE APPLICANT,
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X" BEFORE THE CENTRAL ADMINISTRATIVE EREN TRIBUNAL AT ALLAHABAD
-~ "CIRCUIT BENCH, LUCKNDW.
C.2, NO. 9\77’ (L) OF 1989
Between
Swamy Dayal Mishra | cee cee oo Applicant.
versus, .
The Union of Indiai& 2 Others eee ;.e Respondents,
| APPLICATION U/S 19 OF THE ADMINISTRATIVE TRIBUNALS
ACT, 1985,
) _
. 1, Particulars of the Appiicant :
(i) SWémy Dayal Mishra, .
"(ii) son of, Lshe Qlew @cng loran Mughoo ¢
(iii) Lestly -employed as Extra Departmental Branch Post
Master at waidaha, B,O., District- sultanpur;
(iv) SinCe no more in service, there is no office address
now .
.
’ (v) vVvillage: bﬁk}uﬁhJNa— ; Post: waidaha, B.O.,
$i .Distric£~ Sultanpur,
2. (i) Uni5n of Iﬁdia, through the Secfetary, Telecomruni-
éation ( Ppstal), Parliament Street, New Delﬁi.
(ii) Superintendent of Post Offices, Sultanpur.
( (iii) Director of pPostal Services, Allahabad,
3. Particulars of the order against which this aéélication

has been made: -

(1)

>

The Order dated 22.7.89 passed by the respondent No.3
but communicated to the applicant on 8,9.89,
di smi ssing the appeal dated 12.9.88 preferred by the
applicant against the order dated 29,.8.,1988,
communicatd tot he applicant on 3,9.1988, by which
the respondent No.2 had dismissed him from service
after a departmental inquiry regarding certain

¢

charges of misconduct against him.,

000-020
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- (ii)  Subject in brief

The applicant was, at the relevant times, posted as

Extra Departmental Branch Post MaSter at waidsha,
Dlstrwct- Sultanpur,

B.O,

During this period, a money order
No. 679 dated 19,

‘ : 5.86, for rupees Five Hundred only,
i

payab le to one Dayaram Muneehwar Prasad, was received
from the Pant Nagar P.O. at the waidaha Branch Office on

o 22.5.86 when the applicant wasg posted there as an E D,

5.

BanCh Post Masteyfor &our fourteen years at that time,

ThlS Money Order ‘was dellvered to the E.D, mail peon,
1 Ram under, who returned it as anaid‘on two days, It

was 2gain given out,ln delivery to the saiad mail peon on

' 27 5 .86, when it was pald Lo the payeﬁknd the paid
; ,

Voucher returned to the appllcant upon which he _accounted
S - for it,

Another money order No, 1546 dated 16,4,86 for

Rupees Five Hundred, payable to one(knngaxami<3angaram

PraJapatl, issued by swamy Ram Tirth Nagar, New Delhi,

the Branch Offlce.

’ - given out in dellvery to the said Mail peon,
i

was recelved on 21.4 86 at It was

Ram Sunder,
‘ who pald it to the Payee on the same day and returned

the paid voucher to the applicant who then accounted for
it,

The truth of the matter is that the applicant was not

| -({Egﬁ at any fault in any manner and an absolutely false case
Oeard) ¢ 8T

was cooked uplby his Pattldar' Ram ghabda Mishra, who'

is a P0stal employee and was at the relevant tlme7bork1ng

as S.D.I,(P) in Sultanpur Division. 1In order to get his
4 real brother shri pam Kawal Miehra employed in‘place of

‘ the applicent, he persuaded the respondent No.2, that is,
the sSupdt, of Post Offiees, Sultanpur to start proceedings
under rule 8 of the E.D. Conduct Rules, read with rule\14,

*

...3.
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of the C.C.S. ( C.C.A.) Rules, 1965 for his alleged

3

dbsence for one day a few years back in which he did not
succeed, Shri pam Shabda Mishra did not give up his =
efforts and Succeeﬁed ip persuading the respectiye payees
ofvthe said two money orders to deny their signature or
Thurb impression on the, paid voughers and to say that these
two money orders were not paid to them and wi%ﬁ the support
of the mail Peon and other personsvconcefnéd, he. also
succeeded in getting the numerical figures in the régigtéf
of the postman altered and even removing the. pages of this
register or replacing them with forged ones. 1In- this way
Shri Mishra influenced the Inquiry Officer as also. the
officiating disciplinary_agthority,and got the order of the
dismissa; passed against the applicant and then he. managed
to get his said younger brother appointed to this post,

The applicant declares that the subject matter of the
order‘againstfwhich he wants redressal is within the

jurisdiction of this Hon'ble g Tribunal,

The applicant further declares that the-application is
within the limitation prescribed in Section 21 of the

Administrative Tribunals Act, 1986,

FACTS OF THE CASE 3

That as already stated above, the applicant was working as

S{%}fn E.D, B,P.M, at waidaha B,.O,, District- Sultenpur, when a

YW ‘ . .
- ' Money Order for rupees Five Hundred was received for payment

to one Dayaram Muneshwar Prasad on 22,5.86. This Money
Order was issued in deliveryvto the #ostman Ram sunder who
returﬁed it undelivered on two days. It was again given
out in delivery to him on 27.5.86 when it was peid to the

payeé and the paid voucher returned to the applicant, who

000.45
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(ii)

(iii)

1% 4

- -4-

du ly accounted for it. Another Money Order for rupees
drkd Five Hundred #zkddkx dated 16.4,86 was received by
the applicant for payment to One Gangaram Prajapati on
21.4.86 at the B.C, This was also given in delivery
to the said Postman who paid it to thevpayee the same
day and returned thevpaid voucher to the applicant7Who

then accounté for it,

That it appears that the above Sald two payees of the
above said two money orders were persuaﬁed to deny their

signatures and thumb 1more051ons on the money order

"vouchers and to state that they had not been pald the

money in questlon, by one Ram shabda Mlshra, an emolqyee
'of the department who was 1nterest§d in and ultlmatély
got hlS younger brother Ram Kawal Mlshra apodlnted as .
E.D B P.M. at waldaha in place of the aoollcant, after
securing the dismissal of the applicant from service with
his influence‘with the Inquiring Officer ann the then
'officiating disciplinary.authority; namely, the respondent

NO,2,

That the applicant was first put off duty without

contemplation of any disciplinary~inquiry against him, but

thereafterr a long time, a disciplinary proceeding was

arawn agalnst him under serv1ce rules for E,D, staff,

rule 8 on the charges Lhat he got fictitious and forged

%éﬁniazzgqﬁ{%ﬁQSLgnatures and thumb 1mpre551ons Obtained on the said

(iv)

two money order vouchers and mxx&mpx&pxxxkéﬁkh misappro-

Priated the sald amount s, thereby violating rules 10 and

109 of the B.0. rules as also rule 17 of the Service Rules

for E‘ﬂ .Dl Staffc

X

That the disciplinary inquiry was carried out in a most
improper and illegal manner in which the pminciples of

natureal justice, fair play and propriety were thrown to the

‘winds; vitiating tHe whole inquiry on which the order of

QQ-QSQ
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(v)

(vi)

“inspection, namely, documents at nos. 3 to"9, the

dismissal is not sustainable and is liable to be

V\\O

—5-
dismissal could not be founded or supported,

That the épplicant had submitté a list of nine additional
documents which were required for the preparation of his
defence on 11,1.1988 out of which the Inquiry Cfficer
allowed only two documents, which were copies of.the

complaints of the remitters of the two money orders in

T

" question. For the rest of the documents demanded for

. [

Inquiry Officer stat@dk that they were irrelevant amd
as such could not be made available for inspection,

However, he did not give any reason for saying soO.

Further, the inquiry report of Shri B.R. Shastri,

S.D.T. QP), Qho had made the fact finding inquiry and
was appearing as a state witness against the applicant,
was a very material and‘iﬁgortantvdécument, for crosse
xamining him but this highly essential documené wéé not
supplied to.the applicant. In this_cénnection it‘may'be
referred that in Surath Singh Vs.-s.R. Bakshi, A.I.R.
1?7}, Delhi,.133(135); the Hon'bl; High C;urt has cbser-
ved that the S.P.S. applicant, has ‘a legal #ight to
inspect even thése documents which are not relied upen

by the prosecution as these may be essential for thes

preparation of his defence, ;gélsuch an inspeciion, as

desired by the applicant is refused, his non partici-
pation in the inquiry is justifi@d and vitistes the

proceeﬂings. Thus, theére has heen an éppar@nt denial of

reasonakle. opportunity, as required under Article 311(2)

of the Cohstitution of India and therefore the order of

quashed,

That a—&:ﬂs@éﬁﬁfhe document namely, copy of rémitter's
cdmplaint, which had been permitted to be shown, was
never‘éhown. Similarly, the coyy of the complaint of

the remitter of the second money order which had been

F I} ‘.6Q
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permitted to be shown was also not shown on the grounds

thet they could not be obtained or procured,

(vii) That even while the position of the documents recuired
for inspection by, the applicant was as discussed above,
the Inquiry Officer, without, complying with sub rule(2)
of rule 14 of the rules for the Extra Rpzxk Department
postal agents, proceeded ahead and started recording the

statements of the state witnesses on 11.4.88 even in the

K.
)‘ ”

absence of the defence assistant on that date and then
again on 25.4.88, when the applicant ( Delinquent ) was
dbsent and his written ® request for adjournment, $Q_as_to
hbe ghle to appoint another defence assistant, was turned

- down without, any cogent reason and the inquiry proceeded

ex partes } o o ' 3

(viii) That furthermore, the Inquiry Officer was so’much

prejudicéd against'the'applicant that he ordered the '

X

: . applicaht to defend hig case pérsonallf without any legal
or other help from any'assiétant@ ‘Thé order of’diémiséal
based on such‘a bad inquiry is wholly illegal'and cannot '
be sustained, 1In this éonﬁectidn the two cases may please
be noted which support the appliéént's’stand;— ’

(a) A.I.R. 1961, S.C. 51( state of U.P, Vs. Eabu Ram
Upadhayaya ) .

() A.i.R,'1974, S.C. 2192(Para=3) ( shamsher sSingh Vs.
o : : ‘The State of Punjab )

(ix) That the Disciplinary Authority ( respondent No.,2) failed
_ - G“ﬁto note and aépreciate and did not discuss the circumstances
. - 'z_ﬂé Vid i , '
C under which the E.D. M.P, register was tampered with, the
’ numericals in the figurés'of return were altered by over-
i writing etc, and the pages from 26 to 43 were removéd,
.After ignoring these material points, the InquiryVOfficer

- passed the order of djismissal,

...97*
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(x) ‘That the inquiry is also vitiated on the ground that the
S;W. 'sinaméd in Annexure-IV of the Chafge sheet were

\ -examined in the absence of the applicant as also his
defence assistant, who under ekﬁenuxataing Circumstances -
could not attend the inquiry and had a'pblied for
'adjourriment. After recording the étatemmts of these
witnesses ex parte, the Inquiry Offiéer himse lf cross=-
examined these x&itriesses ahd only sent the copi'evs of

\2 | these ws

ments to the applicant by registered post as per his

rese state=-

inguiry report dated 6;8.1-988 bn page 3. VHowever', this
fact does not fiﬁd place in p;(roc'eedings of the inquiry
and makes the whole affair a f.ishywclbn.e‘D The inquny has
been conducted in a partisan, biased aﬁd prejudicial
manner and is somewhat peculiar and absurd and rénders

the inquiry meaningless,

>‘{ (xi) That although there was no reuttal @} the statement of
\ i " defence of the applicent, yet it was not considered and
deliberately ignored, 5

(xii) That the finding of the Inquiry Officer at Pges 8'a‘nd‘9
of his report that the summary in the p05tman"s register‘
was prepared in the handwriting of ;che applicant and that
the postman had’made these correctior'x's‘in_the presence |
of the applican:f_, are perverse as they do not f£ind any

\ o support from the record, and these considerations were

| ~only presmuptive and could not be based as grounds for

passing the order of dismissal,

| (xiii) That the finding of the'Inquiry Officer that the applican
. should have produced his defence v«itﬁesses to prove‘his“
' ‘zg(r((\'?\fj)jinnocence is also perverse as the allegations are -

e % j required to be proved to the hilt by the person alleging
them against‘tﬁe S.P.S. concerned, In such cases it is
nOné of the duties of the defence to prove that the

S5,P.8. is innocent,

00'08Q
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That after the application for adjournment was allowed
by the Inquiry Officer,no S,W. should have been examined
by the Inquiry Officer, but in this case, the Inquiry

Officer has done‘so and has vitiated the inquiry.

Thet the Inquiry Officer failed to peruse the record
of the case hefore passing the order of dismissal in as
much as he did not consider a notary affidavit, filed by
the applicant and the offer of the appl'ican‘t to
reimburse the .'department with rupees One Thousand by

crediting his personal money,

’I‘hat the Inqulx.y Officﬂer has ignored the fact that .th.e
applicaht ‘had put in unb len_li'shed service in the depart-j
ment during the last twehty fears and chaa earned the
President of iIndia's certu:lcate as also that of the'
Auditor General's and that the present was a case
maliciously cooked up by the said Ram Sbabda M:Lshra, |
SeD.I.(P) w:.th the support of the payee's of the monqr
orders and the postman concerned so that his sald hrother

could be appointed to the post that was occupied by the

applicant and he has succeeded in his evil designs.

That the applicant-appealed, against this order of .
dismissal dated 29,.8.86x% to the respondent No.3 who,
without considering the merits of ‘the case,_ the
unacceptability of the inquiry report and the order of
dlsnlssal based upon thls inquiry which was wholly RIRXREK

vitiated, _d:.sm:v.ssed the appeal, thereby giving rise to

this applic ation;.

(xviii)That the appellate%uthority has not given any valid or

~convincing reasons for turning down the vital issues

raised by the applicant and is neither a well discussed

I .
nor a speaking order,

000090
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(i)
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(ii)

(iii)

8.

9.

10,

11,

R.ELIELE‘S SOUG HT ¢

Thé ofder passed in appeal by the respondent Noa3vdated
22+7 89 but communicatéato tae;applicant on 8.9,89
dismissing the appeal that had been filed against the
order of dismissal of the applicant from service dated
29,8.,88 by the respondent No,2 but delivered on 3,9,.88,
hé quashed or set %sidé and the appeal be aliowed
quashing or setting aside the order of dismissal dated

29,8,88 d&livered on 3.9.1988.

The applicant be paid all his salary, allowances and
other permissible dues for thé entire period from the
date he was put off duty till the date of his actual
reimstatement to the post of E,D. B.P.M. at weidaha B.O,
District- Sultanmur,

Costs of these'pfoceedings be awarded to the applicant
and against the respondents.

No interim order is prayed for,

‘Details of the remedies exhausted,

The applicant filed his appeal before the respondent No.3

against the order of his dismissal from service dated

29.8,88 delivered on 3.9.88 passed by the respondent No.2

and on the &ejebtlon of this appeal, he is flllmo thls

appllcatlon before this Hon'hle mribunal
L

That the applicant further dec lares that the matter
regarding which this application has been made is not
pending before any court of law or any other authority

or any other Bench of this Hon'ble Tribunal.

That the application fee of B, 50/- is heing baid through

" a Postal Order No. D,D FFFITST issued by the

High Court Branch POst office, ILucknow on()3:|0- 8@

and payable at the G.P.0,, Incknow,

e 10 .
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12, That an index in duplicate containing the details of the

o documents to be relied upon is enc loged,

\ 13, List-of enclosures:-

'  : (1) PhétOStat copy of the order of dismissal‘dated

© 29.8.88 delivered on 3.9.88 passed by the respondent
‘No, 2 ( Annexure~I'5e h

| (11) Order dsted 22.7.89, delivered on 8.9.1989 passed

g v z by the respondent No.3, dismissing the appeal that

| A, g _ " 'had been filed against the above noted order of

\ - dismissal from'services ( Annexure-II ).

IN VERIFICATION 3

I, Swamy Dayal Mlshrca, aged about 5:) years, s/0

mgbw» QLWLLS \mzt,wmlgl\m/o Vlllage- waquJ,@/ | | -

P.0.~ Woidaha B.0D., DlStrlCt- Sultanpur, do hereby verify that

1 the contents of par_agraphs 1 to 13 ahove are true to my personal
] '

| | knowledge and belief and that I have not suppressed any material

‘ ATt

‘ fz-:icts'e
(. SWAMY DAYAL MISHRA )

|Dated: 25.9,1989, APPLICANT,

'i Lucknow,
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PO Govt, of India : —_
T ' Ministry of commnication |
\< ’ Department of Posts

- Office of the Director Pastal Services Allshated-21101] o

No: Vig/APP-ED-3/29/2
dated at Allshabad the, DY

Appellate Order

b . - 1. This is in cantext of appeal dateq 12.9.88 preferred by Shri Swemi
| Diyel Misre ex-EDBRM Veideha( Sulterpur) agsingt the peralty of dismissal.
imposed vide SPOs Sultenpur memo no, F/Mise, /veidehe/87-88/ disc, dated
H.8,82 as a congequence of diseiplinary proceedings ageinst the appei'!gnt
,  iny/ 6 allegat ions regerding non.pmmént of MO 679 & 1 53 for R, H0/-

each to the payees ang ghowing the MOs as peid to the payees in the office"
. records , '

2, The appellant put fora pq the folloving pless/e; ,
.- fOI‘ ConSideI‘atim . WL e ;.v.. . i

. (4) Thet he ves .8 loved the inspection of a1l the additiom] documents,

: . thus, depriving him of the reasonsble opportunity of defence.;

() Thet disciplinary authority did not discuss the evidence to arprive
at its conclusions , The pmishment order is not a spetking order, hence
liable to be set aside . S |

(1ii) The 10, conducted the enmiry in a peculinry memner partiouledly
r in’ recording the statements of S.¥. named in annexure 4 of the chargesheet
and he failed fo éppreciate the evidence on record , He acted against
principles 1aid dovm for enquiry as the SWs shauld not bave been exami-

ned in viev of the epplication of the 'ap\;o»ellan't. for adjoarment , The
enquiry report is, therefore, vitiated , =

He &4 not corisider the submissiong reg@arding appellantst victimisation
"8 & result of village politics especially headed by shri R S Mishre
S.D.L (P) for eppointment of his brother to the post of the appellant,

//’3. I have carefully e®emined the concerned records/doaments and amlysed

(iv) The pum.shlng authotity acted under pressure to puniéh the ﬁppe_llantb k

the facts and circwstences of the wse Vis-2-vis the appesl , It is
‘brue that the appellant vas not shown some of the additional domen ts
as demended by hin, But, this cennot be telen as the denial of reason.
eble opportunity of defence, becouse, the appellant commot clain an
unlimited right to the documents , The listed ang relied upon documents
vere made sveilable to him in additim to some of the additional |
documents required by him , The enqifry officer conducted the'proce‘edings
8s pe 1eid down procedure , Since the proceedings are required to bg '

OOOQ?‘
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completed within the stipulated time limit, the I, Q is , thereforg
under cligation to adhere to the time schedule and to proceed
ex-parte in case he thinks it proper , The proceedings cannot ,
therefore, said to be sufferitly fram the infimities as pointed out
by the eppellant , The discinlinary authority took into a/c the
evidence on record and recorded its findings accordingly in the
punishment order , The pwnishment order is ', therefore, not suffering
from ariy infimity , The evidence on record, facts and circumstances
of the oase revesl that the sppellant is guilty of the charges . He
has not pu’&foxjmfd any solid plea /arguments to disprove the cherges ,
I, therefore, do not find substance in the pleas/arguments of the
appellant to absolve him of the charges .

4s In view of the foregoing discussion and the records/documents

and facts and circunstances of the case the appeal is xjejected .

oy

- Allehabad. 21001

"

‘ /\(VW% ?(g% Director Postal Sexvicé »
. :

3{0 -
" Shri Swmi DeyalMishra
Fx-FD BRY Veideha
(through SPOs Saltampur)

N
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

ADDITIONAL BENCH : ALLAHABRD,

L | CIVIL MISC.APPLICATION No. /L&  oF 1990 (Vs7

ON BEHALF OF

UNION OF INDIA & OTHERS.  .APPLICANIS|
RESPONDENTS .

<.;(‘ ot
: -’/

o
-
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Swamy Dayal Mishra. -applicant : f

W et | Versus .
AW o e
4B

‘

Union of India & others. .respondents.

To
The Hon'ble the Vice Chairman and His

Compahion Members of the aforesaid Tribunal.w

The humBle application of the abovenamed

MOST RESPECTFULLY STATES :

\-/ i
- - That £h view of factz and circumstances
stated in the accompanying counter affidavit, it is in d!L

T A
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2,

the interest of justice that the relief claimed

by the petitioner.is regected.

PR AYER_

WHEREFORE, this Hon'ble Tribunal may
kindly be pleased to reject the relief claimed
by the p#titioner,otherwise respondents would

sﬁffer irreparable loss.

Dt/-February ,1990.

WAy~

ADDL, STANDING COUNSEL
CENTRAL GOVT,
COUNSEL FOR THE RESPONDENTS.
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ADDITIONAL BENCH : ALLAHABAD.

e o & 09

COUNTER AFFIDAVIT
ON BEHALF OF THE RESPONDENTS

IN
O.A. NO. 274 of 1989 (L)

Swami Dayal Mishra .applicant
Versus

Union of India & others. - «Respondents.

~—
Affidavit of (- Cw%&é/\\ '

, a edabouﬂ!47 yeaBg/sga of shri
5 RRwU ~
~—

/ N

,Superintenden

of Post Offices, Sultanpuf Dn.
(Deponent) .

I, the deponent abovenamed do hereby

solemnly affirm and state on oath as under :

1- That the depenent is Superintendent of

Post Offices; Sultanpur Division,sultanpur and has



N

N

.

. 2.

been deputed to file this counter affidavit on
behalf of respendents and is well acquginted with

the facts depesed to below.

N ‘ 2= That the deponent has read the petition
and has understood the contents therein fully and

is in-a position to reply the same.

3= That before giving a parawise reply to J
thepetition,the followigg f;cts are asserted in
order to facilitate this Hon'ble f;ibunal in
administering Justice : |
| Extra
a/- That while thepetitionerw was working as/
Departmental o
/ Branch Postm!aster,Vaidaha, a complaint was received
in respec¢t of money érder ne. 679 dated 19th May
1986 for Rs.500/k which was to be payable to sri
<;;>/1;Lf\£" Daya Ram Mﬁneshwar Prasad alleging therein that the
B . same hés net been paid to payee. A preliminary
enquiry.was ﬁeld and it Qas revealed that the money
orderlwas}iséued to Extra Departmental Mail Peon
shri RamSuﬁaer Singh by the'petiti;ner for payment

W < Td to thepayee. ihe salid money order was returned by

the Extra Departmental Mail Peon to the Branch

,ﬁi;;Xﬁ Postmastgr as unpaid, On 27¢h May 1986,the saild
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3.

money order was again issued to Extra Departmental

'Mail peon and again it was returned by him as un-

"‘\,_

Al
.

Q.

it

paid to the petitioner with cash.But fraudulently the
petitioner shown the said money eorder as paid kxrxkhx
and charged in Money Order Paid account of Branch

Office,Vaidaha on the same date,i.e. 27th May 1986.

b/= : That in like manner another money order no.
1543 dated 16th Aﬁrii 1986 6aor m;SOO/; which was te
be paid to gri Ganga Ram Prajapati,was ;eceived in |
the said Branch ;ffice @n.2£$h Aprii 1986 and the
same was given to Extra Departmental‘Méil PeoOn shri
RamSunder 8bngh for payment on ZZ 21lst April 1986,§ut
thé said money order was returned by the Extra

Departmental Mail Peon with the remark that payee

could not be available at the address. The petitioner

shown the sald meney order paid to the payee on the
said date and charged this amount to Maney Order Paid

Account oh the same day.

e/- That during pfeliminary enquiry,the payee
denied the payment and they alse denied their signa-
ture or thumb impression onthe money order paid

vouchers. The identifier and seriber of thumb
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4.

impvession also denied te have identified %8 or -
scribed the meney order and theirsignature on the

money order paid voucher.

a/- That in.view of aforesaid lapse and mis-.
appropriation of value of money orders,a éhq;ge
sheet under émle 8 of the Extra Departmental Agents
(Conduct & Service)Rules,1964,hereinafte:lreferred
to as Rules,1964, Qas submitted to the petitioner
on 11th November,1987 and after following the relevant
procedure of the Rules as well as principle of Natural
Justice,the Enquiry Officer cempleted the enquiry
and‘submitteé its report; It is pertinent to mention
here that all'relevant documents Were'éxamined by
the petitioner anénfull opportunity for cresé;

of witnesses | ‘
examinatiorn/was also availed. In the;said report,
thecharges which were levélled}against the petitioner

were found proved.

e/; ‘That qp‘the basisﬁéf enquiry report as
well as other conneected records,the Disciplimary-
Authority serutinised the matter in detail,zy@ an
order ;f penalty of dismissal of service was passed

on 28th August 1988,



|

N
Y

1= That the contents of paragreh 6(i) of

reply has already been furnished in foregoihg paragr

S.

f/i . That the petitioner filed an appeal to the
Director Postal Services,Allahgbad”against the order
of dismissal and the appeal was examined by the
Diregtof Postal Services, Allahabgd and it was heldv
that there is no infirmity in the dismissal order,
and the appeal was rejected, vide an order dated 22nd
July 1989, | |

4/= That thé contents of paragraphs.l, and?2

of the petition need no comment .

5= That in reply to the contents of paragraph

3 of the petition, it is submitted that for proper

_answer;tﬁe reply given against paragfaph 6 may be

referred.

6~ That the contents of paragraphs 4 and 5 of

the petition need ne comments.

the petition are not correct,as stated. R detailed
hence need not be repeated\hére again.

8- That the contents of paragraph'é(iif of
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6, -
the petition are rnot eorrec§‘and as sueﬁ are
deﬁied.
9= + That thecontents of paragraph 6(iii)
,,l\ | of the petition are matter of fecord and as such
neéd_n@ comment,
_ 10=- That the contents of paragraph 6(iv)
R} T :
of the petition are not @orrect and as such are
) denied. It is abselutelywpomg to allege that the
> disciplinary egguiry was carried out in mest improper
' \ ’ y

and iilegal manner. Centrary to this it has been -
done Miy fellowing all the procedure and enqﬁi:y

‘Was concluded.,

11- That the contents of paragraph 6(v) of

the petitiop'are not correct and as such are denied..
Iﬁ is furthersubmitted that the law which has been
referred in Paragraph under reply shallﬁot be applica-‘
ble in the present case, It is further submitted that
the petitioner,under the st;tutery rules,moved the

Enquiry officer causing supply of certain additional

“documents other than those enumerated in the charge

9 it .
o sheet.The Inquiry Officer within his power and juris-
| ,J, ,

'?éﬁiction might have considered some of the additional
. f; R .




A

have been referred in para under reply and he has

paras,hence need not be repeated here again. It is

- the Inquiry Officer within his jurisdiction under

Te
XEREREEEX

documents as irrelevant. The Disciplinary Auihority,
i.e ’thé Superintendent of Post Offices,sulténpur has
not acted in any way in dis-allowing the additional
documents consiééréd to be irrelevant.All the witnesses
and records examined during the course of p:eliminafy &
enquiry ana on whichtﬁe'diffinite articles of charges

were based,were examined by the petitioner,cross-

' examination during the course of enquiry and there had

been no any ommission in extemding any reasonable

opportunity to him. Rest of the averments are denied.

12~ That the contents of paragraph 6(vi) of
the pétition are not .correct and as such are denied.

On 20th January 1988 and 31st March 1988, the

petitioner has examined all those documents,which

signed the proceeding sheet on the date.

li

13- That the contents of paragraph 6(vii) of
the petition are not correct and as such are denied.

detaided reply has already been given in foreging

further submitted that all the actions weretaken by
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8.

normal rules and powers vested to him. The contents

of para under reply are not correct as stated. As

'regards defemee nominee it was the petitioner's

responsibility to have persuaded the defence nominee

to attend the enquiry on all dates.

14- That the contents of paragraph 6(viii)

of the petition raises a legal issue,hence are not

‘replied through an éffidavit.However,the deponent is

advised to state that the law laid down in para
under reply shall not be applicable in the presert

case.,

15=- That the contents of paragraph 6(ix) of

the petition are not correct and as such are denied.

contention
It is further submitted that the petitionelspemzkumes

that pages of postman register were chaﬁged with .
malafide intention,is not correct as page 43 is
attached with page 44,in the book and both have not
been separated in the book from e%ch Sther move over
the petitioner has not challenged the substitutibn

of page. 43 during the period when he was on duty and

- initialed the page 44, 46, 47, 48 and 49 of the

said register,and as such his contention is only lame

excuse devoid of truth.The enquiry officer has not



~
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.9.‘,
Passed any order of dismissalb,but he has submitteg
his repert proving the charges levelled,
16-thet the contents of baragraph 8(x) of the petition
WJ; | are not correct and as .such are denied. It is wrong

“to say that the same witnesses were examined in
Petitioner'sabsence and were cross-examined by him/
defence hominee. The ﬁetitioner was present at the
time of examination,but denied to sign the proceeding
sheets dated 28th april 1§88 and 18th May 1988, There-
fore,%hen his next defence.aséistént attended the
enqui;y from 23rd May 1988, full opportunity was given
to him for cobss examination of the witnesses.Rest

of the contents are not correct.

17- That the contents of paragraph 6{(xi) of
the petition are not correct and as such are denied.
The Disciplinary Authority has apblied its mind

while reaching the conclusion.KerEExkhs

18- That the contents of paragraphs 6(xii)

of the petition are not correct and as such are

| % i ‘ iti 11th april 1988
,Skdenleda The petitioner was present on P
"W

. Vona 25th april 1988,during the course of enquiry and
“ ‘

] Y

!’ - .
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'he refused to sign on the proceeding sheets on 14th

May 1988. Moreover,full opportunity was given te
him for cross examination of’ witnesses,vhen his next

defence assistant attended the enquiry.

19~ That the contents of paragraph 6(xiii)
of the petition relatés to the defence and the
answering respondents have nothing to do,on behalf

of defence., ¥hx

20~ That the contents of,paragraphs 6({xiv)

and 6(xv> of the petition are not correct and as
such are denied. The Enquiry Officer has acted
acted:judiciaﬁsly witbin the frame work of normal
ways. He has not passed any diséissal order by
crediting tﬁe frauded amount lapses are not k& to be

pardoned.

21~ That the contents of paragraph 6(xvi) of
the petition are not in the knowledge of answering

respondent. The present case fully relates to the

petitioner's grave mbsconduct.

That in reply to the contents of parmgraph



‘ /
|
| 11,
6(xvii) of the petitionjare not correct and as such
are deﬁied. While decidiné the appeal,the apbellate
authority has summoned ail records,enquiry proceedings
file,enquiry report and éhe decision was taken by
x”L\ S himlcnly'after examination of tﬁeée records agd
documents,
é3— That the confénts of paragraph €(xviii)
; ‘ /

ofthe petition are not correct and as such are denied,

The appellate order is EkBERE itself in speaking order..

44 That xks in.feply to thecontenfs of para =~
graph % of the petition, it is submitted that in vieyw
of fgcts statea above,the petitioner is not entitlegd
té any relief, as prayéd in paragraph undér reply.More-
over,the petition is devoid of merit and is ligble

to be dismissed,

25- That the contents of paragraphs 8,9,10,11,12
///\L¢}7 ' and 13 of the petition need no comment,
\3 - |

That the contents of Paragraphs 1 and 2

¢ f%§?4 A 6‘_TQ]Qf this affidavit are true to my personal knowledge;
AN SO A =
[T , i R .

' it ’ those of paras 3 to 22 and 25 are bagsed on records;
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those of paras 23, and 24 are based on legal advice,
which all I believe to be true. No part of it is false

andnothing material has been concealed in it.So help

I~ @Q\M >
o /
Deporeént,

I,D.5.Chaubey,clerk to Shri KC sinha,

meGOD.

Advocate dedlare that the person making this

affidavit and alleging himself to be the deponent

is known to me personally.

N i f\
;@ ! i‘y’b /

Idehitifier,

. '\ '
601emnly affirmed before me on this Q§\\day

of February 1990 at‘é an&%m by the deponent, whé

ig identified by aforesaid.

I have satisfied myself by examining the deponent
that he understands the contents of this affidavit

which has been readover and explaiped to him.

i
b . 0afH COMMISSIONER.
i b

e £

)

= i O T
3
| é |
M3
e

(W7
ﬁ, ‘QW"" rece *\W’”“‘"..
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| "( ~ In the Central Administrative Tribunal Allahabad. I

. eoe 0.00 ree QS.Y%'W..&W‘}JQ- ...{K.\:f’.f?:a 992000500 gau der o s00 0 0 Petiti(;nefs

Appelant
- Applicant

o

VERSUS|

’ “iao- ves couMu- m‘ﬂ‘; ,M.---»@X—Eu?;.. e®8: 00 v pur v g, Respondent

' ‘ Opposit Party
. oo I(Q’ﬁ)ﬁc g e .._',....._.... we see ees oo in the above \lﬁatterhercby appoint and retain
) SHRI KRISHNA CHANDRA SINHA, Advocate High Court o
to éppear, act and plead for me / us in the above matter and to conduct/prosecute and defend -

the same in -all interiocutory or miscellangou’s proeeedings connected with the same or with

. oany: decree .or order passed therein, appeals and or other proceedings there from and also in
~ proceedings for review.of judgment and for leave to app:al to Supreme Court and to obtain

’ return of any documents filed thersin, or reseive any money which may be payable to me | us.

. 2, I|We further authorise him to appoint and instruct 4ny other legal practitioner.

authorising him to exercise the powers and authorities hereby conferred upon the Advocate -
whenever he may think fit to do so. ‘ ) '

o
AN

. 3. I/We hereby authorised him/themon my/ourbshalf t0 enterinto a corf)promise in the
above matter, to execute any decree order therein, to appeal from any decree / order therein
and to appeal, to act. add to plead in such appeal or in any appsal preierred by any other

4  party from any decree [ order therein. ' o ' ,
4. I/We agree that if/we fail to pay the fees agreed upon or to give due instruction at

all stages he [ they is are at liberty to . retire from the case and recover all amount due to
him / them and retain all my/our monies till such are paid, :

5. And I/we, the undersined do hereby agree to ratify and confirm all acts done by
‘ the Advocate or His subsititute in the matter as my own acts, as if done by me / us to all
){ intents'and purposee. s ’ '

Executed by me/ us this - "~ dayof ‘l9 at

S I . é%g@y/ﬁ@@
A | LT . h /—"
g rgTRal
- Ll C E E
o Satisfied ‘as to the identity of executant’s signature/s. : of Post Oifices,

. , L :
(where the executant/s is / are illiterate blind or unaquainted wi ﬁﬁhﬁmm"wml
vakalat)' . . '
Certified thnt - the content were explained to the executant/s in my presence

eooeeeteeviieaia s ao. . the language known to him / them who appear/s perfectly to
understand the same and has [ have signed in my ‘presence.

Executant’s are personally known to me he has [they . have [ signed b

Accepted ‘ -

K. C. SINHA
‘ Advocate
& ' Additional Standing Counsel
L ‘ : Central. Government '
High Court, Ailahabad
| . Counsel for Applicant/ Respondents
q ': . Nd...... tresasee.

SPEO”estd - esevetgee g vy
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IN THE CENTR2L ADMINISTRATIVE TRIBUNAL, CIRCUIT BENCH, LUCKNOW

Ckvil Misce Application No-.

On behalf of Union of India
‘In

O«As No. 274 of 1989 (L)
Fixed on 28 -3-40 4rEn

Swami Dayal Misra

Q¢ /1990 Q, )

vssApplicants/
Respondents

cee ~Applicant -

Versus
Union of India & Qthers XX Respondents
A

To

‘The Hon'ble Vice Chairman and his

Companion Members of the Tribunal.

The applicant most respectfully states :-
1. That in view of the facts and circumstances stated

in the accompanying ReA., it is, in the interest of justice,

‘that the submissions made in the CeA. by the Respondents

be ignored.

P RAYER

Wherefore, this Hon'ble Tribunal may kindly be

pleased to ignore the statements made in the CeA. by the

Respondents as incorrect and mamsk falses Any other relief

which the Hon'ble Tribunal consider proper be also nost

Dated .

March 26, 1990

~

.gracioﬁsly awarded to the applicante

Glawst

{( SeBe Mishra)
Advocate

Counsel for the 2Applicant
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IN THE HON'EBLE CENTRAL ADMINISTRATIVE TRIBUNAL,
- CIRCUIT BENCH, LUCKNOW

O¢As Noe 274 of 1989 (L)
Fired pu 283~ Joder F- 1

Swami Dayal Misra - coo Applicant

Versus

Union of India and QOthers cos Respondents

Rejoinder Affidavit of Swami Dayal Misra,
aged 55 years son of late Gur Sharan Misra, R/o Vaidaha,
Post Waidaha, District, Sultanpure
LK) Deponent-
I, the deponent above named, do hereby solemly

affirm and state on oath as under :-

1. i That the deponent:is the applicant in the asbove
noted case and he is fully acquainted with its facts and
circumstances. He has read the contents of the @A« and
the same have been explained to him and he is now in a position

to controvert the facts narrated thereine

2« That the cantents of paras 1 and 2 of the Counter

Affidavit need no commente

3. © That the contents of para 3 of the Counter Affidavit

are accepted only to the extent that the applicant Deponent

.'was Branch Postmaster of Waidaha, Distte Sultenpur'and the

rest as stated are denied. In reply it is submitted that

ne complaint in originsl regarding non payment of the two

(::><Ef?39?§%F%VE§ﬁgi§j Contd_.. 2
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disputed Money Orders was ever brdught on enquiry records
on behalf of the Disciplinary autnorlty- Instead some
reminder was obtained and producea- It is further submitted
thet one Sri Ram Shabd Misra, a Pattldar of the appllcants
was interested to get his reel brother Sri ' . Mlsra‘
app01nted in place of the appllcant- This Ram Shabda Misra
was @ clerk in sultenvur Division and qualified for proﬁotion
to the cadre of'the,Inspectbr of Post Offices.and was officia-
ting in the same District and attached to the office of the
Supdt- of post Offices ofSultanpur Respondent No- 2« It is
payees
also submitted that the rxryexs/of the two Monej'Orders were
own men of the said Sri ReSe. Misre who persuaded them to give
a false statemént against the applicante. it is further stated
that the Money orders were paid to thé regpective payees by
the E+DeloP+ of the office who se duf.y was to exchange Mails
from the‘account office and carry out delivery work of the
bffice- The Ee¢DoMePe (Extra Départmental Mail Peony had paid
the Money orders and properly ﬁaken them inté account on
the date‘of payments shown thereon- It is further submitted
that alterations, removal of pages from‘the-Eostman's

Register and corrections by way ofiovefwritings in figures etce

. were made after these records were taken possession of by the

Ingpector-of post Offices concerned when the applicént'was
put off duty through the mischief of the said Iﬁspector of
Post Offices Sri ReS. Migra, a Pettidar of the petitioner on
enomical terms with the applicante It is also submitted that
the M.0. No. 679 dated 19+5+86 for fs 500/~ was paid to the

real’ payee on 27.5+86 by the EeD¢lMePe concerneds

3ebe That the contents of para 3+b of the Counter .

Affidavit es written are not admitteds In reply it is stated

PR s comea s
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- that the M0- No+1543 dated 16 +4 +86 for s 500/- was

received on 214 «86 and’giyen‘outAin delivery to Sri Ram
Sunder Singh, E.D.mbpyhof the office who paid it to the-
payeer Sri Ganga Ram Prajapati on the same day and returned
the saig voucher to the pRXXXX appllcenc who took the same
into accounto The remark that the pPayee was not available in‘
the Register of the said EeDsMePo is fake and has been forged
afterthe office records were taken possession of and thig
action was simply to entrep the spplicant as submitted aboves
Jecs That the contents of para 3ec of the Counter
Affidavit are not admitteds In reply it is submitted that
it was the said Inspector of Fost Offices of Sultanpur.who
persuaded the concerned persons t disown thelr T-I- or
slgnctures on the relatlve paid vouchers otherwise the payment

\
has been .correctly made to the respectlve payeess

3ede Thrt the contents of para 3.4 of Counter Afficdavit

as written are not admlttedo In reply it is submitted that

in the oral enquiry the material documents vize original
complaints and other documents desired for inspection were

not made available for inspection for preparation of his

defence, a valusble legal right of the applicant standsg

denied and the enquiry stood vitisted on which there was

‘no just

3.%.' “That in reply to'aontents of pera 3+i of the
Counter Affidavit it is submi tted thnt the appeal of the
applicent wes rejected by the apprellate authority respondent
noe 3 in whose office the said Sri Ram Shabda,’Inspector of

Post offices of Sultanpur waes transferred and posted as

C::7<2<f??>§j§%;z@ﬁ@;jé%&§f contd .- 4.



' ere denied as incorrecte In-reply it is submitted that

.

4

Investigation Inspector. It is further submittiéd that he
purposely sought for his transfer to Allahabad to Convass

rejectionvof the appeal which was a malafide actione

'4- | ihat contents of para 4 of the Counter Affidevit

e

are obviously admitted by the respondents-'.

5. That in reply to contents of para 5 of the

Counter Affidavit it is stated that the facts have not been
made clear in the CsAe as such the contents of para 3 of the
application are reiterated.

6. _' That the contents of péraé 4 and 5 of the

applicetion apperently stand admitted-

Te oThet the contents of para 7 of the Court er Affidevit
as written zre not admitted. The reply to all foregoing

paras of the Counter Affiéavit have been fully replied.

8e - That contents of paré 8 of the Counter Affidavit
are not accepted. In reply the contents of paré 6{ii)

'

of the application are reiterasted.

8. That contents of para 9 of the Counter Affidavit
denotes that contents of para 6.(iii} of the apprlication

stend admitted by respondentss

‘10 Thet contents of péra 10 of the Counter Affidavit

the oral enquiry was not carried out in a proper manner in
as much the supply of meterial documents for inspection wes
refused to the applicant thereby his legel right was denied

0@77’?2@-9@5; ‘contd -+ 5
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violative of Article 311 €2 of'ﬁhe Congstitution. 1988
ALR 39‘D'B- Summary-cases of Supreme Court Chandra Tiwari
Vé- Union of India. It is submitted that the action of
Supdt- of Post 0ffices was irreqular and illegal when

he made interference in the fair conduct of the enquiry
Proceedings hence ﬁhéré out right denial of opportunity

to the Govte servant as provided in the Constitutione

12 Ihgt the contents of para 12 of the-Counter
Affidavit are not ednﬁtted- |

in reply it is submitted that the applicant was
noﬁ given ample time to search for a defence Assistente

The contents of para 6(vi) are reiterated.

13. That thé contents of para 13 of the Couhter
Affidavit are denied as not correct. The contents éf para
6(viiy ofvthe application ére reiterated. It is also
submitted that mostlof the statements of SeWs.

were re;orded;by‘the E«Q+ in absence of his Defence Aéstto
against_protest and he wes mede to signe The enqulry badly;
suffers from' procedurcl defects as such bad in lawe

4. ‘ That the contents of pafa'14 of the Counter
Affidavit are denied as not correcte In reply the contents
of para 6.(viiij of the application are rapeéted- The
authority referred is perfectly applicable in this casee

15. | That the contents of para 15 of the Counter
Affiéavit.are not gccepted. The substitution of pages weré
got made after the records were teken possession of

the dismiséal order Has been péssed by the De.a. respondent

no. 2 hut the same is based on a2 vitisted enqulry report

C:;*é<?377}§uﬁwvé%&8 contd s 7
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as submitted in fmregoing parase

16+ That the contents of para 1§ of the counter
S . | | /f

affidavit are not accepted. State witnesses have been

exandined in absence of Defénce andnee-Xhzﬂu@h though

proper application was moved to the Inquiry Officer for

adjournment of the enquiry in absence of the‘befence nominee.

17. That the contents of para 17 of the Counter
Affidavit are denied. 1In reply contents of para 6{xiy .

of the application are referred again.

8. That the contents of para 18 of the Counter
Affidavit are not Correct hence deniede In réply it is
.stated the stetements'werevrecorded in absence of the
applicente Recording of Statement of witnesses in absence
of ﬁhe applicant was itself an illegal action which cannot
be Covered by giving subsequent time for cross examinatioho
Theré ié épprehension of bias whether the Statement wes
dictated by the Presenting officef or by the Enquiry Officer
as they very often do+- It would have been fair if the
vwitnesses were not examined in absence of the D«Q« or his
nominee or they should have been examined in-chief -

a fresh which was not dores

C19. That in réply to para 19 of the Counter Affidavit
it is steted that it was not for the SeP.S. to prove his
innocence but it was a duty cast upon the prosection to prove

t
the guilt of the SeP.Se¢ concemmed.

20+ That the contents of para 20 of the Counter

Affidavit are not admitted. The Inquiry Officer has deviated

62374%?3?995%3=ﬁiﬁmgﬁfﬁ /Contd'..g
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from the'principles laid down for'making an inquiryes The .

I-0+ started fxem favour to state from the véry béginning

‘which was not a judicious action of the Inquiry Officer.

21 That the contents of para 21 of the Counter

Affidavit are not accepted and those of para 6+.{xiv} of the

‘ appllc tion are referred to.

22- Thzt contents of’péra 22 of'the Counter Affidévit‘
are not admitteds In reply it is submitted that if the
learned appellate authority had exéndned the documénts,
Inquiry Report and the final order, it must have noficed

the illegality crept in,the enguiry and thereby.in the fineal
order hased on it. he appéliate order has been influence

by ReSe Misra, IeI. of the office. - -

23  Thet the contents of para 23 of the ébunter
Affidavit are denied as not ;orreCt- Under prlncpples of
na Lurel Juvtlce eath of the points ralced inthe grounas
ought to have been well discussede The appeal has been

decided as if a bummary trial hence un3ud1c1ous and bad in

laws

2. ' That the contents of para 24 of the Counter

Affidevit are not admitted. It is respectfully submitted that
the réSpondents have not made any effective submission which
would assist this Hon'ble iribunal in arriving at a judicious

and equiteble conclusions

25 That the contents of para 25 of the Counter Affidsvit

éi::>§é34r727;%?2{@5?%%%5? contd ee 9f



dated the 26th March 1990

%‘9

9.

shows that contents of paras 8 to 13 have been admitted

by the respondentse

:::;7¢<fvvﬂﬂgl§?ﬁﬁﬁfﬂ;%éﬂ '
¢ |

( Swami Dayal Mishra )
. DEPONENT

Lucknow:

- VERIFICATION

I, the depdnent, above named, do hereby verify
that thé contents of paras i Hto ?{;— df this Rejbinder
Affidavit are true to myiown'knowledge and those of paras

— to — are believed to be true by’mé on the basis of

the legal advice receivede

Signed and verified this the 26th day of

March 1990 at,Luckﬁow-

dm;}z O &

9 p&ui:#'&d g/h)ﬁi“: . .
ad U S lr . . !
. ‘i O ( swami Dayal Mighra )
Slgrat Usls N ’ DEPONEN T
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