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ItL THE- CENTRAL ADNINISTRATiyE TRIBUNAL 
CIRCUIT BENCH.LUCKNDM
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-----------------------------
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number 
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2nd dato‘
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Brief Order, Mantionihg f^fererw^ 
i f  necessary

Tsr c<) •

■X r * ?

How complied 

with aratJ 
date of 

compliance

• e

tJy-~

S' - r-'f^

V "  t'

Hon* Mr Justice KamleshOar Nath, V .C .

Hon* Mr K. Obaw a , A.M.

Shri A .K . Dixit counsel for the applicant 

and Shri D,C._ Saxena counsel for the 

respondents are present. The case cannot 

be reached today, let it be listed on 

5-3»90 as agreed to by the counsel for 

both the parties jaaceiPPtorilv^for hearinn.

The interim order shall continue till that dite.

(sns)

/
V .C .

f'v

(§*-'

L“-

s r.
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'IN THE CENTRA ATMINISTRATIVS TRIBUNAL. ^L^iA BAD . 

CIRCUIT BENCH AT LUCK^JOW

'• O .A . NO. 257/89 (L) - '

Mannilal and Others . . . . . . .  Applicants.

, Versus

Union of India & Others . . . . . . .  Respondents.

Hon. Justice K. Nath, V .C .

Hon. Mr. K .J . Raman. . A.M. ‘ ,■

C By Hon. Justice K. Nath,' V .C .)

4 * . • • . ’  - - •

, This is an application under Section 19

of the*Administrative Tribunal Act, 1985 for quashing 
’ ~ , . f

the orders dated 3 .9 .1989 contained-in Annexure A1 to A7

wherry the applicants' service in Railway were terminat- 

; ^ ed on Medical ground.
I ■' I , , • '

2.  ̂ 'is  not necessary to go into the details

of the case as appear in the Affidavits exchanged between 

the parties because we find that the case could be decid- 

ed upon the basic facts regarding the Medical/Examination 

itself, ■ ' ' - , /
' . / 

. ' * 3 .  I t  ap p ears  t h a t  t h e  a p p l i c a n t s 'i i a d  b een

engaged as "Casual Labourers/ and were put for Medical ' 

Examination for fitness, in the p a r ,. 1984. Whatever may 

have been the result of that Medical Examination, they 

continued in employment till-3 .9 .1989 , when the imi^ugned 

. • retrenchment orders were passed. The impugned order
N - ' '

mentioned that the applicants were retrenched from servi*^.

Section 25(F) of the industrial Disputes Act#

The reason stated is that the applicants' were found



c  ^  ^
■4

according to the Medical Examination reports# unfit for 

'the post of Gang Man,

The question is whether they having been 

•found unfit# if at ail, in the year 1984, their services 

could have been terminated in the year 1989. The counter 

makes it out that the m o . Northern Railway Bareili and 

Medical Superintendent,. Northern Railway Moradabad had 

informed the Department by Letters' dated 23.8.1989 and 

21.8.1989 about the result of the applicants* Medical
. ■ f

Examination, in which.they had been found unfit for the

post of Gang Mano Annexure 1 & 2 are supposed to contain

this report. One of the persons named in Annexure 1, Shri
of .

Ram Shankar, is one^the applicants'; the rest of the 

applicants' are in Annexure 2. According to Annexure 1, 

the Medical i^xamination of Shri. Ram Shanker was done on 

26 .6 .1985 . According to Annexure2, the Medical Bxamihati*. 

on of the rest of the i^plicahts' was done between April’ 

and Oct. 1984.

5. The contention of the learned counsel for

the opposite parties is that the original report of 

Medical Sxamination never came to the Department in the 

appropriate time because the persons interested manipulat­

ed their non movement. Be that as it may, that fact 

remains that the person concerned with the despatch' and"

' receipt of the Medioal Certificates must be the Concerned 

staff of the Railway which couldnot, by itself, justify 

the Dei^artment to act upon these Medical Reports after 

4 or 5 years. , The established fact is that despite 

Medical Examination, the applicants were continued tobe 

working as Gang Men for about 5 years. In our opinion,.

. . the jjnpugned order of retrenchment is arbitrary and unrea­

sonable and can not be sustained. ' % e  Department should

I
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have realised that the least they should have done was

to subject the applicants for fresh Medical Examinati-
/

on in the year# 1989 before'retrenching the applicants

6, The application is allowed and the

impugned order of retrenchment of the applicants from 

service contained in Annexure A1 to A7 are quashed. 

They shall.,be treated tobe continued.in service and 

shall-be paid their back wages# if not already paid. • 

It  will be open to the opposite parties to subject 

the applicants to a fresh Medical Examination for fitfe 

ness in accordance with the applicable rules#

€ ■  ■

VICE CHAIRMAN

Bated: 6th, A p ril,1990,



Co'trAl Administrstiv'c Tribunal 

Circ’i!f Luc’<nô w_

. iJatc of ; -̂̂1
UjttC tA jvct , ' '->V P2.st.

\ Deputy Rcgistrar(J)

lij THS OmfML ADkliflSTRATIV" TRIBUNE CIRCUIT BINCH,

I) U 0 K i'J 0 ]a[ •

A

F 0 R M I 

C See Rule 4)

Ai^PLICATlO'i UiOSR SSCTlOIi 19 OF THE iDMIi'TTSTRITIVd’ TRIBIJi\TM,S

AvT, 1985.

>■

ApplicantsManni LcG. &  others •* • •

Versus

Union of India & others • • Respondents

CLAIM AGAINST TERMINATION }3DTIGlgo 

COl#ILATIOI\r I'lô  I

I i'J' D S  I

^•W o* Description of fjocuments

1* Memo of application*

2* Impugned termination notices 
Dt* 3-9»89 (Annx. A-1 to A-7)

3* Vakaictnama

2g e ifo *

) U il

\X\~o 1%

I'l

Remar

L liC K;.joy 

|1 5 )£ p .l9 8 9

'̂'or use in tribunal Is office 

Date of filing 
or

^\ '>1 Date of Receipt by Poat 
Registration No*

Signature of Ipplicanfc 

10

Adfocat*

2ig nature of Regiatrar*
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I I  the C n ® m  iDMIiql.SI’RATlfS TRIBUM^ CIRCUIT BSHCH^

L U G K If O' Iv *

'-V

t i

1* MaoQi Lai aged about 30 years, son of Sri Bhagga, 

resident of villBge Raghuaath PUR.;a, Post Baghauli, 

District Hardoi

2- Day a Ram, aged about 38 years, m a of sri Jai Lei, 

resident of village Qhirai Pun-ja, Post Bcghauli, 

District Hardoi

3« Sha-i--d.r Ali, aged about 33 years, non of Sri Munngy,

resident of village Lalta Khera, Post Hathauro.,

District Hardoi

4 . R3ffi Singh aged about 37 yearSs son of Sri Ifelika 

resident of village Lalla Purwa, Post It o h a , 

District Hardoi

5« Alladin aged aIx)Ut 38 yearsj son of Sri Hasool 

resident of villcige Ifietuai, Post Ifcyagaon, 

tlibarakpur. District Hardoi

6. Ram ^aakar aged a’oout 35 years, son of Sri Gaya

Prasad, resident of village Tirwa, Post Barvjagarsand,

District Hardoi

7. M s r i  Lai aged about 29 yearsj £on of sri Behari,

resident of village Tinsja, Post Barwa, Sarsand, 

District Hardoi . rr

Applicants

U'Tf OflaOrnoCcĴ
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V S R S u s:

1* Union of India, through Secretary to Department of 

Railwaysj Ministry of Railways, Rail Ehawan, 

im  DSLHI

2» Asfilstaat Engineer, If* Railway HAEDOl 

3« Permanent way Inspector, N‘Railway, HAiDOl 

4. Permanent Way laspec-fcor, N-Railway, sandila.

District Hardoi 

5» -ermanent Vs’ay Inspector, M* Railway, Ssfipur,

District UiWAO (!/•?<•)

• • Respondents 

DSTAILS OF Am iC A TlON

Particulars of the order against which application

is made: .

(ai Order Ho» B-6/Screening

(bj Dated 3-9.1989

- (c ) Passed by Assistant Engineer,
' N« Railway,

HAB>0I .
CRispondent Mo»2J

(Photo copies of impugned orders are attached as

Annexiives A“1 to A-7 in compiletion ifo* I  )

2* Jurisdiction of Tribunal;

Ihe applicants declare that the subject matter 

of orders against which they want redressal is 

within the jurisdiction of the Tribunal*

3* Limitation;

The applicants further declare that the 

application is  within the limitation period prescribed 

in . Section 21 of the ^m inist rative Tribunals 

Act 1985*

••3
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4. FAGT.S OF THI GASB

4el That applicants started their services under 

Administrative Csatrol* of Respondent Io»2 and 

were discaaualisedj medically examined and 

screened as per biodatas given below

si'
I'fo' I'laae

, iiear or 
eng'age- 
ments as 
casual 
labour

_ tear 61 
discaua- 
li sat ion

iieaicai screening’  
exam. ' done in 

done in

1* Manni Lai 1978 Oct- 84 1984 J an*88

2 . Day a Ram 1971-=72 Oct. 84 19.84 Jan. 88

3. Jiakir Ali 1971»72 Oct. 84 1984 Jan. 88

4. Rsm Singh 1978 15.11 .84 1984 10 .5 .89

Of A lla ^ n 197i-72 15.10 .84 1984 Jan. 88

6. Ram gp.ankar 1978 1985 1984 May 89

7. Misri Lai 1978 3 .10 .84 1984 May 89

4 .2  That prior to their discasualization the casual 

labour Cards of all the petitioners were checkedj 

verified and were got deposited, thereafter they 

were sent for hedicol exairiination the last quarter

of year 1984 and thereafter given DCL (Discasualisation) 

scale and are working since then, with no sort of 

cogiplaint*

4 . 3  That sinCe the date of their being D Q l ,  applicants 

Ifo-l to 4 are posted urrler direct g^bordination of

Hardoi. Petitioner lfc«5 

unier Peimanent Way Inspector Sandila and Petitioner 

I'fo«6 and 7 under Permanent Way inLpector S&Eipur, 

District Unnao* It is  necessary to point out that 

P’ M’lSj Hardoij sandila and safipur are unier

P  Control, of l^stt.Engineer . . . 4
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!!• Rail-way Hardoij respondent I\b«2»

S .4 That petitioner lfc«l and , 2 belong to scheduled 

caste (Haidaa) community*

4«d That Hailway Board vide its  circular fb-76-S^sGt)1 5 /

5 of 13 .2 .76  and 78/H /6/9  Dt- 7 .7 .7 8  have pres­

cribed tliat in caee of Medical Examination 

of SC/ST it should-olao be mentioned in the 

form (directing for medical examinstion.) that 

in case they f oil in  requi site medical category,

. they may be e2:8inined in- other category too for 

appointment in other category*

-4-

' 4 .6  That Railv;ay 'Board vide its circular i'fo• 79H /5/ 1 1 

Dt- 22.8.79 and 19 .11 .79  have clao prescribed '

; periodical medical re-ex^ination of Serving

Railway aapibyieg.

True extract of all the above circulars 

(referred in para 4-5 and 4 .6 }  as published on 

pages 543 to 544 of Railway Establishment

■ Manual 1985 M * by sri H-L- Jand is  repioduced 

below

While directing the candidates for Medical 

Examination a duty filled  iiiform containing all 

particulars should be given. In cage of oC/sT 

it should also be mentioned that in case they fa il  

in  the requisite medical categoryj they may be 

mentioned that in case they fa il  in the requisite 

medical category. A representative of the

- department may accompany to identify him if the

catididate (a^ has no distinguishable mark, or 

(bi he has a larbe number of scarsj moles etc.

fVlcvvA.’



'

>

©

•D '

%

X. . . ... - . • -i . • ■

and it will not.be poasible for the medical o ffic e ^  

to identify him.(Bd. Ifc.76=B(sCT/ 15/5 of 13.2*76

and 78 /H /5/9  dt. 7 .7 .7 8 ,

^eriodletl re-e^caniination of serving Railway employees:

In order to ensure the continued ability 

of Railway Inployees in Glassea A“ 2, A-3j B«*l 

and B-2 to discharge their duties with safety, 

they will be required to appear for re-examination 

at the following stated intervalSj throughout 

their, service as indicated below:

Glasses A* I , A-2, and A-3* It ths terminate 

ion of every period of three years calculated 

from the date of appointment until they attain the : 

age of 45 yearsj o.tii thereafter amiually until the 

conclusion of their service* For footplate staff 

of High Speed Trairisj ?MS will be once in 2 years 

u?to 40 years arid aanually thereafter •

(79 H /5/11 Dt* 22 .8 .79  and 19.ll.iZ9/

4«7 That as stated above petitioners were medically 

examined in the year. 1984 and again re-examined 

in the ye^r 1987, their medical examination 

Report was sent directly to the office of 

Respondent they were never told that they

have not been fo u n d^it  in Medical examination 

or re-examination.

4 .8  That petitioners were never charged to have 

committed any sort of negligence in discharge 

of their duties nor any hurdle Csme in their 

way-on accoufit of their physical/Health 

Condition*
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4 .9  That petitioners were never iesued with any sort 

of I'fotice to the effect thet any of them was 

declared medically unfit a-Qd on their ground why 

their services be not dispensed with*

4fl0  That one Sri Pratap aon of Sri BriJ Lai a DCL

Gangman Uiider'?«W*l oandila was also said to have

been medically unfit for which a show cause notice 

j and thereafter an order under Railway Servants

CPunishment.and Appeali Buies 1968 was passed
■ I

against him.

True Photocopies of show cause.notice dated 

I 6 -I*86 and Punishment order dated 17»5«89 are

, attached herewith as Am miUm s A-8 to A-9 in
!

^  Compilation No«2«

!

: 4 . 11 That without servicing any sort of prior show

j cause notice or resorting to -prescribed procedure,

all the petitioners were served with Termination
■ i  .

 ̂ loticea dt » 3*9*89 (Annexure A-"l to A“ 7) on
]

 ̂ 9 •9 . 89.

. 4-12 iJiat so far as petitioners know they were

found medically fit  othervjise how could they 

have been permitted to continue for about 0 

’ years in service and were als 0 screened in

I  the year 1988 and 1989 as indicated in

i  para i above*
I

: 4-13 That Railway Board vide its circular ifo* S( if})li-7 /

I  Ql/84 D t , 3.1-12-1972 and S(I\IG) 11-80/CL/29 Bt*

29 •8 .83  have ordered that casual labour with 

6 years of service should be medically e:;c£iraiaed 

j w i t h  relateQ standards*

• • • 7



Relevant extract of above circular (as 

published on page 549 of x4L Jand‘s Book } is 

reproduced below:

Medical Examination of G^,sual Labour -relaj^ed standard:

-7»

V

~v

It^was given in Bpards No*S(r'JG-|-ll-71/GL/84 

datea 31sl2»72 and 10*5*73 that casuol labour with

6 years service ivhen sent for meriical examination 

for absorption in regular service should be 

examinafed with relaxed standard as for ’re- 

examination during service'« It  has now been 

Qscided that those casual labours who hsd 

already been examined for appropriate medical 

category need not be examined any further*

Hoi^ever they may be seat for periodical medical 

re-examination as ig required in their regular 

servi c e. ( ( gm  .i 11- 80/ CL-29 .8 .8  3 j

4 .14  a a t  respondents have also not paid Retrenchment. 

Compensation to the petitioners \-;hich is  a 

condition .pro cedent befo re taking recourse to 

section 25 F of Industrial Disputes Act.194? for 

which petitioners ds o not claim as the 

lermiaation MDticea itself are illegal and 

void abinitio*

4.1o  Biat thus haviiig left with no other alternate,

affections and speedy remedy left , petitioners

beg to prefer this joint claim petition on the

identical cause of action and praying for

identical nature of reliefs on and oinongst 

otherj

urt I D • Q M M s  for relibf with im M . PROYi.ginTJ:

• • «8
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: A- Because in view of Aanexures A-8 and A*9

petitioners have been dealt with a discriminatory 

treatment in the matters of emplo:7ment»

, Bo Because petitioners services can not be

terminatedwithout first giving them a prior 

charge sheets show cause notice and elabarate 

(k enquiry prescribed under rules*

;~y C» Because any order effecting the civil rights

of petitioner can not be passed .inviolation 

of Principles of Natural Justice*

D» Because in any view of the matter petitioners 

are entitled for medical re-examination 

under relaxed standards®

Because action of opposite parties is highly 

arbitra,ry, illegal unreasonable and contrary 

to settled irrincipiea of Natural Justice, equity 

and fair play*

6* Details of Remedies exhausted:

Since Termination Ifotices have been 

issued without following prescribed procedure 

and no remedy is prescribed under the relevant 

rulesj and aa the impugned notices of 

termination are clearly in violation of 

Principles of BJatural Justice, no departmental 

remedy has been availedj neither it  is 

permissible to be availed*

 ̂ not previously filed or pending with any

other court»
• •
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Ihe applicants further declare that they have 

not previously filed aay applicatioQj writ 

petition or suit regarding the matter in 

respect of which this application has been 

madej before any court or any other authority, 

oraany other Bench of the Tribunal nor any 

such application, writ petition or suit is 

pending before any of th?ni"

8.. Reliefs soughts

In view of the facts mentioned in para 4 of the 

above the applicants pray for the following 

reliefs ;«

(l )  lt>tices of Termination dt* 3*9*89 contained 

in Annexures Â -l to A»7 be declared 

illegal, null and void and be accordingly 

quashedj as a necessary consequence of 

which petitioner's he held entitled 

to Continue in service with all consequential 

benefits of salary, seniority etc.

. 1 ^

( i i )  If necessary respondents be ordered to get 

the petitioners medically re-examined under 

relaxed standards of medical examination 

as prescribed by Railway Ebards QLrcuiars 

, It)«ECHGill-.71/QL/84 Dt« 31 .12 .72 , and 

BCffi>>ll-80/CL/29 Dt- 29*8.83 and on 

being found f it  in any category, to 

Continue their engagement in appioprfete 

post of that medical category*

••10



A

■4 f

- 10-

%■

■>

y

(iii,; Cost of this pstitiorij and such other 

relief as may fee deemed fit  and proper 

in the circumBtanCesDf the case he also 

awarded to the petitioner as againet the 

opposite parties*

^ * Interim order if any prayed for :

Pending finol decision on the application, 

the applicants seek the following iterim reliefs

(i )  Impalement at ion ond operation of

Termination It)tiGes Dt« 3»9»89 contained 

in Annexures. i ”l to A-7 ] may be pleased 

to'be stayed*

10. Application is  presented by: Sri Abhaya ISimar 

Dixit j Advocate j 509/28 Ka, Old Hyderabad}

Lucknow*

11. Particulars of Bank Draft/Fostal Order 
..filed in  reg)ect of the application fee:

1» Ho* of Postal order/Baak-Brsft*

2 . Date of Postal order/Banjp©f^t*

3* Post O'ffice/B^^ îrl  ̂ by which issued" /Wck ^

Payable at Post o f f ic e /B ^ k  at Allahabad*

12. List of enclosures?

1* Demand Draft/Postal order*

2 .  Index of Compilation Ifo^l

3* Paper Book of 
Compilation l’fo«l

1^1

4. ?aper Boo k of compilation
i'fo * 1

0 * Paper Book of compilation 
No *2

6* Vakalatnama*

•11
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nature of applicants

^ ( T cT

¥e rifle at Io n :'

Wej Maniii Lai & others do hereby verify that the 

Contents of paras 1 U  M  ̂ 'to

my/our peraonal knowledge and paras 6 c ^ d .^

are believed to be true on legal advice anl thatWehave 

not supressed ar^ material fact*

u

Date: { X  S©pt»l989

Plr.ce: Lucknow*

Signature of the applicants
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BjSif’OKE TBS G M m L  AmiRiaiB4XI¥E TSIBIBAL 

. laiCKNOW^

Written Stateaient on behalf ot the reepondents*

m  ']

Registration ease No, 2 57  of 1989( 1 )

Marmi t&l and others - ----- P-etitioriers

YereuB

Union of India ^id others-. - - ,  .  .  Respondents

vilrit&en Statement of^ .̂-.-— AeeiBtarr^Engin 

W, Eailv: ay, II ar do i.

eer

1- That I am serving as Assistant Engineer

Korthem B allw ^ , Hardoi and , have been arra/ed as 

responaerit No.2  in the above noted registration

case. lam fully aoSuainted with the fseta deposedi^elov'

A*

2 .  That X babe read and understood the contents

of the above noted registration case and am in a

position to give a parawise reply.

3 - That paras 1,2 and 3 of the petition need

no coffifflents.

><- Ihat the averments ».ade in paras 1*,1 of the •

petition, ae the. etand are not a d ,it .e d . It  i .  further 

s ated that the screening waa done in Jsnuaiy 1988 

1989 ana June 1969 .
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“fhe scjreningwag withhled as the Medical

memo in respect of Medical exaoiiriation held in 198^ 

and 1985 of the petitioners were not on the record.

It  is further rele'vaiit to pbint out that D*M,0 *

N.Bailway Bareilly and Medical Supdt K*lailw/^*y, Horad- 

abad ha've sent coniouni cat ions dated 23 ,8 ,89  and 

21 ,8 ,1989  reBpectively wherein it has been reported tha'

petitiofiera have been found unfit. Photo stat. copies

of the aforeeaid letterg dated 23 ,8*89 and 21 ,8 ,1989

are 4© being filed  herewith as Annexure *1 , 1 1 ,,^ 5^ *
mm MMnuiL .um u  '< ' im S h u j im  w w i unM ia w

to this writtsi statement.

»

5 ;  i'hat the a-vermenta oiade in para h ,2  of the

petition are incorrect. It  ia further stated that

prior to their e l petitioners Ho,

1j2j3 ^ , 5  ^nd 7  were Bent f or Medical exaiBination in 

198^ . i‘he petitioner No ,6 was ssent for  medical

examination in I9 8 5 . In fact ( as explained and 

stated in para k of this written statement) the

petitioners were found medical fy unfit, and they

had fa l l  knowledge of the aaiBe, The petitioners

however auooeeded in getUng

scale by manipuUtioti and in ooUusior, with the

then Aee latant Bupdt ASM Hgraoi, they oatiaged to 

continue sfld to get theMedioal meffios distroyed 

subeeq uently.



6. i'hat contents of paraV.3,if.if., if,5 , and k^6 

need ao cora.ents. Suitable repl/ will be given at 

the tiiiie of arguments.

>

7> Ihat the avennents niade in para l4-i7 of tbe

petition are inoorreot ana the same are i

further stated that it ie absoUtel? false to allege

that Medical exansinatioo was .done 10198?. The 

medical exatsiiaation was done in 19*  and I9© . ihe

petitioner had full Unowledge of the fact that thei/

,l3ad been found m e d ic a l t r i f i t .

8,

coffiQients,

Ihat para »t.8. of the petition needs no

9. That in reply to para It., of the petition

it  ie  stated that tbe facts came to the knowledge 

of the anewering respondent on 21. 8. 19^  a^d 23 8 89 
When the K )  » .B a ilw ^  Baroill,, a„a  . . s a i L ;

Horadab,d.(^nne.uree I  and II to this written state.

»ent) sent report to the effect that the petitioner, 

had been f o ^ d  .e d ic a ll , « ,f it . these circus,

stances the question of taking any action earlier 

 ̂ «  did not arise. Moreover In cases of fraud't i .e

for  talang actio, runs fr o . the date of taowledge
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*5 .

“la, I  hat the contents of* para 1+. 12 ol' the

petition are not admitted. It  is further stated 

that itT^as onU at the time of secreeniag iJany, 1988,

Hay 1989 ŝ nd Jiine 1 9 ^ ) *  anBv«eriag

respondent caffie to know that the p e t i t i o n e r h a v e  

played
a fraund upon the B^-ilway Administration

\

and consequently Medical reports(Annexure 'I  and I I * }  

to this written, statement we pre requisitoned*

1 3 ,  I'hat contents of para +̂, 13 of the petition

are not admitted* Suitatsle reply willbe given at 

the time of argiaaieots.

1^. That ki reply to para if.lif of the petition

it is  stated that the petitionere have played a f raunc  ̂

upon the I^ilwt^ Administration and a® s?uch they are

not entitled for any compensation. It  is  further

Wa <v
relevant to pjpointout tnat p e t i t i o n e r t e m p o r *  

ary ceCTaatei, their eervicee can at any

time be teiminated by the IBilway Administration ae 

provided in Hule 1^9 of Railway Establishment code.



'1

#

%

of i raud.
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>

10, Ihat iia reply to para ^ .lOi of the peti tion 

i t  is  .stated that the facta an^dBircumstsnces of 

ca5'e of Pratap sonof i r i j  Lai were entirely different!

In the eaid ĉ ŝe the petitioner had made oirer vrriting 

on the medical mefflo In the instant c^ee. The

medical merrn having been destroyed by the petition. ’

era were not oa the record. A fraud was

upon the Bailway Adninietratioa by the petitioners

and the sane came to light oriUr „ha, the reports

froBi JiM.o. aud iis . K.Ealy were received.

It  ie  f urther pointed out that the 

contention of the petitioner if found to be coweot, 

the petiUon i«  liable to be dismissed «u„^arily

as alteraaUve remedy by of Appeal has not been 

availed of by the petitioners.

11. lhat in reply to para l*.ii of the petition 

i t  i «  atated that no ehow oau,e hotioe .as  ne.e.«ary

i  u the circumstaiices of the case.

''i'i
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adfflitted.

That para l*.l5 of the petition is not

16*
That psra 5 petitiion is Kot

adffiittgd, KOie of the growids tato in  the

petition are ten^le i

>

pel’s 6 ^ d  7 of the petition call I’or

no coffiiaeate#

18* ibat in reply to para 8 of the peution

it IS stated that the peUtionerg are not eititled

for exiy reUeffc

191  ̂ Ihat the petitioners hsve sought plural

v c w ^ e j

rsaaiidetcs which is not permi*ibie in view of Rule

of central AdmJniatrative Tribunal ( Pwoedure)
Rt

1967 the petition ae f
ramed ia theref

o-̂e not legal!

^  ^Uahle to he
swnniarij;J
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20» - Tbat necessary parties 1/1 2  ̂ Divisional

Railvjay ivianager,K.Bailway,Divisional Medical Officer

v̂|

N.IPilway Bareilly and Supdt, K*Eailway

Moradotoad have not been impleaded and th^e being so 

the petition is  not legally lasintainfe able;

21i 2hst the petitioners have played a fraund

upon the Eai U-̂ay Ad oiini strati on and they have not 

approached the Ion % Ie  'Iribunal with cleanhands and

as such the petitaon®'s conduct has disentitled them

for any relief and for which they are not eititled 

even otherwise.

22^ *2hat the petition is devoid of iserits 

andis lisiJsle to be dismiseed*

2 3 * That in view of the facts and circumst^ees

stated above no case whatsoever is  Ecade out for

w
grant of interim relief’ and the ends of justice



# A

,8-

require^ that, tbe ex parte stay order dated 2 1 , 9 , ^

be vacated.

matiure

W /

>

I , derviag as

Assistant Bngiueer, H.Hairway lardoi, do hereby 

verii'y that contents of paragraph 1 to 2 are true 

to tny personal tmowledge and para 2,9

(Partly)lo(Petrtly) 1 2 ,15 , are "verii’ied froB record, 

parae 6 , 9 ,(Partly )1f)(Partly) 11 ,13,1^  and 15 to 23

are verified from legal advice whidJ all the deponent

believed to be true and no part of it  is  false and

nothingffiaterial has been concealed.

a> help me God,

ignature

^ 10)
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IN THs CEi'jrm m s u m , circuit b s m ,

L U C K I C M *

r ' A.

ij' ■'■*

4

\ \

\ l ’ .
] facts of case* He has been ingfcructed

authorized on behalf of r^airilr^ pet it loners (ffo .2 to 7) 

to file this ^^‘oirider ^fidavit on their behnlf also""*

Rejoinder Affidavit on behalf of Applicaris 
in

0*A« lb* 257 of 1989(0 
Fixed on 24.10*1989

Mariiii Lai & others

Undori of India & others

• •

Versus

Applicsnts

Respondents

A f f i d a v i t

I, Manni Lai, aged about 30 years, son of ^ri 

Bhagga, resident of .villgge Raghunath Pur̂ TQ, Post 

Bhagauli, District Har^bi do hereby soleffibiy affirm 

end state on oath as under : •

That deponent being petitioner 14) *1 is fully

 ̂ 2 .2* 1?hat contents of paras 1" to 2 of written

statement'(hereinafter referred as W-S*> need no r^ly .

•That̂ confcents of para 3 of Ifeeds no reply.

That conbents of para 4 of W*S* so f er as months 

î̂ Screening are concerned need no comments* Deponent

no knowledge with regard to correspondence mgde in '
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bebweeri responiients with regard to Mnexure I. Persons 

Eientioned at SI* No*1,3,4 and 5 in this documerib are 

none E ttxa aS among the petitioners* Persons mentioned 

at ,SL*Ifo*2 and 6 in Annexure I of W'S* (e»g* Ram Shank&,r 

S/O Gar^a Prasad and Bam ^ngh ^ 0  Kaiika) are among sb 

the petitioners* In respect of these two persons, it 

is mentioned in concerned Annexure that *Blt Memo founi 

in office* and ‘Traced tvom b*M*o*/M*B* * Therefore

Contention Wag of Respondents that Medicsi Certificate 

in reject of petitioner *were not on the record* appears 

to be false*

Sd far as iftnnexure Ho*11 to m  is concerned it 

is submitted that in absence of Medicsi CertificgiteB 

or their duplicgtes it can not be ascertained that
y

Annexure t'b*II]l^is a genuine document* In no case it 

Can be presumed that petitioners were medically examined 

in view of norms leid down by Railways Bbard as extracted 

in Paras 4*6 and 4*13 of.the cl?:im petition* (It is 

noteworthy to point out that respondents have not denied 

these norms of Railway Board in their written gtatement^*

That the contents of para 5 of W*S* are 

s^'ecificslly denied, except that all the petitioners 

sent to Medicsi Examination in the year 1984* 

^^"^<V\^^^witionerswere neither handed over the medicsi fitment 

'̂ ’̂ Memo nor there is any provision for the same* Petitioners 

were not even told that they have been fourei medically 

unfit, neither they had received any knowledge of the 

same* This allegation of respondents came to the 

notice of l^etitioners for the first time only on receipt 

of Annexures i f r l  to\Af'7 and never earlier to it*

Allegation of respondents to the effect that petitioners

• *a
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got th€Ci8^ves deca^alized by mampulation ani

Collusion with the then Esstt • Supdt • Hardoi

ana they got the medical memos destroyed is

specifically and categoricslly denied* Such a

pleas is prima facie bashess* Respondenbs

conduct that they have taken no action ggainst

such *Asstt* Supdt* AIN Hardoi* further goes to

show that dich pleas is by way of after thought and

only to give colour to their defence*-

K
6* That in view of reply contAneed in para 4-6 ®f 

M*S*, deponent also keeps his right reserved for 

meeting the same during course of arguments«

7* %at confcents of para 7 of W*S* are denied 

arii these gristed in paragraph 4*7 of claim petition 

are re-itterat^ to be correct*

8' That cor*ents of para 8 of W*S* needs no reply*

A

9* ^hat corlientB of para 9 of the W*S* are

specifically denied* Plea of fraud is also specifically 

denied* It is further sui3mitted that without specific 

details of alleged fraud, the plea is vage, irresponsible « 

and bas^ess*

llo* ^hafc Contents of para 10 of M*S* are denied*

,s gfcated earlier in paras 5 and 9 pleaof fr^d , 

manupulation, allegation of getting the medical 

memos desbroyed raised in paragraph under reply as

raised ^se  where in entire W*S* are

denied in clear teims*

(i) i|iestion of filing appeal ggainst 'alleged* 

anl ‘ Co called' 'Medical unfitness* does not arise 

because such an order was never communicated to

W.4



petitioners* Moreover iia view of Principle of law Isid 

dovrn by this Ibn*liLe Tilbunal in 1989 U«P«Ii-B-l'B. 27 

as well as by Hon'ble Cap Jabelpur in case reported 

ab 1989 L i e  1620 the principles of bar of' availability 

of alternate r^edy can rot be applied the present 

casej in view of its peculier facts and circumstances'*

•,4«

11* "Qiat Contents of para 11 of W*S* are denied 

ar  ̂ those stated in para 4*11) of claini petition 

are re-itterat©i to be correct *

12. ^afc corients of para 12 of W*S* are together 

with plea of allegstion of fraud are specificelly denied*

V
13* Thsb contentB of Para 13 of the M*S* w ill be

,

met d|*ring the course of arguments*

14* ^at  Contents of para 14 of W*S* are specific- 

ly ar^ clearly denied* Para 304 of Railway Isbabli- 

^menfc CbSe (Old fb«152 of 1971 and 1974 Ed*) re- 

N P r S l^ r ^ u c e d  below makes it cleaa that para 301 (Old 149)

no application in the present matter*

304- TWIK'ja’IÔ N' OF SMVICE OM AGCoUlli? OF 

INWICIEJJCY DUS TO PAILUHB TOCDlf’O T  TO THl REQOIsIPE 

STAHJiAIO' OP PHYsIGj\l FITI'JSSS* A railway servant who 

fails in vision test otherwise becomes phyeicslly 

incapable of perfoiffling the duties of the post which 

he occupies but not incapacble of perfoifiiing other duties 

tould not be discharged forthwith but should be granted 

leave in accordance with i ^ e  522. During the period of 

lesve so granted such a railway servant mugb be offered 

some alternative ^plo3?ment on receivable ®ioluments 

having regard to his foimer emolumenbs* Further, the
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«i|-reoralaaw aach portioa of the leave granS^ in eocoifl. 

ance ^lith lule 522 should not be cut sbort purely on 

account of bis refusir^ the first offer \jhich is made to 

him, but he mu^ be discharged if he does not accept one 

or more offers made during the period of ftis leave*

Ifotes The teija ’foisner emoluments* in the case 

of running gbaff will include 40^ of pay in the revised 

scales of pay*

15 * That corfcents of para 15 of il-S* are not admitted 

at^ those stated in relevant paragraph of claim petition 

are jpoiliterated to be correct*

\

>
16* That Contents of para 16 of W*S* are not admitted 

and those stated in r^evant paragraph of claim petition 

are reitterated to be correct*

That Contents of para 17 of W*S* are mt 

lose stated in r^evant paragraph of clai^ 

ce reitterated to be correct*

“Qiat contents of para 18 of W*Si' '■̂0.

“ ‘'i
and those stated in relevant pa^ag^ap  ̂ ^6  

are reitterated to becorrect*

5̂ V. ■ Contents of para 19 of W*

written* Relief prayed to v  in Sub

of alternate relief'* a y
^  A Ot

%

2 0.
ffiat cogent 3 of para 20 of M- 

anoe the «ployer, i-e- the DUon of I 

Appointing sBthority i .e . ae,5aslst8>

r  * '  ' r  ' T- •
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Division^ Medical Officer to implead in present; 

cl^m *

21* That Contents of para 21 of are 

emphatically denied*

>

22

23'

3?hat contents of para .22 of ¥«S‘/denied*

%at contents of para 23 of W*S« are denied'

I t  i s  submitted that in view of admitted 

f act B of the case that •
«

Applicants havicg put in more than years anJ

years of service as casual labour have ao^iraa

temporary status (aa alga admitted in para 14
of W-S-> they are eifiitled to protection of para

2511 Railway Batablidiment Manual together

with respective provisloaa of Iidustrial 

Disputes Acti

Since the entire defence of respoolents is 

to theeffect that petitio4)have played 

a fraud, manipulation, collusion, destroying 

of recoids etc. (Jara 5, 9, lO, 12 , X4 ena2i of 

the JJ.S») the opportunity of hearing by 

■way of charge dieet, enquiry, *ow^ cause 

notice etc was must which lacto in the 

Present case*

I

That in vi^j'of the facta gfcajred in this 

rejoir^er affidavit (aiid as suamorised in para 23 above)

• *7



pgbitioaers are entitlgd to reliefs prayed for along 

with interim relief*

/

r

I

liuc knows 

24 Oct* 1989

Deponent

Mgnni Lai

Yerificationt

Ij the ahove named deponent 

do hereby verify that the contents of

to be true from ray personal 
U

paras

knowledge and paras to be true from

belief* It) part of it is fola6 and iiDthing 

material has been concealed* So help me 

God *

/W^

Lucknow; Dt* 

24 Oct* 1989

n

Manni Lai 
Deponent

I know and identify the,.deponent who has 
signed on this affidavit in my presence.

A*K*Dixit,
Advocate*

Solemnly affiimed beforeme by the Deponent Sri 

Manni Lai on of Oct* 1989 at a*m.

who is identified by Sri A*K.Dixit, Advocate of this court. 

I have satisfied myself by examining the deponent that he 

understands the contents of this affidavit which have been 

read out and explained by me to him. cO viMi^sjaNi

Oath  ■ Coinm i ^ " i o ner < 

... .........


