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ORIGINAL APPLICATION NO. 526 & 562/ 2001

MONDAY, THIS THE 15TH DAY OF APRIL, 2002

CORAM: HON’BLE SMT. SHANTA SHASTRY. ... MEMBER (A)

O.h. MOL 528/2001
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ealding at

'@ ilway Chawl MNo.2/T "D Block,
Opp, Bandra Rallway Station,
Bandra, Mumbai.

By fdvocate Shiril G.E.
Yearsys

1. Union of India, through
General managsr,
Western Raillway, Churchgate,
Mumbai~-400 020,

2. Divisional Raillway Manager,
Mumbai Division, Western Rail
Mumbai Central, Mumbai.

iad

» Chief Manager,
Central Bank of Indis,
Bandra Branch,
Bandra-400 050,

By advocate Shirl Suresh

Dk MWO. B&2/2001

wiwgd Togbal Chand.

seiding at

Railway Chawl No.2/T 07 EBlock,
Opp,. Bandra Rallway Station,
Bandra, Mumbai.

By fSdvocats Shri 6.5,
K=Tat=T0E

1. Union of India, through
Ganeral manager,
Western Rallway, Churchgate,
Mumba i-400 020,

¥

Divisional Railway Manager,
Mumbai Division, Western Rai
Mumbail Central, Mumbai.
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. Chief Workshop Managai,
’ Western Raillway,
Parel Workshaoap, Parel, ,
Mumbai-400 012, .. Respondents

£

By fAdvocate Shri Suresh Kumar.

QRO ER _(OR&LY

Bath the (Oas  being iﬁt@rliﬁk@du were heard
together and common order is passed.
ﬁu ;n 0a 52&/2001 the applicant was allotted
Railway guarter HNo.0/T 0 Block, opposite to Bandra
FRailway Stetion, Mumbal. The &pblicant Was procesded
against besfore the Estate OFficer under Ssction 4 of the
Pl i pr@miﬁé@ (Eviction éf Unauthﬁria@d Oooupantsz) Achk
(P Qct for short) and eviction orders  wers paés&d 147
ETLTL9E. The applicant challengsd the same befors
Principal City Civii Court, Mumbai. By an  order dated
1e.8.19%¢  the City Civil court set. aside the eviction
arder and also orderad that the guarter occupisd by tThe
applicant should be regularised in the name of his son,
who 1z already workinQ in the Railwavs as Khalazi and is
entitled to type-1 rallway quartear. Thersafter, the
respondents issuad show cause notice again undﬁr'
Seotion-4 of the PP Act wvide notice dated 03.9.96.
after the applicant had birought to the noticd of the

te Officer, that the sarlier eviction order has been

selt aside by the City Civil Court, the Estate OFficer
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pazsed  an  order  on 14.10.9% withdrawing the notice of

09.10.%% and dropping the procsedings.
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. The responcgents  have deducted andg recoversad
Ra.d40,927 from the applicant’™s bank account and his full
p@n%ién was  stopped for 16 months. The DCRE of the
applicant hazs also not been paid and the fu11>amount ha s
been adjusted against the damage rent. The applicant is
|
aggrieved that the respondents ought not to have chargsd
him the damage rent since the eviction order has already

aside and the applicant cannot be sald to be in

brzen

unauthorised occupation.

4. In e athear O B&2/2001  filed by the
applicant®s son, the applicant ﬁr&yed that inspite of
r@qu&#ting the respondsnts not to pay HRA  to  the
applicant, the respondents have continued to pay him the
M ;H@ iz ther&fév@, regussting Tor a direction to the
respondants to deduct the normal licence fee from  the
salary of  the applicant for occupation of the guarter

father prior te his  retirement. The
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4}

allotted fo
applicant  has also praved Tor formal ordsr of allotment
to the applicant of the aforesaid gquarter in wiew of the

Judgment of the City Civil Court.

5. i The respondents have argusad  that even  though

the guarter may have to be regularised in

the son, still the applicant being in
ceoupation  after his retirement, is redgueraed to pay the
damage rent/penal rent. It has nothing to do with the

regularisation  of  the accomnmodetion in the name of the
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sen after his reticement. The applicant in 08 52872001
has to be uzensd to be in  unavthorised occupation and

therefore the respondents”™ action In  recovering the

ﬁenﬂl:r@nt from the applicant 1s Justified. The lesrnesd
sounsel for the respondents has produced a copy of  the
Judgment in  the case of amitay Kumar Vs, bir@ctmr of
ancother reported In 1997 Llj SCSLT 299 in

of  the contention that even though the son may

e entitled for the aforesaid guarter allotted to  his

)

father, to be regularised in the szon’s name, the Ffathsr
is reguired to pay the penal rent for unauthorised
cocupation.  The applicant, th@ref@r@; had been extendesd
Four months  time for retaining the guarter allotted to
the applicant. On expiry thereafter, he did not wvacate
the premise and therefors, he was  deemed  to be in
unauthorised occupation and was directed to pay penal
reent . It was argued: - that his son was eligible to apply
for the allotment in substitution of his  Father.. But
the i@éu@ of allotment to which the son was eligible was
ot décided for  long and the delay waszs on the part of
tthe respondent Gowvernmant, ther&fmr@, the applicant
therein had argued that penal rent should not be impossd
upon nim. Mowewver, the court haeld that mere facht that
an application had been made for adhoo allotment aon  the
basis of the faclt that the son was in Government serwvice
doss not make  any  difference. Ubwiously  the first
p@tit;mﬁ@r was in unauthorissd @ccupationg under the

rules, he  is reguired to pay the penal rent. docording
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te the respondean

the Judgment applises in the present
case also. The learned counsel howsever admits that the
gviction proceedings against the father i.e. applicant
in 08 Bﬁéfﬁmml have been dropped and set aside and  the

grplicant i.e. applicant in 08 5&2/2001 will be
a

antitlaed for regularisation of the father s

accommodation i his name as per court’s order.

& . I hawve heard the learned ocounsel  for  the

the

)

applicants as well as the respondents. as  far  a:

first casze iz concerned i.e. O/ 52672001, it i

53]

BEEN

that ths City Ciwvil Court had clearly =set aside the
evictimn‘.prDCﬁ@dingg in  the cass of the applicant and
had also ordered regularisation of the quarter in  the
name  of  the son vide order dated 12th dugust, 1994.
This being the position, it.iﬁ te ba  taken  that the
guarter is desmed to have besn regularised from the date
the applicant™s son  got his appointment in Government
g@rvic@“‘ It is alzo not disputsd that he was nob
@ntitled‘ to the same  type of  accommodation as his
fathear. ‘If the accommodation is regularised ip tha name

wf the son from the date of his a

»pointment which was in
August, 1991 and the father retired in July, 1991  then
it . cannot be sald that the father was in unauthorised
occumatimh" It would be  deasmad that the Tather has
vacated the accommodation after the regularisation of

the accommodation in son’s nams. I have pegrussed the

@rirad to by the respondents. Tiv iy

“onom



considered  wiew, the Judgment iz distinguishabale in
that in the case of the applicant referred to in the
Judgment  he  had  only  applied for regularising the
fathar™s ﬁuartér in his name and he was not entitled to
the same twpe of guarter. In the present case howewver,
the applicant in Oa %62,/2001 iz eantitled to the sams
twos  of  ouarter, as was allotbed to hiz father i.e.
Type-T. Further, the City Civil Court has given a clear
dirﬁctimn to regularise the aguarter in the son’s name.
I therefore, have to hold  that the action of the
) )
respondents in recovering penal rent from the applicant
in this case is not justified. Accordingly, I direct
tthat the respondents shall Jefund the amcount of penal
rent :wbuwwrwd from the applicant™s bank account and
& lao th% OCRGE be released to the applicant  immediatelwy.
This éhﬂll be done within a period of thres ﬁonths From

the date of receipt of copy of thiz arder.

7. Az far as the applicant in 08 Mo, 5622001 is
ron@urnwu, it is  seen  that he  had not made any
~epresaentation to  the respondents  to regularise  the

agccommodation  in  his name immediately after the orders

passed by the City Civil Court i.e. - in August, 199%.
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= that the applicant had informed

the |eupunomni when  second  eviction procesedings has
been initiated by the respondents in  19%¢  itself that
the City Civil court has ordered in his favour. He hao

also reguested that no MRA should be pald to him and the

~%



same  zhould be deducted from his salary, but this was
not complisd with, MHow, in wvisw of the court ordse
sed  and though no formal representation was
W&/

A
informed 1 respondents  in 19985 itzelf  and  the

s lraacly

) 4
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made By the applicant in 08 HNo.562/2001, wet e
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applicant is entitled for the regularisation of guarters
as directed by the City Civil Cmurt, the respondents

shall tharefores consider the applicant T
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regularisation of guarter allotted to his father in

~

néme ‘with effect from Ths date hse was appﬁint@d as &
Gouarhmént servant. Further, the rezspondents shall
recovar From the applicant the amount duse to licence fas
and ‘alam the MRA paid during the aftoresald period i.

From O&.8.1991 till date. ) Thiz ewsrocisze shall be
campi@ted within a period of threse months Trom the date

of recelipt of copy of this order. The applicant in  O&

)..{

icence fee with

f”‘t

e

RGR2 /3001 hall =tart payving the
imm@diate affact and the respondents zhall deduct the
Mg with immediste effect. #A3 regards thellimﬁnc& T e
for the period from 08.8.1991 and the MHR& paid to  the
applicant till date, the applicant shall pay the arrears
of the total normal licence Tes within a period of three
months and as far az MRA iz concerned, the respondents

ahali communicate the exact amount and the applicant
sthall  pay the sams within & period of thres honthg from
the date of communication. The respondents shall  issue
formal orders regarding regularisation of guarter in the

son’s name within a period of one month From the date of
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