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CENTRAL ADMINISTRATIVE TRIBUNAL
' MUMBAT - BENCH

Coram: Hon’ble Mr_ Kuldip Singh - Member (J)
Hon’ble Mr . Shankar Prasad - Member (A)

O_A.441 of 2001
Dated this Monday the 30th June, 2003
5.H.Pradhan,
Assistant,
Public Works Department,
Administration of Dadra and Nagar
Haveli, Sitvassa 396 230.
(By Advocate Shri K.Sivaramkrishnan) - Applicant
Versus
1. Union of India
through Secretary,
Ministry of Home Affairs,
North Block, New Delhi - 110 001.
2. Administrator of Dadra & Nagar
Haveli through
Finance Secretary-cum-Secretary,
PWD, Silvassa 3986 230.
(By Advocate Shri V.5.Masurkar) - Respondents
ORDBER
By Hon’ble Mr.Shankar Prasad, Member (A) -
Aggrieved by the orders dated 68.10.2000 of the
RDiscipiinary Authority and the order dated 23.4.2001 of the

Anpellate Authnrity'the Applicant has preferred the instant 0QA.

2. The case of the Applicant in brief is that he was iJssued a
charge sheet dated 20.9.1994 for an act of ommission of 1988.
The Enquir} Officer held the charge to be not proved. However,
the discjp?inary authority remanded the matter back for further
anquiry. The next enguiry officer did not conduct the enquiry.
The third Enquiry Officer held him guilty and accordingly the

Disciplinary Authority passed the impughed order.l&




The further case "of - the Applicant is that as per the
provisions of Section 34, 35 only of the Indian Registration Act
he 1is supposed to take prav531oﬁs of Registration Act dnly into
account while registering the document. He therefore cannot be
‘charged with not 100king‘ into the order of Collector dated
6.5.1%86 granting N.AL permission from agricultural t.o
non-agricultural use. The charge 1is vague and there is no
misconduct. The case is squarely covered by the Apex Court
decision in State of Punjab and others Vvs. Ex-Constable Ram
Singh and others; It was stated that land had still .not been

resumed.

The first Enquiry Officer had found the charge to be AOt
proved. Accordingly -the Digcipliinary Authority ould not havg
remitted the matter hack for fresh énquiry without serving him
with a copy of the ,disagreeﬁent note and giving him an
opportunity of represenﬁing against the same. The provisions
contained.in newiywiﬁtrédg¢ed5341ef15.(1A) of the CCS {CCA)‘Ru1es
refers. ~ Hé'd?ewkoué atténtion tﬁ the decision of the Apex Court
in the case of Kunj Behari Misra, CSHA University Vs. B.D.Goyal

and other related matters.

It was also urged that thé enquiry has taken six vears to
be completed and therefore on this ground alene the charge sheet
deserves to be quashed'fo11owing the decision of Apex Court in

the case of State of Andhra Pradesh Vs. N.Radhakrishnan.}l
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3. The case of the Respondents in brief is that the

permission for agri-land into non-agricultural use j.e. for

constructibn of residential house had been granted subject to the

conditions mentioned therein. It included the condition of
ﬁersoﬁéi'usé.ahd that no part of it was to have been sold,
exchanged or transferred fo dnother ﬁarty without the prior
permission of Collector. The permission was also subject to the
provisions of Land Revenue Administratian Regutation and Rules
made thereunder. Rule 47 (e) of Dadra & Nagar Haveli Land
Revenue Administration Rule refers. If the Sub-Registrar does
not check these condiﬁiqns there will be chaos in man;gement of
land. It was necessary on the part of Applicant to ask executing
parties to produce the copy o said NA order as is done by each
Sub Registrar and-securjng compliance of the . conditions of NA

order.

The nonh-compliance with this practice is a misconduct.
The mutation order has been cancélled and the matter relating to

resumption/reguTarisation of transaction is receiving-attention.

The disagreemeht, note has to be communicated only when
the Disciplinary Authority is going to impose a penalty. The
matter was remitted for further enguiry as the Enquiry Officer
had not coﬁsidered the order granting permission in 1986. This
has been indicated in the order also. It was neither a case of

de novo enguiry nor of imposing penalty. A&
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There has’ been some delay in concluding the
enquiry but the same has been because of exigencies of

administration.

The enquiry has been properly conducted and the penalty

has been rightly imposed.

4. The Applicant has relied on the decision of the Apex
Court in Jeewan Ram Vs. State of Rajasthan, AIR 1954 Raj. 53.
The Rajasthan High Court held "We are of the opinion that it was
no part of the duty oflSub Registrar to go outside the powers
conferred on him under Section5734 & 35 of the Registration Act
and such provisions of other laws which have definitely been made
supplemental to the Registration Act”.

The said ju@@méht 'is Para 6 gives ahﬂQé%ampTe of

supplemental provisions under other acts.

It has been strongly urged on behalf of the Respondents
that all other Sub Registrars are looking into the NA persmissfmn
hefore registering the document. .. This shows that there is a
practice of referring to such:documents. It is also clear that
the man 1in whose faVOQr the befmission had been granted earlier

was also to have executed an agreement. Tt has not been stated

by the Respondents if the same has to be necessarily registered.}*

.6/~




Diversion of aQricu?turalf]and for nonwagricuqtura1 use
is an iﬁportant aspect of pub1%o-poTﬁcy. Besides this til11 Urban
Land regulations regardiqg land use, reguirement of cGhs§ructions
eg. set off stc. are put in place they may haﬁéftd ﬁgsregqléted
by executive 1nstrudtions, The executive power under Article

77/Articie 162 extends to such actions.
Under the circumstances, this ground is of no avail.

5. A plain reading of Para 6 of the Jjudgment in S5tate of
Punjab & others Vs. Ram &ingh, Ex-Constable relied upon by the
petitioner themselves indicates that transgression of established

and definite rule of action or codé of conduct is a miscanduct.

A  three Judge Bench of the Apex Court in B.G.Chaturvedi
Vs. Union of India, 1995 (8) SGC 749 has held that having assets
disproportionate to income is a misconduct even though when it

has not been as a specifiad misconduct.

Similarly in State of Tamil Nadu Vs.A.C.J.Britto, 1997
(3} &5CC 337 the Apex Court Has_widéiy interpreted the clauée for
good and sufficient reasons in the context of imposing penalties

under Tamil Nadu Subordinate Service (Discipline & Appeal) Ru1es}&.



to include unspecified misconduct. The said rules are pari

materia to CCS {CCA) Rules.

Herice the argument that the said act is not a misconduct

has no legs to stand upon and fails.

6. Yet another argument was that even though there has been
only onhe Article of Charge the Enquiry Officer has heid him
guilty of two charges. As a matter of fact Articlte II was
statement of imputations elaborating the charge. This ground was
not taken béfore the Appelliate Authority and hence cannot be
raised how as per the decision of the Apex Court 1in Deokinandan

Sharma’s case, 2001 SCC (L&S5) 107%.

7. The next ground is that before remitting the matter to a

new tnguiry Officer the applicant should have been heard.

We note that this ground has not been taken before the
Appellate Authority and hence cannot be raised as per the

decision in Desokinandan Sharma’s case (supra).

Coming to the facts one finds that the Enquiry Officer
had not at all considered Collector's order dated 6.5.1988
impesing restrictions on the transfer and therefore the matter
has heen remitted back along with this comment. the said letter

had beean cited as a prosecutiohn document.)ﬁ



8. A plain reading of Sect1on 156 of CCa (CCA);,Rulesiu.J

indicates that three s1tua+1ans are env1saged name1y -

{(a) PRule 15 (1) provides for remitting the matter back for

further enquiry.
{b) Agreeing with the report of Enquiry Officer and

{ec) Rule 15 (2) provides for disagreeing with the report of
Enquiry Officer on. the basis of evidence on record. It 1is only
in the 1last two cases that copy of the enquiry report and

disagreement note, if any, has to be served as per the rules.

Punijab National Bank vs. Kunj Behari Misra, 1998 {(2) &C
SLJ 117, is an authority where the disciplinary éuthority has
disagreed witth the recommendations of.Enquiry Oofficer 1in terms
of Para: 7 (2) of the caoncerned regulations of the Bank. It is

therefore not applicable to the facts of the case.

State Bank of India Vs. A.K.Shukla, 2001 (2) SC S0 127
was also considering - the same issue and the Apex Court has

followed the ratio in Kunj Behari Misra’s cage.

In CSHA. Un1ver81ty vs f B D Gopal, 2001 (2) SC SLJ 233

the V1ce Chance11or had d1rerted that matter shou1d be enqguired

into a fresh and fresh appointing officer be appointed. The case,A&

is distinguishable on facts.
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In the instant casge we find that the Enquiry Officer had

congsidering the NA permission order held that the

delinquent was not guilty. The said document had éisqrbeen cited

ag a document by whichrthe charge was to be sustained. Tha
matter has been remitted back for considering this document.
Rule 15 (1A) covers only the later two situations. The énquiry

is accorﬁing1y not vitiated.

9.

The Apex Court 1in Radhakrishnan’s case 1998 S¢C {L&S)

1044 has held as follows -

"It i8 not possible to lay down any
predetermined principles applicable to all cases
and 1in all situations where thare is delay in
concluding the disciplinary proceedings.whether
on that .ground the disciplinary proceedings are
to be terminated, each case has to be examined on
the facts and circumstances in that case. The
essence of the matter is that the court has to
take into consideration all the relevant. factors
and balance and we1gh them to determine if ittt is
in the interest of - clean and honest
administration that the disciplinary proceadings
should be 'allowed to terminate after delay,
particularly when the delay is abnormal and there
is no explanation for the delay. The delinguent
empioyee has a right that disciplinary
procsedings against fiim are concluded
expeditiously and he 1is not made to undergo
mental agony And also monetary 1loss when these
are unnecessar11y prolonged without any fault on
his part in delaying the ‘proceesdings. In
considering whethar delay has vitiated thes
disciptinary proceedings, the court has to
consider the natuire of charge, its complexity and
on what account  the delay has occurred. If the
delay is unexplained, prejudice to the delinquent
employee is writ large on the face of it. It
could also be seen as to how much the

. . discipiinary authority is serious in pursuing  he

" “charges’ aga1nst. its emp1oyee It is the basic
pr1nc1p19 of- administrative Jjustice that an
officer entrusted with a particular job has to/&
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‘perform his ditesy
accordance with the rules. If he deviates from
this path, he.is to suffer a penalty prescribed.

Normally, - disciplinary proceedings should be
allowed to take its course as per relevant ruls
but then deélay defeats justice. Delay causes

prejudice to the charged officer-unless it can be
shown that he is to blame for the delay or when
there 1is proper explanation for the delay in
conducting disciplinary proceedings. Ultimately,
the court 1is t¢& balance these two diverse
considerations.”

It is c1ear that 1t does not lay down an absolute

law that 1in every case the proceedings have to be

guashed. The Court has to balance the two considerations -

as pointed out in the judgment.

In the instant case the first Enguiry Officer
submitted his report without examining the relevant
document. The second enqu1r9 officer did not do anything
and a third.enquiry officer had to be appointed. Having
regard to these we "are of the view that there is
explanation. for the delay and that the;App11cént hag not

ben'prejuﬁiced.

10. The main  ground taken before both the
Disciplinary Authority/Appeliate Authority was that the
Applicant the ‘Aoalicant was bound only by Indian
Registration Act and instructions of Reéietration
authorities. This aspect Had been considered. We have
also come to the conclusion that' the same has ben

rightiy rejected.u}»
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