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CENTKAL ADMINISTRATIVE THKIBUNAL

MUMBAL BENUH

pated tnis the 2'°* aay or Eﬂéﬁﬁﬁg . AUUZ
[P}

coram: HOn'pie Mr.Justice Blrendra V1Ksnit - vice Chalrman

‘HON'ple Mr.y.N.Banaaur

(1) U,A, 4499 OF 4UUl

ASNOK Arjun salgar,

Yreventive uvrricer,

NLPYT, Sanar A1rport, Mumbai

{BY AQVOCate Snri v.%.MasurkKar with

- Member (A}

Sir1 K.K.Yeiwe) - Applicant

versus

1. union Or indaia
Through the secretary,
- M1nistry ot rinance,
pepartment 0Or Revenue,
Government or india,
NOoTrtn BLlOCK, New bvelni.

~

4. commissioner Or Customs {(yeneral),
mumpal New customs House,
paliard Estate, mumpalr - 4UU UuJsu,

3, py.commissioner or CusStoms (¥ & V), .

New Customs House,
gallara sstate,Mumbal.

g, snri1 Kaju,
Joint commissioner or Customs
{rersonnel & EStT.vepartment),
New Custom House, Baliard kstate,
Mumbal - 4UU U3y,
(BY Advocate sSnri M.l.sethna with
¥Nnr1 v.4.Rege) '

(4) V.A.491 OT 4VUL

Krishnnakumar sitaram bDpuri,
rreventive uvtrraicer,

Jawaharial Nenru rort,

Nava sheva.

K/O B/43 ZUY vrinaavan pnam,
V.B,rnaake Marg,Mulunda (),

Mumpal.

{BY AQvVOcate snri v.s.Masurgar with
SNT1 K.K.Y8lwe)

versus

1. union Or indala
througn secretary,
Ministry ot rinance,
bepartment or Kevenue,
government o1 india,NOrth BiOCK,
New Lelilni - 11V vul.,

- Appiicant

noc-ul/—
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commigsioner or customs (eneral),
Mumbal New Customs House,
Baltara kstate, Mumpal.

py.commissioner Oor Customs (P & V),
New customs House,

Baliliarda kstate,

mumpal.

snri Kaju,

J0ol1nt commissioner Or customs,
(rersonnel & KE8tT.pepartment),
New Custom House,

Bailara kstate,mMmumbal,

{BY AQvVOCate snri M.l.sethna witn
SNrl v.G.Kege) ' '

{3) U.A. 330 OF ZUUT

Manohar Awatram Masana,
rreventive vrticer,

Bpombay customs,

vrrice at 1, uncieared w/House,
Baiiara pier kxtension,

ingira voOCckK,Mumbail.

K/0O BLlOCK NO.Z14b/1Z, M.1.8ection,
vinasnagar. '

Mrs.Aparna AShOR Koregaonkar,
vreventive vitricer,

Bomhay Customs,

¥loating FsuU, New Customs8 House,
Mumpai.

K/0 19-A, Guruprasad, Swastik vark,
cnempur, Mumbal.

MS.Bharati valiapnbhal #Lapadia,
rreventive viricer,

Bombay Customs,

New CUustoms House,Mumbal.

K/C Fiat NO.Jdd,Grounda Fioor,
Parijlat,usl HOUS1ng S0Clety,
visnnupnag, Ananeri (west),Mumbail.

SNr1 Ram Krisnna snriapar pnansexar,
vreventive vrricer,

BOompay Customs,

S11H,NeW CUSTOmMS HOusSe, 1lutn Kioor,
Baiiara rier,Mmumbail. :

- Respondents

ouood/_
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snri supnasn vasant ratads,
preventive viricer,

gompay customs, °¥° pD1vVision,

{Hay Bunaer},K/O V-4173U4,109) Nagar,
KKsSas Road, Borivalil (west),mumbal.

5.rnpavamani,

vreventive uUIricer,

sompay customs,

DOCK Inteiligence unit, K & L,

MOlLe sration, 1ST FloOor, Ballara rier
Kxtension, indilra DOCKS, Mumpal - 1.

¢.I', 1branim Kutty,

rreventive uviticer,

pompay Customs,K & L (Aamn.),
New Cugtoms House,Mumpal.

suryakant Kajaram Adate,
rreventive viricer,

Bompay customs,

U/0 Commissioner or customs,

NeW LCusStom House, Ballara kstate,
Mmumpal.

K.anesan,

¥reventive uvrricer,

pompay customs,

A.l1.U., (Alrporty C.¥.lilnternationait
Alrport, ¥ahar, Mumpal,

satisnh shankar vesnpanae, .
¥reventive virlicer,

sompay Customs,

NOew CusToms House, Balliarda kstate, .
mumpal.

ASNOK Baiajl prarap,
rraventive vrricer,

pompay Customs, Hajl bunaer,
r/o ¢/4/, vasant vilila,

AMrut Nagar,unatkopar (west),
Mmumbal.

Shrl rurosnottam b.Kuikarmi,
rreventive vUIricer,

Kompay customs, K & 1 (Aamn.),

11th FLOOTr Annexe, New Customs House,
Mumpal.
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M.A.vidyasagaran,

rreventive vrricer,

gompay customs, lontainer Yara,

waqaqalia.

{ BY Aavocate snri M, 5. Kamamurtny with
SNri s5al Kumar)

yersus

vnion Or lindia,

tnrougn the yecretary,

M1nistry Or Finance,

Govt.Oor 1ndia,vepartment 0 revenue,
New ueini. '

rne Cchier commissioner or Customs,
New CusStom House, HKailara kstate,
Mumbazl. ’

commissgioner or customs {(ueneral),
Mumpal commissionerate,

New Custom House, Bailard gstate,
Mumbal.

Adaltional commigsioner or customs (P & V),
NeW CuSTomsS House,Baiiard gsgtate,mumbal.

Snri Anii Kumar pPundir,
ryreventive Urricer,New Customs House,
gatlara riler,mumpal.

{BY snri B D Vadhavkar for Shri’ M.I Sethnaz:

{4) - U.A.874 O 4UUL

V.K.VD1X1T,

rreventive viricer,
Alr intellilgence unitg,
sanaxr Alrport,mMumpal.

5.M.Pawar,

vreventive Urricer,
Kummaging & inteiligencs,
prosecution Ceil, 11ith ¥ioor,
New CUuSTOomS House, Mumpail.

¥.p.,Anhlre,

rreventive uUrricer,
rummaging & intelligence, .
K.5.K., New CustoOms House,
paliarda vier, mMumpal.

. ...3,/-"
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K.%.Nair,
rreventive urricer,

“'A' prlvigion i1, MOle ¥tation,

B.P.X. BUllding Bailara ¥rier eExtension,
Mumbal.

¥.v.rernanaes,

rreventive UIri¢er -A°'pivision,
MOle station, ¥.P.X, BUliding,
Mumpal.

vV.J.monite,
rreventive vrricer,

"A1YPOTT Terminai sBuiliding,

C.s.international Alrport,
sanar.

SMT.K.L.valaya,
rreventive vtricer,

A1rport ‘rTerminal suilaing,

C.$, lnternationai Alrport,sanar,
Mmumpal .

¢.P.umar,

rreventive 0Urricsr,

Alr Cargo complex,

rreventive Administration, sahar,
Mumpal.

rreventive viricer,
Sanar Al1rport,pMumbail,

.M, Sarvankar,

rreventive viricer,

muluna container ¥reignt station,
Muiuna (mwast),Mmumbal.

K. L. Karungutgar,
rreventive vtricer,
Marveli rragrance sonda, vasni.

H.T.Balani,

rreventive vrricer,
rummaging & lntetiiigence,
Kewarq section, 14th ¥ioor,
New CusStoms House,Mumbal.

N.H.K8nhirsagar,

rreventive vrricer,

B.D.5, UITiCe, 1ndira DOCKS,
Mmumpal. ' -

B.U.Bawgar,

rreventive UIricer,

Alr intetiligence unit,sahar Airport,
Mumbai.

{ By Advocate Hnri M.s.Ramamurthy with
SNrl sSal Kumar)

VERSUS

- Appiicants
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uynion oOr 1india

tharougn the yecretary,

Ministry Of Finance,

GOVT.O0I 'India,bepartment 0I Kevenue,
New pelni.

1'ne Chier commissioner oI
customs, New Customs nouse,
Baitara kstate, Mumbal.

vommigsioner Or CusStoms (yenerai)
Mumpal commissionserate,

New Customs House, Baliara kstate,
mMumpal.

Aqaitional commissioner Or Customs (v & V)
NeWw Customs House,Ballard kstate,
Mumpal.

Snri Ramesn vaszge,

vreventive vrtricer,

¢entral investigation unit,

CusStoms House, 1uth rioor,

pallara mstate, Mumbal.

{BY Advocate sShril M.l.gsetnna with

SNr1 V.G.Kege) ' - Kespondaents

{2) VA D47 OF ZUUL

H.G.Pagwal,
B-4, Bnagiratn, Panadl SCnool Koaq,
Goregaon (East),Mumbal.

Hemant Atmaram shinde,

R/O 4/741,vincent ¢ourt Blag., .
pr.s,.A,Koad,baqar (gast},

mMmumpazl,

SMC,.A.V.Jagtap,

K/0 A-/, sSanman co-operative
Housing soclety,veera besal koad,
Ananeri (wWest),Mumbai. '

P.K.rPuranaare,
C.¢.H.85.00i0ny,s5ector vili,
Bidg, NG.4Y/14%84, Antop H11ils,
umbal. )

sSmt.susnma ¥.sawant,

K/0 at H-1¥ Kverara Nagar,
Kastern gXpress High way,sion
mMmumbal.

smt.Leepatl p.Konaviikar,
R/0 4438/1/54, MOTilal Nagar -1
Koad NO.D, Goregaocn (West), Mumbal.

0&0[
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p.M.Kadam,

K/O 193/141Y, MOtllal Nagar No.1,
4tn kKoad, uworegaon (west),
Mumpai.. '

ShNrl Gopinathpb waman rare,
K/0 37185 0o1d M.H.B, Colony,
Gorail Koad, BOrivail (west), Mumbal.

B.K.Hande, :
K/0 wulmonhar, b/4, b.G.Manajanl kKoad,
Ssewree, Mumbai,

Arun H.Jage,

K/0 4/14, Raghunath Asnish,
Gavan bPaaa, Muliund (kastj},
Mumbal.

Y.s.savadl,
K/0 4, sal shyam, Kopar Koad,
pombivili {(westj.

smt.K,K.Masaram,
R/0 A-/VUZ, Hignhlana rark,
bapanukar wadi, Kanaivall {(west},

" Mumbazi, ;

K/0 41, Kantharia Buiiding,
bb, GOKnale Road (y), vaqar,
Mumbal,

A.%.Khanijoan,
K/0 C.G.5.Quarters 1/8/43/34,
GnatRopar (west), Mumpal.

V.K.Muiam,
2/349%, M.H.B.Colony, Nagothnane,
BOT1V1iil {(kast), mMumbail. :

.5, ratkgar,

K/Q0 B-6, Kapit Co-operative
Hous1ng »OC1i6eTYy Lutd.,

404 FlOoor, Model ‘fown, :
Jayprakasn Koad, seven bBungaiow
Ananeri (weast), Mumbail

SMT. Kashml K.bnawadas,
K70 -corner Champers,
RoOm NO.gY, sSecond ¥ioor,
rKoom NO,D, Maiim, Mumpail.

Madanukgar Y.vive,

K/o ° Kal warita’

B-4Ub, UpPpOS1te Bhaktli Compiex,
L1nK Koaa, (ExXtension), Kanaerpaaa,
panisar (west), mMumbal.

/”/,,/’;7
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iy, .s.vingankar,
K/0 M.M,Yaqaav,Chawi NO.4,
Koom NO.1/, Kalupada, Borivall,
East, Mumpal.

FAUN vilay N.pnanaagaor,

‘K/0 JU1, Kamkrisnna Apartments,

S5alvl wadl, Mithadgar Koad,

Muiiunda (East), Mumpail.

{All The applicants working as
rreventive LIricers unaer
Lommlgsioner or customs ({4),
New Custom House, Ballara kstate,
Mumbal.
{BY AQvocCate Snri <.K.Mmasand)

versus
1, union Of inaia

Tnrougn the secretary -

to tne sovernment Or india,

Ministry Or rinance,

pepartment Or Kevenue,NOTrTth BLOCK,

New veinl - 11U UUl.

4. Chier UCOMM1SS10ner or Customs,
New CUSTOMS House, bsaliard kstate,
Mmumpal.

3. commissioner or cusctoms - (),

NeW CusTom House, Ballara Kstate,

Mumpail. )

(BY AQVOCate SNri M.1.sethna witn

SNT1 V.G.Kege) - Kespondents

UKDERN
BY HON'Die Mr.B.N.banadur, Memper (A) -

AS TNe 1SSuUeS 1NVOoLlVed 1n The apbove rive Ser Or UAS are
simiiar, they were neara tTogetner ana are peing consiaerea ana
aeciaed by this common oraer. ¥Or tThe saKe 0Or convsnience we
Wlll TaKe up tnhe racts 1n VA 4ZYY/ul,

AR The appiicant 18 a vyrevaentive grricer in the customs
pepartment ang comes up To this ‘tfripbunail sSeaking the reiler ror a
airecrion to the rgsponaents not to operate the seniority 118tT

aateq 45.1U.4U0U0U and 4¥.1.4U0U1 1n SO0 far as 1t arrects the

applicant. He aisSO SeeKs a dlrection tTo the respondents that tne

eariier Seniority 118t dqated u.Jd.1YYY De ‘operated 1I0or aii

purposes inciuding promotion TO tThe nigher post. A retier 18

% . thy
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rage NO., Y contd. .U.A.NO., 4AYY/40uUl

4180 sought TO the elrect that thne responaents be airected not to
noia pPC on the pPasis Or aroresala sSeniority 1is8T put on the
pasis O the 118ST datred u.dJ.14¥YY,

4. Tne racts 0or tne case are that the appiicant i8 1n ract
cilaiming the Seniority 1in the cadre Or Preventive Uiricers from
tThe aate O ni1ls 1nitial appointment as rreventive vUriiicCcer as per
Juagment Or Thils Tripunal qaatea 1V.14.1YY8. The applicant states
Tnat ne was promoted arter a LrC recommendation rrom the POST OI
Upl as rreventive UIricer 1in repruary, 14¥d. He dquatilriea ati
processes 0r promotion. However, nis appolintment was wrongiy
descriped as ada-noC ratner than regutar appointment aitnough 1t
was dgalnst cisar vacancies. ‘'here nas pean no interruption or
preag 1in service, Furtner daevelopments Or 1Y4Y1L are dqescripeq,
‘AlSO the aevelopments and controversy vis-a-visg 144/ ana 14938
11Sts are aescriped and (etalis regarding tTthe UA D5358/Y8 1n a
patcn Oor UAS nameiy J8b/4/ and others (Y.K.G.Kurup & Z others
V8.Union Or tndala & otners) aecidea on 1Z.1U.14Y8 are aescripsa,
1T 18 Sstatea tTnhat on pasis oOr (@eclslion 1n  Kurup's case a
Seniority 118t Oor ¥.d4.1YYY wWas puplisned wnerein appiicant's
pPOsSition was CcorreCtly sSnpown at 8eriat no.Y4U, LTt 18 statea
rurtner tnat respongaents nave peen acting upon - Thls S8Seniority
118T uUpto serial no.iy¥Y¥Y wWho wWere promored TO THE PpPOST Ot
superintenaent or Ccustoms.

4, | he applLicant now comes in pecause 01 183ue oO01r 1resn
arart sSeniority  118T 1ss8uUed oOnh 495.1VU, 40UV where tnhne appiicant's
Senlorlty was supstantlailiy iowered and the rinail sSeniority 118t
issued on 48.,1,40U1., in the darart SsSeniority 411s8t, tThe
appilicant s Seniority was lowersed Irom Ks.Y4U-1U4dD/- wWnereas 1in
The rinal Seniority 11ST 185uUed on ¥.J3.1YYY n1s Seniority was
lowered TO Y4U., AT 18 With Thlg ¢grievance tTthe appilicant 18

Goolu



conta. .U.A.NO, 4YY/4UUL
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parore tThe ‘1ripunal seekKlng the reilers as aescripea apove.
rurtner uetalls TO groundas taken etrc are 1incorporatea 1in the
application. th tact tne drievance or tne appilcant in the otnher
TOur VAS 18 the same ana similiar relilers are sougnt.

b I8 ‘the responaents 1n tThe case have Illéa TWO wWritten
statements 1n repiy. °he rirst one bHeing 1titea on 1U./.4Uul
(rage 484 )anda secona one riieda on 11.Y.Zu001 (Page s¥4). Tnhne
responaents nhave dealt wlth the averments made 1n the VA parawvise
ana nave providaed daetalls Of racts anda commuinlicateqa tnelir stand.
IT 18 stated 1interalia that tne seniority Or the applicant 1ixed
viqe ordasr qateda ¥,4.1YYY Was not Ccorrect, proper ana justitied.
1T was an inaqavertent error which nad peen rectiriea auring tne
process Or 18sue or supsequent Two L18TS as part oOr continuous
verirication ang c¢correction. it 18 a probiem wilchh nas cropped
Up arter aimost 1> vears ana wnile co-retating daata or Lo Yyears,
minQor &rrors cannot hbe ruied out, 1t 18 asserted. lt 18 rurtner
stated tThat representations nad peen received 1n} the aepartmént
against tThe trinal Seniority L1ist aatea Z¥.1.ZUU1i whlch 18 DO1ng
scrutinised and the 11ST 18 TO pe amenaeda sSnortiy. IT 18 rurther
stated that this 18 TO 1s8sSue JusSt and ralr treatment Tto me ana
ail as per ruies. 1t 18 rurther sStated that 1n the sSeniority
118T gqatea Z£9.10.ZU000/1.11.200U a8 many as 440 representations
were recelivea wWhlchn were IlooKea 1ntdo and actea upon. AcCtion
TakKen 1n respect OI thnese representations 18 higniignrtea at tTtne
peginning 0r tThe Senlority 11ST @ated Z¥.1.4Uul. Furtner tnat-
Tnig 118T ¢gated Zy¥.1.4Uuul (pharring tTtTheé amenaments) 1.8. in
progress, 158 now the legitimate Just and compiete 118t 1n tThe
marteranda nence stands to scrutiny.. in the secona statement o1

reply rererrea TO tThe detalis ana exampies ana cnart wnichn

A
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conta. .U.A.NO., 4YY/40U1
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rurnisn TWO examplies ana jJustiiy The sStand taken and some rurtner
aetalls are proviaed.

i, Bes1aes all these papers there are number OrI MPs and
repiles been tiied which nave aiso peen seen.

g, Tne case was argued at length by learneda counseil on poth
s1des, Snrl1 MasurkKar with »Snrl K.R.Yeiwe argued tThe case on
penalr Of The appiicants 1n VAS ZY//Ul ana 4Y4/ul. UA 33b/U1 ana
UA 4/4/U1 Was argqueqa pYy Snrl M.s.Kamamurthy tor the appiicants.
SNr1 G.K.Masana with sSnri $.K.sawant argued the case 10r tne
appiicants 1n UA 2Z4//Ul. ‘'ne responaents were representea by
s/5nhr1 M,.1i.%ethna witn v.D.vadanavigar anda v.u.Kkege. snri Asnok
pnamija aiso argueda ,the case IOr respondent no.> in VA 4/4/0U1
whereas Snri Anll Kumar arguea the case on pehalr Or responaent
no.» 1n VA Jdd6/Ul, snrl1 G.s.wailla was atiowed TO 1intervene 1ror
The A1rect recrults 1in UAS £YY/Ul ana 4/4/UlL.

Y, ATYgulng tOor tThe applicant 1in VA 4YY/VU1l ana VA 4Y//ul,
i@arned counseil Shrl Masurkar tOooK us over the juagment maae 1in

Kurup's case at soOme lengtnh ana statea that tThe promotion was

made agalinst <the promotional dguota. He drew attention to the
c¢ircuiar Or tne IGSPOHGSHES.QaCQG 49.10. 2000 (Annexure-A-l). He -
stated that (18T was pupiisned on &.3.1Y999. 1T was revised

seniority 118t Or Preventive uUrricers ot Mumbali Customs as on
1.1.1991, it waé argueda that 1in ¥ara (d} Or tne covering ietter
0 circutar qated u.J.1%4YY was 1mportant <tThat 1in tThe case Or
promotee Freventive UITiCcers, as per juagment O Mumbal Bencn 1in
The case Or Kurup and otnhers, Tnhe Seniority has been accordea To
rreventive UILricers promoted on ad-noc pasis promoted Wlth errect
IYOom 1Y83-YU as per thelr ~qaate, aa-noc promotion etcC.etC. He
arew our atrention to the aates 1n VA 483/Ul 1n the case 01

saiwakar ana vnurl. snri1  Masurkgar argued that 1ror aii thnis

L 1Z
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approvea 118t wnere iirl sawalkar‘'s sehiority droppeda very
supgtantiatiy. He sunm;ttea a representation. snri  Masurgar
attackea tTthils action ana stateda tThat 1t Wwas arpitrary ana
malariqe and witnout any basis. The airect recruits appointsed
atter tThe applicant are to be above nim 1n very ifarge numbers.
snri ﬁasurKar argued ana starea that.  tnhe applicant naa even
representea (rage 4b/). Ih the covering circular aatrtea 4u.1.4Uul
1.8, impugnea 1is8t, tne expilanations given waere daiscussed DY
snri Masurkar wno statea that ali contentions ana stana tagen
wnilie 1ssuing tnis 118t are 1llegal and tTnat the 1YYy 118T 18
incorrect. ih exercise Or the dlrection made by impugned 118¢
promotion can only pe aone pasea on 1YYy seniority i18t. Snril

Masurkar cited tThe aeclsions 1n the Case Or suraj yrakasn Gupta

ana others vg, state Or Jammu & Kashmir and orthers, 4ZUuu (1) SC

{8LJ) 44/ anda Bushma mMutreja vs. Union or indaia ana others, Zulu

sUL Case NO.414. IT was argued nere that 1in the 1YYy 118T, the
juagment Otf <THh1s JIripunal was gquoted ana that 1s now belng

unsettlied and execurtlve action or commlssioner or Customs wnich

was l1itegal. sucn action <couia pe tTaken oniy py a juaiciail
rorum.
1v. In UA 4Y/ Or 1YY1 an MP had peen 1rijea py sAri v.c.sinna

wnichn was argued on hn1s bpehair py learned counsel snri
3.K.Masanda. He arguea tnat the interim rellier Only envisagea
that the L1ST 0O year 4uul snouid not be operated. in otner
wordas, tne eartier llst coula pe operateda anda prc couida pbe neid.
He TOOK the stand that the applicant would not pe prejudaiced and
mace the Ppolnt tThat the reply TO the MP riiea Dy the appiicant
was TOotally irreievant, 5Shri mMasana maae the point <that his’
cilent haa a limited prayer. in tnat tne 1nter1m reiier shoutd
pe modltied ana orders TO pe 1ssuea for conaucting LPC  I0T

R A



rage NO, 13 Cconta..U.A.NO. ZYY/ZUUlL

ApPpPralsers. Tne iearned counsel shri1 Masurkar, repiying to the
. argument maae 1in tne apove My opjecteda to Hnri ¥inna coming 1in
the VA 1n this manner. ‘rTnrougn this MP 1t was open Ior nim to
rite anothner VA Or TO prejudaice thne daepartment 1or  impiementing
tne 118t 01 1YYY, SArl1 Masand stated tnat ne was appiicant's
junior and referrea to page 1ul O tne raper BOOK where certain
» opservations were made py the Tripunal in Kurup's case., A pieéea
‘k was madae by sSnril MasurKkar ror the rejection or MY 4Ys4/ul,

11, The learned counsel Snri suresn Kumar aiLso arguea MP  duu
Or ZUUL on penaif Or tThe 1NtEIVenors 1n UA 4YY/ul, the tnree
persons peing &/5nr1  rPatra B1sSrl ana bphition., He argueda on
simiiar 1ines madase DYy Snri Masand as dJdescriped and simitar

ODJOCT1ONnsS were taken Dy SNri Masurkar on tils MY aiso.
1d. We now come Tto the arguments made py learned counsei snri
M.5.Kamamurtny wno representeq tne applicants in VA 3306 0  4uul
ana VA 4/4 01 4UUl., ‘Thne learned counsel took us over the oraer
J‘fﬁ‘ gatea 4¥.1.4UU1 ana gquestionea tTthe pPropriety S8eniority 118ts
‘ Delng amendasd, and that TOoe atter a judgment nas peen rendereda on
reijevant points. 1T was aiso guestionsed as to what the 1dea was
1T rurtner amenaments were to come. He alleged tnat this Kinda or
intention ror continued amenameénts on pehair o0r The sovernment
amounteda to Tinkering and rotiowing the judgment in the matter or
Kurup {(supraj). The pr1n01p1e'or Kurup's Caseé was applicapie 1in
regarda To qate O promotion Or the appiicant 1in tThege TWO UAS

aiso.

13, SArl- Kamamurthy then tOCOK u8 over the judagments Or the racts
01 tne Case 1n ITWo VUAS, and statea tnat the éppilcants were ruiiy
elidiple as per tne recrultment ruiles and nave peen .promotea on
aa-noc pasis, and then later promotsd on reguiar pasis. ‘There

Wwas no grounda to violate the principles 1aid daown 1n  Kurup's

,_———”——‘——— ‘ .
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case. He allegeda that the entire argument was TO Clrcumvent the

juagment Of Kurup's case. ertain aqaetails were rererrea to,

guestlioning tnhe actions taken. Kota quota, ne arguéa cannot ne

useda 1n 4uVl Ior recasting sSeniority w.e.r. ‘1513 {rage uov). He

rererred TO UM OI 1Y8b and stateda that 1T Could not pe appliedg
retrospectively. The preambile 1in the new ‘prov131ona1 118T and
tne preampie 1n THe rinal 11ST Were then sougnt to pe compared by
iearned counsel in some what iangthny argument and the standa taken

1n The 1latter WwWere not availapie 1n The rormer.the Learnea
counsel aiso madge the point tnat there was nothning to show tnat‘
promotions were made agalnsSt COST recovery posts, and the oniy
expression used was "adalnst existing vacancles", He pleadeq 1ror

tnis point hbeing checked up 1in apsence oOr any atriaavit regaraing
discontinuing etc}rne learned counset Cited the 101i0Wlng case

idaw 1n sSupport Ot nis contentions-

(a) paiesnwar bDass & otners vs. State Oor U.P. and others, ALK

1981 BC 41, '

(o) suraj rragasn gupta & otnhers vs. State or J & K & others,
BUUY (1) B0 SLd 447,

{C) b.s5.Bajwa vs. Union oOr india & Ootners,1Yvs (Zb)‘ﬁﬁlﬁhd 105,

1t was argued that the ratio iald Aaown was that the responaents
were estopped 1n law Irom going against tThelr own records and
unsettiing matters'or seniority. ‘

14, VA D4/ 0O 44UVl was ailso argued py ltearnsd counsel snri
V.5.Masurgar. He TOOK Us OVer tne racts Or tnhne case sStating that
the oraer or 1/.0.1YY1 was common tTO all cases ana wnhat hnaaq
nappened that Tne new Chier Commissioner nad challengea the 118t
without any justiriable reason. 1T was IOor tThe respondents to
SNOW NnOWw tThe 118ST OI 1YYY wWas l1iiegal Or rraduient or was drawn
Up DY nOot roilowing the Correct procequre. Lt was argued that
upto 1.1.1Y¥1i, tThe 1Y¥Y 118t 18 sSacrosanct., 7The oraer ot CAT 1inh
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Kurup's case was not chalienged and nence trinalised the 1ssues
tnat were settied. NOW 1n the Zuul 11S8ts nameif arart and rinai
L18TS aated 40.1U.400U0 anda 45,10,4U00/71.,1. 2001 respectiveiy the
aate as on "1.1,ZU0U1" 18 aiso peing changea as between rinal 118t
ana provisionaili L1st. Ine learned counsel stated that the pasic
argument in tnhils cCase Wllii also pbe the same a8 made DY him 1n

eariier UAS 4Y//Ul and 4YY/Ul. He sStateda adalrional €ase laws as

fo1i0WsS -~

{1} All india Customs Appraising uUtricers® AsSsoclation &
uthners v/s. union ot inala & utners aecideda on
Ul.14.2U00U DY the Mumpbal sencn ot tnis ‘tripunail.

(11) Rudra Kumar sSain & utners Vv/S. union Or inaia & uvthers

Keported at ZUuuu (8) SCC 49,

{111) 1. K, Suknlja & vtners v/s. Union Ot inaia & uthers
Kaportad at 14Y/s (ob) SCC 4Ub,

{1V} P. MoOnan Keaday v/s. K.A.A. Charles & uthers aecidaed by
the supreme COUrt reported at ZUUL (4) SCU 443,

(V) V. P, Snrivastava & uthers v/s, State Oor M.¥. & others
reportea at 1Yvyeo (/) sCC /99,

19, The case 1n UA 4/4 Or ZUUL was argued 1or respondaent no.»»
Py iearnea counsel sSnri AsSnoK bnamija. He stated that responaents
no.Y was not a party 1n Kurup's case and hence the case 15 not
applicaple 1n entiretyon 1acts expialnea on ratio as per iacrs
a18ciosed. 1T was argued that 1h KUurup's case three bLPCS were
considaered namely 1983, 1Y54 and 1485 whereas the present
applicant was consiaerea 1n the present LPC dI 148/, He ToOK
éupport ITom The Case law reported at AilK 1488 HC 0Y TO make tne
point that statutory fULGS prevaili over the executive
instructions. He went on tTO say that tne oraers ot appointment
were aa-noc and provisional ana not regular anda thnis was not a
regular promotion and hence 1or the present applicants, racts

nave tTo pe gone 1into arresnh and total reiiabiiity or Kurup's case
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canpnot be maas. ‘The promotion oOr appiicants was ¢leariy in
contravention Or the recruitment ruies and were 1n excess.
vacancies were manipuiated TO Iavour tThe promotees anda that
s§eniority couid be consiaered oniy against reguiar posts,

1o, Arguing on tTne Aaspect Or vVviva-voce taken by the
government, tThne learned counsei sSnri vhamija stateda that as the
COST Kecovery rostT was a temporary piank, adanoc promotions were
Ioliowea only 1fOr one year and that the vepartment ot POSts and
Teiegrapns circular at page 13U Or UA £YY/Ul1 made This point
ciear that COSt Kecovery POSt haa been countea tor caicutating
€1191h111TY OY Promotion and aanoc promotions were Wrong. The
learnea counsel repeatedly made the polnt tnat racts or rurup-'s
Case would not apply 1in present case and oOniy <the ratio wouid
appLy. nere was no harm 1in rectitying the 1isSt when aesarving
representations were made. 1Tne roilowlng case iaw was cilteda Dy
learned counsel snri pnamija.,

(1) Lr. Anuraana Boanl & vtners v/sS, Municipal corporation or

beini & UtThers reported at ALK 1YY8 SU ZUYd,

{11) Ine pirect Kecruits Ciass-l1 kngineering - uUrricers:
ASS0C1atioh & UThers reported at ALK 1YYU SC 16U/,

{111) Kespnav cChnanara Josni V/8, union oOr indqia reported at
ALK 1441 S0 Zua,

(1iv) C. K. Anthony v/s8. H. Murateeanaran reportea at

ALK 1498 (b} BCC b3u,
7. in VA J$46/0U1, Shrl Anii Kumar intervenea oOn benalr or
responaent no.o, ne made TWO generai polnts the rirst regaraing
séniority 11isT Or ZUUl ana thne seconda to state that the prayer in
Kurup’'s case was one Or aa-noc appointment shouid not pe taken as
regular appointment. kxpounding on the above he stated That

KUurup s case dld not assess racts COorrectiy ana the iaw iald aown

boa .
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by tThe Hon'ple APEX COUrt was not taken 1nto Cconsiaeration nence
it Ccoula pe regarded as a judagment per incuriam. The Oonus 18 On
intervenor to prove n18 point. rurther he statea that the bvre
notes regarding vacancies was not the gospei tTruth ana tThe
vacancy register snhould pe consigered. wWrong racts were plLaced
perore tne Vre and correction can pe maqé. He aiso maae tThe
point tThat none o©Of the appiicants 1n TNhis VA were party 1in
Karup-'s CaSG ana the 118t drawn up now 1in Zuul was 1mpartial.
Kurup-'s c¢ase Ssnoula recorasd as 1in personam as it was not a
genaral case 10r all alige. The ilearnsd counsei stated that wWrit
petition nas heen riied in tTthe High Ccourt ana 1TS admission

spowed thnat there 18 a prima racle case against Kurup's juagment.

. H& Ssought TO dependa Oon the ratio Or the aecision 1n the case o1

pingar Anna pPatili & Anr. Vv/8. state oOr Maharasntra & Urs.
reported at J1 1YYy (/) SBC J1i3. the learnea counsel snri Anli
Kumar then cited the facts apout respondent no.», SArl1 A, K.
rpundalyr, stating that an appeal was made and that caicuiations are
TOTally wrong, ‘‘né <Chief Commlssioner nad rouna raise counter
into 1t anda change 1t 1nto present ordaer. Hence tTnere was
norning wrong in tnis.

16. . snr1 G.s.walla nad aisc sougnt at the time O©I Sstart o1
argument To 1intervene Iror airect recrults 1in salkar and LViIXit'Ss
case nameiy O.A.NOS. 4YY/Ul & 4/4/U1l respectively. He was
alioweqd the Liperty OrI arguments on the exXplicClt unasrstanaing
That ne wouid not riie any papers Oor any written pleadings as ne
naa adamittedly Ccome 'at tne last stage. He argueda that at 1irst
Thnere were Two sets Or applticants namely the 11rsSt sSeU Dpeling
satkar and pnuri etc. in AKurup's case anda the seconda set
represented the new appilcants visg-a-vis Kurup's case. it was
argued that quotas were Irixed ana that Seniority Ccouid be granted

00.16
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oniy 1r the promotions were w1tn1n-tne quota. in pixit's case 1t
was argueda Dby learnea counsei tThnat peopie nad peen promoted
‘put31ae the quota on COST HKHecovery (ex-cadre post). This
gquestion was not posted perore the earlier gencn and tnere 18 no
rinaing on this point. He sougnt the sSupport Or the ratio 1n
A.N.sengai's case TO make tThe point that outside the caare
appointment cannot he countea 10r Seniority. A,.N.sehgail V3.
sneoram {(1YYs SCC (L&) 0©/d). ‘The iearned counsei also gougnt
Support Irom the case Oi syeda Kizvi. ‘The iearned counsei rurctnher
argueda that the appllcants were Ifully eLigipie as per recruitment
rules even tnougn promotea  ad-noc  sSince tThey were reguiarliy
promotea and tnat the oraer in Kurup's case nad alreaqdy aeciaed
The principies on all 13suesS and racts. nme liearneda counsel
cnargeda the respondaents with trying to circumvent the juagment 1in
Krurup's case. He argued tnat the rota quota principle could not
pe used 1n the year Zuul IOr recasting sSeniority w.e.r, 1474,
uearneq counsel SsSougnt tTO depena on the Ccase Oor suraj rrakash
Gupta (supra) and the juagment 1n the matter oI pateshwar Las Vvs.
State Or UTTAr Pradesn (ALR 148l SC 41).

1y, AYgulng the case I10r the respondaents tTneir iearned
counssl SNri1 Kege rirst went 1into the aetalis Or the creation Ot
pOSTS Oon tThe COSt recovery concept. He TOOK us over page i¥4 oOr
UA NOS.4/4, and mage tnhe point tnat COSTt recovery posSt are. not
part or strength Or cadre. It was asserteda by learnea counsel
10T responaents that COST recovery post are not part Or strendtn
0t the cadare. he eariler seniority 118t 1ncluaing the 1Y4vy
88n10rity 11ST was drawn up arter taking into consiasration the
COST recovery post,. He reterred TO The Snankar rrasaa case
geciaedq py Hon'bie supreme Court 1ror Supporet. ‘The iearned
counsel ailso rererred tTO tThe Iresn arriaavit 1rilea DpY the

00013



rage NO. 1Y , -conta. .U.A.NO, 4YY/40U1

respondents arter oOpportunity was arrordeda ror tne same regaraing
Tne COST recovery post ana toOK us over that arriaavit to assert
the above argument.

FAY SNT1 Kege stateqa tnhat tne 1sSsue 1n Kurup's case was a
jimiTea one hnamely wnether aa-hoC sService was 1o pe counted or
not. ‘The Trripunal aecided this polnt 1in tne arrirmative ana the
aepartment nave 1oliowed tTns juagment. ‘The aates were counted
putr learned counsei argued tnat CosST recovery post Wwill rigntiy
nave TO bhe excliuded [Or aetermining the quota p081tion. Un this
pasls ne awelt at length seeking To justlity the action or tne
responaents 1n tne 1lmpugnea oraer. ITU was aiso aiiegeda thnat the
gtand Ot The responaents regaraing cCost recovery POSt was not
properiy countered py the appiicants. pearneqa counsei TOOK us
over TO rara 14 Of the Kurup's judgment to makKe nis points.

41, iT can be seen that sinCce there 18 a talr numper Or
qirrerent Counseis representing the appiicants 1n aqirrerent
cases, private responaents anda 1intervenors, apart rrom 1Ine
respondaents. petrallea pleadings nave been made, POTHR 1n wWriting
ana especilally 1in orai arguments. ln' ract the arguments tasted
over a numper OI Qays. 1These pleadqings have peen recorasa in
aetalil by us, apbove, and have peen caretully consiaeredq, aven
thougn eacn one Or them may not be separately aigcusseda anead.
All tThe 1mportant papers have peen gone tnrough ana tne case iaw
cited 1n Support OIl thelr arguments py dirrerent counsei npave
peen aiso Seen even though each one may not bhe tTagen Uup I10r
mention.

P 1ne applicants in these cases WwWno are promoteas are
aggrievea hecause Or the change 1in tne seniority 118t whicCh nas
Deeﬁ modilriea to their aisaavantage, ana as they allege, very
supstantial disaavantage, by the 1mpugnea oraers, 831ince the

OQQZU
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position Or sSeverali appiicants vis-a-vlis tThe eariler 3eniority
118t Or ©.3.1YYY Wwhich was earlier neia vaiid,

43 . some orx tne points that 1mportantiy come 1nto
consi1geration are a sequence to tne 1ssu8s Cconsiaersa and aeciaed
in a patch oOr U,AS.  1h what 1§ bhelnyg rererreq to as Kurup's case
aecided on 1v.14.1YY8. Tnils qecision came tnrougn a juagment (O1
over Zb pages) wnere this Tripunal had gone 1nto ail aspects OI
the propiems raisea ana -haad come TO the conciusion that the
appiicants tnereln were entitiea to Succeed and ailiowea The UAS
in terms Ot rara ZU Or the judagment tnerein. This juagment nas
peen rererred to Time and again by iearned counsei on aii 8laes
in tTneir argumentsg tTaking OI course dirrerent Standas while
present V.AS were nbeing heard.

44, The I1rst tThing that 18 sSeen 18 tnat arter Kurup's case
was aeciasa in 14986 ana a s8eniority 118T publisneq
therearter,some e1gnt Oor nine montns eiapsed therearter, wnen a
revisea darart Sﬁnlorlty 118T came TO De 1Ssued aated 4d.1U.4Uuy,
‘neé 118T Ccontains the names Or 1441 persons who COuLd posSglpnly De
arrected., IT 18 als80 to pbe noteda tnat a time Or apout 3> Qaays
were proviaed to riie opjections. Glven the T1act that
circuilation would nave taken some days and the very iLarge number
0o persons 1invoiveda, tThls Time certainly appears to pbe snort
especlally considering that certain major changes Inave taKen
piace 1in seniority line-ups8. HBe tnat as 1T may, tnis 18 oniy one
oI tne aspects apout this 11St,

2. Tne fesponuents state that minor errors had crept 1n 1in
THe 11ST Or ¥.J.1YYY ana Tthat representations naq peen recelved
in tne dqepartment. (T 18 ais80 stated ThAat Tthne 118T Or 4¥.1, 40Ul
WH}CH was later 1ssued -as the 1rinal 118t VisS-a-vis tn1s
provisional 118t O £49.10.4U0UU0 18 Del1ng further amended as

representations are heing received, Tnis was repeatea auring

.'.Zl
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arquments. tni8 1S a polnt that nits the eye 1immeaiately as 1t
18 contrary to all ruies ana iaw reiating TO TIinalisation o1
seniority 11sts. unce a provisionai 118t 15 18Ssued, and 1T 18
tinalised arter considaering all opjections 1t attains a 1I1inality
wnich can pe cnangea Oﬁly arter rturther legal procegs, wnhereny a
Tresn provisional 118t nas to pe 1ssued, Iresh objections invited
ana aecisions taxen, atter consiaering these oplections. rroper
tTime neeas TO Dbe given Ior onpjections. Tnis Kind of stand that
opjections received arter the puplisning O0r the 1I1ihal 118t Ccan
ailso pe cnangea 18 tTotTalliy against law and we dao not have tne
s511gntest nesitation 1n caiilng this an 1llegai action. 1Tt 18
inaeea sSurprising that <tThis nhas peen daone, and one wouia pe
Tempted tO agree with one Or the learned counsels who caiieda this
as an attempt TO Tinker with the {1iSt.

40, Ler us rurtner $see the reasons tnat nave peen aavancseda
10r this action O chanding the 118t Or &.J4.1Y¥Y., IT 15 sStated
that representations have heen receivea ror ong,ana ror anotner
mlstakes have peen trouna TO nhave crept in, 1in tinaiising the 11ist
Oor 8.4.1YYY, S1nce large volume Or WOTrK was 1lnvoived. 1n ract at
one stage, the argument taken isg that thls <cnange was necessary
1I The OQruers 1n Kurup's case were TO pe ioilowed 1n létter ana
in Splrit. Ekven dgranting that such a thing 1S {11Kely, tne wnhoie
Thing nas to pHe changed DY I0iiowlng proper rules aliowling
surricient time TO all concerned especlally sinCe major cnanges
are involved and more importantiy arriving at a 118t wnicn nas
Tull rinatity. ‘The rinat 118T certainly cannot pe chandged mereLy
on the basis 01 contlnued opjections on the pasis or
apppriications coming 1in with rererence to the provisionat 1ist.
Z1, yne or thne Standas taken on penalit Or the learned counsel
iepresentlng the 1nterest O the J4l1rect recrults was that Kurup's
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case naa mersiy daeclaed the 18Sue That aa-noc sService was to bhe
counted asg reguiar service ana that this was ali,. ‘Inereiore, 1t
was contended, thnat peyonda tnis, there was ho OTtner aeclsion. we
are not convinceda aiter going thnrougn Kurup°'s case that SUCﬁ a
Narrow view Can e taken when a bvivisgion pencn otr tThis ‘Iripunait
went tnrougn ail racts and law relarted to the Supject ana came to
a4 Cconciusion wnere all Ttnese aspects were perore 1it.

P4~ Tne matter regaraing cosSt Trecovery posSts hnas peen
is8ueq at great iendtin.we nave gone tnrougn the cilrcular aated
48.1.40U1 and also TNe Kurup's case, Wé nave also seen such
papers as are avaliable regardaing the eariier period ana
arrigavits riied and 1t 18 dirricult to pe convincea that a ciear
account oI Senliority can phe arrivea at by sSaylng that the rresn
82eniority 11stT 1S reiatable tOo the cause and errect 0r tThe COs8St
recovery post aspect. 1n any case the 1s8sues alreaqy daeciaed by
tne ‘I'ripunatl in KuUrup's C€ase cannot pe reagitatea ners.

&Y, An  argument was made TO Tthe erisct Dy One O0I the learned
counsei Tnat 11 TNEere were any errors apparent 1n Kurup's case
tney couia pe corrected. BY no Stretcn oOr 1lmagination c¢an tne
chnanges 1n senlority prougnt apout py the TtwWo 1mpugnea 1ists ﬁe
callea.as 8rror apparent. Vvidae rluctuations and changes are
prougnt apbout ana such changes cannot go unaer the garp as an
actlon mereliy ta correct errors apparsnt.

30, in view Or the aiscussions above, we gee justirication 1in
41iowing atl the U.AS. All I1vVe U,AS. bearing NOS. ZY//4uul,
LYM/LUUL, 4174/4UUL, D417/4UU1 and 330/4UU1 are nerepy atiowed 1in
tfnnat tThe TIresSponaents are nerepy dairecteda not to operate tThe
impugneda senlorltylllst issusa v1ae'01rcu1ars datea Z&%.Ul, 40Vl or
Senlority 11s8T 1ssued vide order daated 49.UL, 200U, in case

b
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responaents are oOr The View that the sSeniority i18TS rinaliised
prior to these aateg neeq to pe changed. 1This snouid pe aone 1in

consonance py roLlOwing propsar procedure and taw. NO oraer as to

COSTS8.
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