CENTKAL AUMINISTRATIVE TKIBUNAL

MUMBAL BENCH

patea tms tne 2!°" aay ot Fiﬂﬂ«v%} . 4UUg
Lo

coram: Hon'ple Mr.Justice Birendra UD1KsSnit - V1€e (halrman

HOn'Die Mr.B.N.Banaaur

(1) U.A. 449 O

ASNOK Arjun saikar,
rreventive vIricer,
NLlPYT, Sanar A1rport, Mumbail
{8y AQvocate Shrl v..Masurkar with
YNrl1 K.K,Y8lwe) '

/

1. union Or: inala
tnrouyn the secretary,
M1N1STry or rinance\
vepartient or kevenue,
government or lnaia, -
NOTrth BYOCK, New belhl,

cgmg1551'ner oI Ccustoms (ueneral),
MUMBAal NeW Customs House,

BAL14rd LJTATE, MUmDal - 4UU UV,
DY.COmmM1SS10ner oI Customs (¥ & V),
New customs House,
5allarhisstate,numoa1.

Snri KQEU,

JOINT COMM1SS1ONer Or CUSTOMS
. (Personn®l & ESTT.bepartment),

New uustop House, Ballara kstate,

Mumpa U U3S,

(BY AQvecate snri M.l.sethna with
v

i
1 v\tjnege)

{(2) AP OF 4UY

Krisnnakumar sitaram bvnuri,

vreventive vrricer,

Jawanarial Nenru roret,

yava sneva.

K/O B/43 4UY vrinaavan bnam,
V.B.Pnaake Marg,Muiuna (k),

Mumpal .

{BY AaQvocate sSnri v.s.Masurgar witn
SNl K.K.Y8LWe)

versus

L. union Or india
Tnrougn secretary,
Ministry or rinance,
bepartment 0Or Kevenue,
govarnment oOr india,NOorth BIOCK,
New belnl - 11U uul,

- Member (A)

- Appliicant
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commlgsioner or customs {general ),
mMumbal New customs House,
Batlara EStatS Mumpail.

vy. comm1ssioner or customs (¥ & v),
New cCustoms House,

Baliarda ﬁState,

Mumpazt.

Snri Kaju,
JOI1Nt LOmm1Ssioner or Customs,
(rersonnei\ & Estt. vepartment),
New Custom Youse,

.Ballara kstage,Mumpal.
" (BY AQVOCaTe\snri M.l.setnna witn

SArl V.U.Kegy)

pafna ASNOK Koregaonkar,

Erdv ntlve vrtricer,

BOmMDAY’ Customs,

Floating pr¥yU, New Customs House,
mMmumbai.

K/0 19%-A, Guruprasad, Swastik rark,
¢chnempur, Mumpail.

MS.Bnarati vallabnpnal Kapadia,
rreventive vrtricer,

pompay customs,

NeW CusSTtoms House,Mumpal.

K/O ¥Flat NoO.J3d,Grouna rioor,
rarijat,usl Housing sSoclety,
visnnupnag, Ananeri (west),Mumpal.

SNrl Kam Krisnna shridhar Pnansekar,
rreventive vitricer,

pompay customs,

S1l1ll,New Customs House, luth Floor,
Baliara Pier,mumbail, :

- Kespondaents

o\snd/’.
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2. snri1 suphasn vasant ratadae,
rreventive vUiricer,
pompay customs, °‘¥°' v1vision,
{Hay sunaer),kR/0 b-4//3U4,Y¥091 Nagar,
KKSas Koad, porivall (west),Mumbal.

5. $.Tnpavamani,
rreventive urricer,
pompay Lcustoms,
DOCK intellige
Mole station,

unit, K & 1,

sXtension, indira Rocks, Mmumpai ~ 1.
/. ¢.T.lbranim Kutty,
rreventie / -

pompay C Aamn’, ),
NOW CusTo House ,Mumpbal

o0 suryaxkant jaram AdQqate,
- Preventive

{Alrporty C.3.linternationail
sanar, mMmumbal.

customs,
New Customs House, Ballard kstate,
Mumpal.

11, ABNOK Balall barapn,
rreventive vrricer,
pompbay Customs, Hal)l Bundaer,
r/o ¢s/4/, vasant villia,
AmMrut Nagar,unatgopar (west),
Mumbpat.

14, Snri1 rurosnottam b.KuigRarni,
Yreventive VUIricer,
pompay customs, K & 1 (Admn.),
1ith F100Y Annexe, New Customs House,
Mumpazl.
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13, M.A.vidayasagaran,
rreventive vrricer,
gompay customs, Lontalner Yard, .
waaaita.
(BY Aavocate ¥nri M.S. Kamamurtny with
Snr1l sal Kumar)

o / versus o<

1, union or lnala/
througn tne segretary,
M1n1stry Or rKinance,
GOVT.OL lnala/»epartment oI Kevenue,
New DeLhli /

o ) :

4. Tne £nier\ Lomm1331oner
New Custom HOuse, Ba
Mumpal .

of customs,
ara mstate,

commissioner or customs (uweneratj),
Mumpbal Ccommissioneratse,

custom House, Ballara kstate,
al.

1tyional commissioner Or customs (¥ & V),
‘Wstoms House,Baliara Estate,Mumbal.

5.  \\ Snri Anil Kumar Punair,

PTeventive UIricer,New Customs House,
allara rier,Mumpai.
(BY snri ¥,D.Vadhavkaer for Shrl Me I Sethna

(4) U.A.4/4 OI ZUUL

1. V.K.D1X1T,
rreventive vrricer,
Alr inteliigence unit,
sanar Al1rport,Mumbal.

4. 5.M.rawar,
yreventive vriicer,
Kummagilng & lnteiiligence,
rrosecution <¢eil, 1ith ¥KF100r,
New customs House, Mumbal.

3. v.pv.AnD1Te,
' rreventive vriicer,
Kummaging & lnteiligence,
K.5.K., New customs House,
pallara rier, Mumbal.

ey
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4, K.¥.Nalr,
rreventive vriicer, .
“A' plvision 11, Mole ¥tation, . -
B.Y.X. Bulidlng Balliara rler EXtension,

Mmumpal. /ﬂ

. ¥F.v.Fernanaes,
rreventive vrricer °‘A‘pivision,
MOlie station, H.P.X. Buliding,
Mumbat. '

b, v.J.MOND1lTS8,
rreventive vrriger,

A1TpOr rminal sBuitalng, |
C. §/4ntern tional Alrp ,
Sanar. .
o’
/. SmT. K. L. ,‘

Preventive UIL cer,

AlTpPOrt ‘rerminay builiding, '
C.¥. lnternational Alrport,sanar,
Mmumpal.

5. —cTPiumar,

Preventive urricer,
Alribar 0 Lomplex,
rreventiye Aaministration, sanar,
Mumpal .
yreJentlve vrricer,
bana} A1rport,Mumpal.

.Sdrwanxar,

rreyentive vrricer,

Muliura contaliner r¥reignt Statlon,
Mulungt (kast),Mumpal.

1y,

/
11, K.L.Kdrungutkar,
J rreventive vrricer,
Marvel rragrance sond, vasnil,

VAR H.T.Batani, :
rreventive vUrricer,
Kummaging & lntelilgence,
Keward section, 14tn ¥100r,
New CustomsS House,Mumbal.

13. N.H.K8nhi1rsagar,
rreventive viricer,
B.D.5. Urrice, indira DOCKS,
Mmumpal. -

14, B.D.BawKar,

’ rreventive VIricer,
Alr inteiligence unit,sanar Al1rpore,
Mumpal.
{BY Aavocate snri M.S.Kamamurthy with

SAril sS4l Kumar) - Applicants

, ' VEKSUY
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1. union or inaia
tnrougn the secretary,
M1n1STry oI r1nance,
GOVT.OI indla/Department or Kevenuse,
New velnl. | f\

4. rne ¢hier cémmlqsro#er oz
customs, - New Customg House,
Ballara ﬁSt?te, Muibal.

Commissioner or \Customs (uenerad)
Mumpal Commissionerate,

New Cugtoms! House\_ Bailara Estate,
MUumbai . ;

Aqaitional Lommlissioner Or Customs (P & V)
N customg House ,Baliara sstate, ’
al . )

sfiri kamesn vaszge,

preventive vrricer, .

central lhvestigation unit,
‘ustoms House, Luth ¥ioor,
Ballaya ELstate, Mmumbal.

(BY Agvocate snri M.l.58Tthna with
shri v.s.kege) - Kesponaents

|
} (9] UA D4/ OI Zuul
n.s.yéawal, '

B-4 ) Bnagirath, Panadl SCnool Koaa,
“Oregaon {kast),Mumpal.

4. Hemant Atmaram sShinae,
R/O 4/Z1,vincent court Blag.,
Ur.B.A.Ko0aq,vaqar (kast),
Mumpal.

J. smt.A.v.dJagtap,
K/0 A-/, vanman Co-operative
Housing soclety,veera besal Koad,
Ananeril (west),Mumbal.

4, P.K.Puranaare, -
C.G.H.5.0010nY,868CTOr Vi1,
Bldg, NC.4Y/1483, Antop H1lils,
mampal., '

J. sSmt.,susnma s.¥awant,
K/0 at H-1¥ wverard Nagar,
Kastern ELXpress High way,sion
Mumpai.

o, SMT, eepalil b.KonavilkKar,
K/O 443/1154, Motilial Nagar -1
Koad NO.D, Goregaon (west), Mumpal.
. Al
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Il. D.M.Kaaam,
K/0 1053/141Y, Motilal Nagar nNo.1i,
4th Koaa, uvoregaon {west),

Mumbail, /W

. ‘ SNri Gopinathp waman rare,
K/0 34/185 oLd M.H.B, cotony,
boral Koada, Borivaia {west), pal,

v, B.K.Hanae,
K/0 Guimonar, vy i M@hajany Koad,
Sewree, Mumbai,

ERVR Arun B.,Jage,

Mumbal,

Y.s.5avaqa,
K/0 3, sai snyam, Kopar Kkoaaq,
DORD1ViILYL (wesT).

14, ST . W.K.Magaram,
-/VU4, Hignliana rark,
Kar wadai, Kanaivail {west),

13, K/9 41,\Kantharia Buiidaing,
b/, Gorngle Koad (5), vaaar,
Mympai, |\

.§.nnanijoan,
WG.s.Quarters 1/B/ 3734,
GRAatKopar (west), Mumbal.

l4b

10, V.K.Mulam,
/398, M.H.8.Colony, Nagotnane,
BOriviii (kast), Mumpai. :

16, D.5.ratkar,
K/0 B-b, Kapait Co-operative
Hous1ng society Lta,,
4na rioor, Moael Town,
Jayprakasn Koad, seven Bungalow,
Ananeri (west), Mumbpal

1. SMT. Kasnm K.bnawaase,
K/0 Corner Champers,
Room NO.¢ZY, secona rioor,
Koom NO.D, Mahim, Mumbai.

14, Maanugar Y.pive,
K/0 * Ka)] sarita:
B-4Ub, Upposite Bnakti compliex,
LinK Koaaq, (EXtensaion), Kandaerpaaa,
banisar (west), mumbai.
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1y, D.s.vingangar,
K/0 M.M.Yadav,Chawi No. 4,
KOOm NoO. i/, Kajupaaa, Borivaii,
Kastc, mumnaﬁ7

AR VlJaY N.sndnaaxaor,
K/0 3Ul, K4mMKrisnna Apartments,
waalﬁ Mitnagar koaa,
No, {KAasT), MUMDAL?
(ALL th appllcants OrKing as
Preventuve Urricefs unaer
; Commissioher or/Customs (),
/ 'New Cusuom_House, Ballara kstate,.
/' Mumpai. |\,
 {BY Aavogate Snri G.K.Masana)

versus
on\or india

tarough tne secretary

Lo} the \svovernment or 1indaia,

Ministr 0 rinance,
vepartment or Kevenue,NoOrtn BlLOCK,

ssioner or customs (G),

New custom House, Baliara Katate,
Mumpazl.

(BY AQvoCate Snri M.i.sethha with
SNri1 v.G.Kege)} - Kesponaents

. :

t

BY HON'Die Mr.¥.N.Banaqur, Memper (A) -~

AS tThe 188ues 1nvoived 1n the anove rive set O UAS are
Slm11&r, tney were neara togetnher ana are being consiaerea ana
aeciaea py <thnis common oraer. For tne saxe'or convenience we
Wlil Take up the racts 1n VA ZYY/Ul..

4. The applicant 18 a freventive uUrricer 1in the customs
uepartment ana comes up to thls ‘Iribunail SeeKing the retLier tor a
airection to the responaents not to operate tne genioracy 'llst

aatedq - £5.1VU.4000 ana 4¥.1.40U1 1n 80 tar as 1t arrects tne

appLicant. He aiso 8€@eKs a dlrection tOo the responaents tnat tThe

eariler sSeniority 118t aqateda ¥.d4.1YYY pe operatea r10or ail

purposes 1inciuding promotion TO the nigner post. A reiiet 18
1 T .

(7 0.09
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contd. .U.A.NO. £YY/4UUL
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4180 sought TO The errect tnat the responaents pe airected not to
noia vPC on the basis Or aroresalid seniority List pHbut On tThe

Pasis Or the 118T 4ateqa ¥.J.1YYY,

3. Tne racts 0r the Case ar a4t the applicant is8 1in ract

claiming the s

ority 1in tn ‘cafilre Or Preventive ULricers Irom
tne aate Or nig 1inijlial appoyntment as rreventive UIrIiCcer as per
juagment Or TN1s ITripunal agreq /Lu.14.1Y9%8, Tne applicant states

1n kepruary, 14ud. He quallrieda aiti

,/ Processes oI \ promotion However, nis appolntment was wrongiy

aescripeda as ¢d-noC ratRer than regutar appolntment aitnougn 1t

ervice. Furtner aeveliopments Oor 1YYl are dqaescripeaq.

ne \daeveiopments ana cCcontroversy vis-a-vis 1YY/ ana 199y

I UAS namety J¥b/Y/ ana others (P.K.UG.KUurup & 4 othners
vs.uni OI_anla & OTners) aecidaseq on 14Z.1U.14YY8 are dqaescribedq.

It 18 tatea tThat on pasis OrI {aeci1sion 1in Kurup's case a

p
‘\) seniority 118t Oor ¥.J4.1YYY¥Y Wwas puplisnea wherein appiicant's
position was cCoOrreCtiy sSnown at seriai ho.Y4U. It 18 s8tatea
rurtner tnat responqents have peen acting upon TRl Seniority
118t upto serial no.i¥Y WwWNO Were promorea tTO tThe poOsSt Or
superintenasent or customs,
4. ne appiicant now comes in because OI 188ue O tresn
arart Sseniorilty 118T 188U6d On 40.1V.4UU0U where the appiicant's
seniority was supstantlaiiy lowered anda the rinat sSeniority 11st
l1ssued oOn L8.1.40U1, in tTne darart Seniority 118t, tThe
applicant’'s sSenliority was (owered 1rom KS.Y4U-1U4d/- WwWhereas 1n
The rinaili seniority 118t 18Sued on ¥.J.1YYY N18 SEn1ority was

lowerea to Y4U. 1T 18 WwWltn Thls grievance tTthe appiicant 18

-

Ovolu
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berore tne / trypunai

866K1ng tne . reilers asg aescripbea apove.

rurtner 092 118 9 groundas taken etc are incorporatea 1in tne

appiication. 1in yact the grievance ot the appiicant in tne otnher

Iour \VAs %8 the ana simllar reifleis are sought. .

H

[ ) :
Ine responaents kﬁ/ tn6 case nave 1r11ieda TWO written

statements 1n reply. ie rirst one Dpeing riiea on 1VU./.Zuul

\_

(Page LuJ\ j)ana second one riiea on il.Y,Z2uuli (rage J¥4). The

g | ) B

responaentsi nave daealt with the averments madqe 1n the VA parawvise

/

ana Jpave providaed detalls O0r racts and communicateda thelr 3tanda. K%

1T |18, statea 1nteralla that the Senlority Or the appiicant rixed ff’
) 4

ar aatea ¥.J.1YYY was not correct, proper ana jJjustiried.

an l1naavertent error wnicn nad peen rectirieda auring tne
I 1SsSue Or supsequent TWO 118TS as part ' or continuous

:1on ana correction. 1T 18 a probiem wnich nhas ciropped

up anter/aimost 1d years and wniie co-reitating aata or 1> Yyears,
minor \errors cannot pe ruleda out, it 18 asserted. lt 18 rurther
stateda that representations nada been receivea lﬁ Thne qepantmént
against tThe I1lnal Seniority 118t Qatea 4¥.1.4UUL wnicn 18 peiny
scrutiniseda and the 11ST 18 TO pe amenaed sSnortiy. LT 18 urctner
sratea tnat this 18 TO 18sue Just ana talr treatment  to ma@ ana
ail as per ruites. 1T 18 rurtner statea that 1n the seniority
118T datea Z5.10.Z0UU/1.11.40UV as many as 44d representations

,‘

were recelved WwniCh WwWere 1ooKed 1nto and actea upon. . AcCtion
taken 1n respect OI tnese representations 18 nignilgnted at tne
‘peginning Or The Seniority L11ST dated 4¥.1.ZUUl. Furtner tnat-
TN1S 118T aatea 4%.1.4Uul {DArring the amenaments) 1.e. in
progress, 18 TnNOW tne 1eglTtlmate JusTt ana compiete 11sT 1n the
matterand nence stands TO scrutiny.. ln the second statement ot

repiy rererrea tTO Tne aetails ana exampies ana chart which

N : 0011



rage NO. 11 , . .Lonta..U.A.NO. 4YY/ZYUlL

rurnisn Ttwo examplies anda JUsStiry the stana taken ana.someé rurcher

astalls are providased.

/., Bes1aes ali these papers rhere are numbper oOr Mrsg and
repiies peen riiea wpicn\nave QﬁSO peen seen,
g, The case WAS argued At lengtn py learnea counsei on poth

SNr1 K.R.Yeiwe arguea the case on

N’ VA8 4Y7/U1 ana 4YY/ui. VA J3b/U1  anda
i . Kamamurtny ror the appiicants.

snri1 G.K.Ma na§w1tn Snri ¥.K.sayant €éa the case 1I10r tne

- appiicants 1n QA AL1/0UL, The responaents were represented py

S/snr . 1.sethna with v.u.vaahavkar ana v.G.xege. SArl Asnhok

bnamija 180 arguea ,the case IOr responaent no.> in VA 4/4/01

-

Arguing ror the applicant 1n UA ZYY/VU1 ana VA~ 4Y//ul,
gbunsei SNrl1 Masurkar tooK us over the juagment madae 1n

\,KUI‘UP'S case at some lengtn ana statea <tThat the promortion was

made against the promotional quota. He drew attrention to the
circuiar or tne IGSPOHQGHCS.QaCBQ 49.10, 4000 (Annexure-A-1). He -
Statea that (18T wWas puplisnea on H.J.1Y9Y. 1T was revisea

58n10rity 11st Or rreventive QIIICGIS 0 Mumpal Customs as on
1.1.1991, 1T waé arguea that 1in rara (a) or tne covering ietcer
Or circular aatea ¥.J.1YYY was important tnat in the case 0ot
promotee rreventive uUrricers, as per juagment or Mumbal ¥encn 1in
tne Case Or Kurup and otners, the senldrlty nas peen accoraea to
rreventive Urricers promoted on ad-noc pasis promoted with ertrect
Irom 1Y¥84-%YU as. per .thelr aqate, ada-hoc prdmotlon etc.etC, He
drew our attention to the aates ;n VA 4bB3/U1 1n the case O0Or

sdalwakar ana vnuri, S5Nri Masurkar argued tThat ror aii this

-~
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conta, V. A.NO. - 4YF/4001,

approveda llSE/ wnere snri ‘sawalkar‘'s seniority droppea very
£
gupstantially. He submitteda a representaction. SNrl Masurgar
: / .

i
attackea tnis actlgn ana Sstatea that 1T Wwas arpbltrary ana
!

malariqge a?a W1TNOut lany pasis. ‘The dilrect recruits appointed

, —~
e appilcdnt ‘are to be apove nim 1n very liarge numpers.

arcer

Snri1 Masuf ar argued ana statea that the appiicant naa even

representeal\(rage ¥b/). in the covering circular qaated ZB.l.ZUUl

dud
1.3./“\1m PJ ea 118%T%,

{
sSnrl gasurk_r wno statea that alli contentions ana stana taken

® explanations given were daliscussea DY/I-

wnliez &ssulng tnis 118t are 1llegal ana that tne 1YyyYy 118t 18
ncorredt. in exercise Or the Alrection made DY lmpugned | 118T
romorion can oniy pe dqaone pasea on 1Yyyy seniority 11st. SNri

Masurgar \cited the aecisions 1in the case Or gg;gl__ggggggg__gnpgg

ZUVV (1) SC

{SLJ N{4Z/ /ana susnma Mutrela vVs. Union oOr inaia ana OTC 4U00

SUL Case/No.414. 1T was argued nere tnat in the 1Yyyy IL18L, the

juagment Ofr <TN1s ‘ITripunal was quotea ana that 18 nNOwW being

unsettieda and executive action Or Commissioner Or customs wnich

was 1llegal. sucn action couia De tTaken oniy py a juaiciai
rorum,
1. IN UA ZY/ Of 1YYl an MP nad peen riiea by SAri V.¢.sinna

winich was arguea on nis bpenair bHY learnead counsel sSnrl
3.K.Masanda. He argueda that the 1interim relier onLy envisaged
Tnat the 118ST Or year 4uul sphoulda not be operatea. in other
wOoras, the eariler 118t couia pe operated and bycC couida pe neia.
HEe TOOK the stana that the appllcant wouid not pe prejudalceda ana'
maae <the point that the repiy Tto the MP T1l€eda by The appilicant
was totaliy 1rreievant., Shrl masand maae thne point 'tnat nis
client nad a limitea prayer. in tnat the 1nter1m rellét snouta
pe modalried ana oraers TO be 1ss8ued I0Or conaucting DLPC LOY

13



contd. .U.A.NO. 4YY7/40U1"
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Appralsers. 'ne learned counsel Snri Masurkar, repiying to tne
argument madae 1in the apove MY opjected to Snri1  Yinna coming 1in
the VA 1n tTnis maﬁner. fprougn tnls MP 1t was open 1or nim to
Il11e another YA or tO prejudlce the daepartment 10r 1lmpiementing

the 118T O Yyy, sSnri M&B?nd stareq that ne was appiicant's

/
Junior and rerenred to page /luil Or the raper BOOK where certain

maae

opservations wer the Tribunal 1in Kurup's case., A piea-
: ! e

_was maae DY SNrl Masurkgf Ior\the rejection or MY 4Y4/Ul.

).,/
Qr

persong pPeing S/5nri1  ratra HB18ri ana phition. He arguea on

‘he learned Counsel Snri1 suresn Kumar atso argued M¥ DdUU

4UUl on Dpehalt Or The 1ntervenors in VA ZYy4Y/Uul, the tnree

10Nns were taken by SNri MasurkKkar on thls MP aiso.

simiia ines made DY Shr1 Masana as aescriped anda simitar
opject

\ 4 . ke ow ome tO the arguments made DY learnea counsei snri

N

.s.xaﬁamur ny who repressnted the appilicants 1in VA 430 O 4UUl

i
¥

ang UA% 4/4 Z4U01., Tne learnea counsel TOOK us Oover tne ordaer
aatc 4%.1.4U01 ana questioned tTthe propriety Seniority 118ts
peing amended, and that too arter a juagment has been rendereda on
relevant polnts. 1T was also questioned as TO what tne 1dea was
1T rurther amendaments were TO cCcome. He ailleged Tnat tnis Kinda or
intention rOor continueq amenaments on npenair or The government
amounted TO tinkering and roltiowling the juagment in tnq;matter ot
kKurup {(supra). the pr1n01ple'ot Kurup‘'s case was appllcapie 1n
regarda tTo date oI promotion Or the appiicant 1in tThese TWO UAS
aiso.

'ld. SNri1 Kamamurthy then tooK us over the judgments Or tne 1acts
O0I The case 1n TwWo UAS, and stated that Tne applicants were rully
Gllgible as per the recruitmeént ruies ana nave peen promoteda on

aa-noc pasis, anda tThen 1ater promoted On reqular pasis. There

was no ground to violate the principles 1aid aown 1n Kurup- s

[ 014
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case. He alliegeda that the entire argument was tTO Clrcumvent the
juagment Or Kurup's case. (ertain aetaiils wers rererrea to,

questioning the ,actions taken. Kota quota, nhe arguea cannot pne

used 1n ZUUI tor rec Seniority w.e.r. 1Y/ {(rage uo). He

rererred TO UM | 0f 1Y¥0 and statea tnat 1T Could not pe applied
rectrogpectively. | fne preampie 1n the new provisionai (18T ana

the preampbie 1in THe rinai 118t were then sougnt to pe compared by

1e3rnea counsel 1M sSome wnat ilsngtny argument and the sgtana taken

in tne } {ter were not avallaple 1n the rormer.tne iearnea
counsedt dlSO madge the polnt that there was nothing toO S8now that

promotlofs 8re mnade against COoST recovery posts, and the oniy
! i
|

GXPIGSSIQE usga was “"agalinst existing vacanciles''. He pileaqeqa 1or

I

TNls polnt pelpng Cchecked up 1n apsence or any arriqavicg regaralng;
!

i , K
aisgcontifuing ptc.rne learned counsetl Citéa the 110iiowing case

|

law \n Sypport Or nis contentions-

(a) \ pajesnwar Dass & others vs. State Or U.Y. and Otners, ALK
1Y f/uc a1, ' '
4 \\
(D) Qh%aj pPragasn Gupta & others vs. State Oor J & K & others,

ZUVU (1) BC SLJ 447/,

{C) b.5.Bajwa vs. Union Of Llndla & OTtNErs,1YY3 (40) BC SLJ 10,

IT was argued that the ratio 14aid 4Aown was that the responasnts
were esrobpea in Law trom goling adgainst thelr oOwn recoras and
unsettling matCGISVOI sSeniority.

14, VA D4/ 0 ZUUL WwWas aiso argued py Learneda counsei snril
V.9.Masurkar. He TOOK us over the racts Or the case sStating that
the orqer or 1/.95.19YY1 was common tO ‘all cases ana whnat naa
nappened tThat Tne new Cnler Commlssioner nhad challengea tne L1138t
witnhout any justiriabplie reason. LT was Ior the responaents to
Show noOwWw The.11ST OI 1YYy was lilegal Or rraauient or was darawn
up DY not roilowing the correct proceaqurae. LC was arguea tnat
upto 1.1.1Y¥1, the 1YYY 118T 18 Sacrosanct., Tne oraer or CAIT 1in

0013
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KUurup's case was not chailenged anda nence t1na11sea' the 18s8ues
tnat were settled. NOW 1n the ZUvUl 118ts nameiy arart ana Ilnal.
l11sts aaﬁea ZO.lU.ZUOU ana 49.1V.4000/1.1.40U1 respectively the
aate as on "lfl.ZUUl" 18 aiso peing cnangea.as petween rinal 11StC
ana provisional 118T. The learned counsel stated tnat tne basic

argument 1in this case willii ail

De the sameé as maaeé DY nim 1in

edariier UAS 4Y//U1l ana z4yy,01, 8 Stated aqdlitrionai Case laws as

IOLLOWS - .
S /
(1) All ingia Uuétoms Appraising viricers: AsSs0Clation &
otners S. union OI')/l ala & vtners aeclaeq on
ULl.1Z4.200 8NcyM Oor tnis ‘'ribunail.

py xtne Mumgpl

/ - L
{11) Kudra Kumar sain & Utners v/$, union or indla & uthers
Keporteda at Zuuu (&) BLC 29, s

{111) , K., Suknija & vuthers v/sS. union Or indala & uthers
KeRorteda at 144/ (b) sSCC aub, '
{1Vv) p. nan keaay v/s8. EK.A.A. Charlies & uthers asciaed 0} 4

the

upreme Court reported at ZUUl (4) SCC 8343,

V. P.isnrivastava & Utners v/s, State or M.P. & others
reportea at 1YYe (/) SCC /59,

I'ne cage 1n UA 4/4 Or ZUULl was arguea tor responasnt no.»o
py 1le rnea counsel snri ASNOK bnamija. He stated that respondaents
no.> was—10Tt a party 1in nurﬁp's case ana nence the case 18 not
applicaple 1n entiretyon tacts expiained on ratio as per faCtS
aisciosed. IT was argued that 1n‘nurup's case tnree bUpPCs were
considered nameLly 1y84, 1Y84 ana 148> whereas the present
applicant was consiaerea 1n the present bLPC OI 1367; He Took
éupport Irom the Case 1aw reported at ALK 1488 SC bY to make tThe
point tnat statutory ‘rules prevaii . Oover the executive
instructions. He went on tO say that the oOraers or appolntment
were aa—nocA ana  provisional ana not regular anda thls was not a
reguiar promotion and nence 10r tne present applicants, racts
have TO e goné 1nto arresn ana total rei11aplilty Or Kurup's case

~
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cannot D& maase. 1ne promotion Or applLicants was cleariy in
contraventlon or .tne recrultment ruieg ana were 1n excess.
vacancises were_ man1pg1atea TO ravour the promotees ana that
geniority coula pe COﬁSlQGIGQ only against regular posts,

io. “Argulng on

i
yovernment, tne xf/

“\‘ /
COST Kecovery rost w
X f

tne aspGCt O Vv1iva-voCe taken py the

£

ftemporary plank, aanoc promotions were

:TSG COUHSGL SNri1 vnamija stated that as the

rollowed ORLY 1Or Oné year anda that the vepartment Or PoSts and

b

t&elegrapns C rcu@ar at page 18U Or VA £YY/Ul maae THh18 pO1INT

Tnat oSt KeCOVery rost naa been counted ror calculating
ellglnlllty rdr promotion and adnoc PromoT1Ons Were wrong. rhe
Learneéy counse! repeatedly made Tne Point TNAt racts ot Kurup's
ase woﬁlagnOt apply 1n present case and Only the ratlo would
aRply. ' L%Gre Was no narm 1n rectiiying the 11St when deserving
re resenvﬂtlons were made, 1Tne roilowlng case law was clteda Dy
1eafneq chunsel Snri pnamija.

(1) . Anuraana Boanl & Utners v/s. Municipal Corporation ot

Jeinl & UThers reported at ALK 1YY8 SU Zuvd,

{11) ne Vl1reCct Kecruits d<(lass-il kngineering vrricers:
ASS0Clatlion & Uthers reported at ALK 1YYuU SC 1bu/,

{111) Kesnav cnandara Joshi V/8. Union or inaia reported at
ALK 1491 8C 4¥4,.

(1v) C. K. Antnony v/s8. H. Murateeanharan reportea at
ALK 1YY8 (b) BCC o3IV,

17/, In VA s3b/UL, SNrl Anll Kumar 1intervenea oOn penalr 01
respondaent no.o, he made TWO generai points the rirst regaraing
senicrity 118t Or ZUUl anda tne 8econd to state that the prayer 1in
Kurup- s case was8 one or aa-noc appointmeént snouid not He taken as
regular appaintment., gxpounding on the above ne statea that
Kurup's case dld not asses8Ss8 1racts COorrecrtliy ana tne i1aw lala aown

A vl
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Dy The HONn'ble ApexX COourt was not trakKen 1ntro consiaeration nence
1T cCcoulda pe regardaeq as a Jjuagment per incuriam. The onus 18 on
intervenor to pIOVG' nis point. Further ne statea that the bvrC
notes regaraing vacancles was not the gospel tTrutn anda the
vacanCy reglster snoulda conslaered. WIrong racts were piaced

perore

VPC ana correctiop can pe madae. Hé adiso maae the

none O%f The "p{1cants in tThls VA were party 1in

~\gp/é;w 1n Zuul was 1mpartial.

shouia recQoraed as 1n personam as 1t was not a

/
 KUIrup's case, and tne 1isT dar

/
' Kurup's cas
¢

genaeral case 1or all allke,

fled counsel Stated that Writ
perition nas peen/riiea 1n The Hlgn COUrt ana 1T8 admission

snoweda [ tnat tnere 18 a prima racie case agalinst Kurup's Jjuagment.

\H8& Soughiit TO0 aependa On thne ratlio Or the aecision in the case or
yingar An“f ratii & Anr. v/s, Jtate Ot Manarasntra & UIrs.
ggéorte ag JT  1Y¥8 (/) 8C %13, The iearnea counselil sSnri Anli
ﬁuﬁgr tﬂeh Elted the racts apout respondaent no.n, SHNri1 A, K.
gun&ig, tating thnat an appeal was made and tnat caicuiations are
\;? tOt&lI; rong. Tne Chler Ccommisggioner nada rouna raise counter
intoc 1t and change 1T 1nNto present oraer. Hence TtTnere was
notning wreng in this,.
18. ) Snrl1 G.s.walla nad also sougnt at the time Or S8tart. ot
argument ©TO 1ntervene ror Qlrect recCrults 1n Yalkar anda vixit's
case namely U.A.NOB. 4YY/U1l & 4/4/UL Trespectavely. He was
aliowea The L1perty Or arguments On the exXpliClt unasrstanaling
Tnat ne woula not riie any papers or any written pieadaings as ne
naa aamitredly come at the 1lasST stage. He argued tnat at rirst
tThere were two Sets Or applicants namely thne 1I11rst B86et Dbelng
sSalkar ana phuri etcC. in Kurup's cCase and the secona set
representeaa tne'new appiicants vig-a-vis Kurup's case. 1T was

arguea tnat quotas were 1rixed and that Seniority couia be grantea

4 s 1Y
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oniy 1r tne promotrions were within tne quota. in DIX1U°B case 1t

was argued DYy Llearnea counsei tThat peopleé nad been promotea

[

question was-not postea perore tne eariier gench ana tnere 18 no

outsiae the quota on

0ST Kecovery (ex-caare post). Tnis

rinaing Oﬁltpls point! He sougnt the support oOr tThe ratio in

A.N.Squal's ca%e TO makKe the Ppolnt that outsidae the cadre
a

appointment cannogt be couritea 1or sSeniority,. A.N.Sengali Vvs.

// ' r

snegram (14ys scl v/5). The learned counseiL aiso sougnt’

Sypport rrom tne se Or syeW K1zvl, ‘The iearned counseli rurtner,

Tuily el1igiple as per recrulitment

rgued that tnhe applicants wer
uies jeven tnougn promotea aa-noc sSince they were regularly
promotea \ana )\ that tne ordaer 1in Kurup's case hada ailreaay aecliaea

he princil

1es on all 1Ssues ana racts. Tne léarned counseli
c¢nMargea the \rgsponaents with tryilng to circumvent tneljuagment in
Kurdp's cas He arguea that the rota quota principie could not
pe usea 1n (the year vl ror recasting Seniority w.e.rI. 1978,
Learnea counsel sougnt tO d«epena On the Case OI ¥ura) rrakash
supta (sSupra) and the Jjuagment 1n the MAatter OI Baiesnhwar vas vs.
srate Or uttar rraaesnh (ALK 1Yysl SC 4l1).

1Y. ATgulng. the case -IOr the ' responaents tneir learned
counsel SNri Kege I1rst went 1nto The aetalls OI the creation Or
pOSTS On TN COST recovery concept. He TOOK us over page 1%4 o1
UA NOS.4/4, and made the polnt that CoSt recovery post are. not
part or Strengtn OI cCadre. It was assertea DY 1earned counsei
tor responaents tnat COST recovery post are not part or strengtn
or the caare. rne eariler seniority list inciuding tne 1iyyy
sen1ority L1ST was arawn up arter taklng 1nto consiaeration the
COST recovery . post. He rererrea tTO the Snankar rrasad case
geciadea Dy HOn°'bie SsSupreme C(ourt IOr Support. Tne learned

counsel also reterrea TO the 1resn arrigavit riiea DY tne

0001’
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responaents arter Oopportunity was arroraed ror tne same regaraing
EDG'COSt‘IGCOVGIY pPoOSt and TOOK us over that arriaavit to assert
The above argument.

PAVIS SNrl1 Kege stated tnhat the 18sSue 1n Kurup's cCase Wwas a
limitea one namely wnetnser ada-hoc Service was to pbe countedq Or
not. Tne Tf%bunal aeciaed tn;érpo T 1n the arrirmative ana the

r
gepartment nave \roiiowed pﬁe Ju ent. The aates were counted

7

/
put tearneda counset argueq/tnat COST recovery post WwWillil rigntiy

nave .to Dbe excluaga Ior/aetermlnlsg ne quota position. uUn this

pas1ls ne awelit at l&ngtn seeking tg( Justily the action Or The

z sponaen/é 1n the 1Mmplugnea oraer.\UTU was aiso ailegea that tne
/

Tana oI thé responaenys regaraing cost covery post was not
i

properlyfco nterea Dy tThe applicants., Learned counsei tOOK us’

H

ver tOo bara 14 OI the Kurup's juagment to make hlS points.

. 1T ¢an pe seen that since there 18 a rair numper or
i

ounseis representing the appilicants 1n dalrierent

|
prlv tTe responaents ana 1intervenors, apart rrom tne

ﬂii erent
A
responasnts/. vetallied pisadings nave peen made, POTN 1N Writing
ana especrally 1in oral arguments. 1In ract the arguments lLasted
over a numper o©OI (qays. ~rnese pleaaings have peen recoraed 1n
aetall by us, apove, and nave peen carerully c<onsidaerea, even
thougn eacn one Or tnhem may nOtvDG separateiy aiscusseda aneaaq.
All The 1mportant papers nave peen gons through ana tne case Liaw
f1ted 1n  Support OI thelr arguments py dirrerent counsei nave
peen aiso Seen even tnougn €acn one may not pe taken up 10r
mention.

44 . he applicants 1n these Cases WNo are promotees are
aggrievea because Or the change 1n the sSeniority 118t wnich has
peen moailrieqa to their aisaavantage, ana as tney allege, very
supstantial ailsaavantage, by tThe 1mpugnea oraers, since tne

¢ AV



p051c10n OI 8everal appllcants vis-a-vis tThe .eariler . senioritcy

118T OI U.4.1YYY WIN1CN Was eariier nera vaiLida,

43 ‘ SOome or the points tnat 1mportantiy come: into
consigeration are a sequence to the 1sSsues consiaerea and aecided
in a patCch Or U.,AS., 1n what 18 Delng rererred to as Kurup‘'s case

-

QGCIGGQ on 'U.14*<996. Thls aecClsion came tnrougn a juagment {(or

I
over 40 pages/) wnjre tnils iTripunal naa gone into ati aspects O0r
1

e
sea ana” had come TO the conciusion tnhat the V

-

p
appiicants tne re entitiea to sSucceed anda aiiowed tThe UAS j

in te Oor Pdara 4V OrI tnhe Jjuagment tnerein. Thisg juagment nas

k\ peen/rererred tTo time and again by ifearnea counseiL on ail 81daes

in jtnelyi arguments taking OrI course dqlirierent '8tanas wniie

pregggx UL AS were peing nearda.

44.5 The 11rst thing tnat 1s Seen 18 that arter Kurup's case

was! aecidedq in 19948 ana a seniority 118T puplisneda
ne&eattrr,some €1ght Or nine montns eiLapsed therearter, wnen a

f
\ i
re

. he 115T contalns thne names OrI 1441 persons wno Couid possiply pe

/
1sed/ drart Seniority 118t came TO DO 1Ssued aated 45.1U.4U0U,

arrected. 1T 18 alsSo to be notea that a Time Or about JId aays‘v
were proviaea to rite opjections. Glven the tract ’tnat
circulatlion would nave Taken SoOméeé days and the very liarge numper
01 persons 1nvoivea, This tTilne certaln;y appears to be 3nort
especlaliy consiaering that certain maj)or changes /nave taKen
place 1n seniority line-ups. He that as 1Tt may, thls 18 Oniy one
Or The aspects apout this 11S8t.

FAVN ‘'he responaents state that minor erroré haa crept 1n 1n
The 11sT OrI ¥.J.1YYY ana that repfesentatlons naa bpeen receivea
in tne department. It 18'3180 Stafea TNat tne 118T O 4¥.1.4UUlL
wnicn was latrer 18suea as the trinal 118T V18-a-vi1s thls
provisional 118t Or ¢£9.1U.Z000 18 Delng 1rurtner amenaseda as
representations are pelng received. 'nis was repeatea auring

A v e dl
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arguments. Th18 18 a pOolnt that nits the eye 1mmedlately as 1t

18 contrary to ail rules ana ltaw reiating T0O 1Ilnalisation O:
8en1ority 118TS8. ane a provisional 118t 18 18s8ued, anda 1t 18
: ®
Iynallisea arter consiqaering ailopjections 1it attains a 11nalilty
wnicn can be changea Ole arter rurcner l1egal Procegss, wnerebny a
Iresn provisional 118t nas to be 1s8sued, 1resn opjections invitea
! anq a8C1l810nNsS Taken, aiter considering these objecrions. yroper
Time neeas TO pPe gliven 1ror opbjections. TNis Kind O1 sténa that
Onjectlons recelved arter tne punllsnlnglor tne 1inat 118t can
.

aitso Dpe cnanged LS/faOtallY a4gainst iaw and we ao not nave tne

ntest HGSlta;ié; injcaliling tnis an 1iilegai action, JT 18

surprlsfng that tnls//nas peen dqaone, anda one wouia pe

A or tnus acilon 0I changing tne 118t OrI ¥.J.1YYY, 1T 18 s8strtated
that ﬁepreséntatlons have peen receliveda ror one,ant ror anotner
\‘} mlgiaxis navé peen rounda to have Crept 1n, 1n 1rinaiising tne 118T
N

or 6.&?1993, slnce liarge volume Or wOorkKk was invoivea. 1In ract at
one stage, the argument taken 1s thnat TtNls change was necessary
1T The O0raers 1n Kurup's Case were tTO Dbe 1olioweda 1n létter ana
1n splrit. Even dgranting thnat such a tning 18 11Kely, tne whole
tning nas t©to phbe Cchangeda DYy i0110w1ng proper ruies aliowing
surricient time TO ail concernea especiatiy since major cnanges
are 1i1nvoilivea and more 1importantiy arr;v1ng at a 118T wnich has
Tuil rinatity. The rinai 118T certainly Cannot pe cnangeda mereLy
on the pasis oOI continued oOpJections on the pasis or
appplications coming 1n witn rererence to the provisionai 118tT.

Z/. une 01 the sStandas taken on benair Or tTne iearnea counsei

representing tne interest Or the dalrect recrulits was that RKurup- s

IQZZ
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case naa mereLy aeciaea tne 18SUe Tthat aa-noc Service was to be

counted as regular Service ana that this was ail. Tnererore, . 1t
was contenaed, tnat beyona this, There was no otnher aec181on¢/“;e
are not corvincea arter going througn nurug:s case that such a
narrow v1eﬂfp‘h pe Taken wnen a Uivision pench or tTnis ‘tripunal
went~tnrouén aLlL racts ana/law relateda to the sSup)ect ana came to

!A.

L

NDCU}S‘JO wnere //l tnese aspects were peiore 1T, (

S

!
\Zﬁ‘ irn matte regaraing cost recovery posSts nas peen

v

1ssusd atfgreat lengtn.we have gone tnrough tThe circuiar aatea'

f
l/anda also the Kurup's Ccase. we nave aiso seen such

c&dunt sSenliority can pe arriveda at Py s8aying that the rresh
] \ffrlty 11ST 1S retatapnie to the cause ana errect Oor Theé COS8T
|

recovery gbsc aspecCt. 1ln any case the 1ssues alreaqy daecidaeqa by

\J ,

tne\tripunal 1in Xurup's case cannot pe reagitated -nere.

yA- ~. An argument was made TO tne errect DY One Or the learnea
counselr tnat 11 tné;e were any errors apparent 1in Kurup's case kv'
Tney couia pe corrected,. BY no stretcn or imagination can tne
cnanges 1in seniority prougnt apout py tne two 1mpﬁgnea 118ts8 66
caiiea'as errof apparent. V1iae rluctuations and changes are
prougnt about anda sucn changes cannot go unaer ttne garp as an’
action merely To Ccorrect 8rrors apparent.
Ju. in view oOr the ai1sScussions apove, we Bee justitrication 1in
alLiowing aitl the VU.AS, All 1T1VEe V.AS, néarlng NOS8. 4Y1/4UVL,
494/ 4UVL, &74/4VUV1, DZ//ZUOI ana Jsb/4uul are nereby alioweda 1n
_ that tThe responaents are nereby dairectea not TO operate the
impugneda Senlorlty‘lISt 18susd v1ae'c1rcu1ars aqateda Z¥.U1.4uvl or
Senl1ority 11STt 1sSsueda viae oraer daatea 40.Ul.,4UUU. in case

WA |
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responaents’ | ar ox /5957V19W that tne seniority 118T8 rinatisedq

; -
prggr TO these adres neea to pe cnanged. Thlis snould pe aone 1n

coén onancé Ny roilowing proper proceaure ana taw. NO oraer as tToO

COSTg.
\\<¥\/ .
. [‘ . . R R e
TB. N. (BAHADUK) - | (BLKENDKA DIKSHLT)
MEMBEK (A). _ VICE-CHALKMAN,
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