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BLFORE THE CENTRAL ADMIKIS;‘RXL‘IW TRIBUNAL

) GULE STAN BI.ID.INO.G,‘ 4TH FLR, PRES:OT RD, FORT,

MIMBAI = 400 001.

ORIGINAL APFLICATION KO3905/89;

DATEC THE 17TH DAY OF MARCH, 1999,

CORAM3 Hon'ble shri Justice R.G.vaidyanatha, vice Chairman,

Hon'hble shri De+SeBaweja, Member(a).

shri Be Ram,

10, shah lansion,

College Road,

Dadar, Bombay-400 028, es+ Applicant,

By Advocate shri S.Natarajan,
V/Sn
1. Collector of Customs,

New Custom House, Ballara Estate,
Bom@gx - @gg 038,

2, Union of India,
through, Secretary,
“'Ministry of Finance,
Department of Revenue and Bani.iin,
{Revenue wing),
Jeevan Deep Building,
Samsed Marg,

hew Delhi-iiQ 001, 3 s+« Respondents,

BY Advocate ghri g, Se Karkera for
Shri P.i.Pradhan,

IORDERIY
I pPer shriVR.G;vaidyanatha, Vice Chairman I
This is an application fileg undcr section 19 of

Administrative Tribunals Act, Respondents kive filed reply

S

;ﬁﬁﬁw.?anosing the application., e have hea.d the learned couﬁsels
¥ LY R ’

Y Kt WY

gs;-uﬂ:: SH#Q Se.Natarajan for Abplicant ang shri S. Se Karkera for

o Shri P,M.Pradhan for Respondents,

2 The applicant at the releyaht time was working as

. y ' "';!
Superintendent of Customs, Lue tb some alleged misconduct -

4 charge sheet dated 28/7/79 was issued against the applicant,
The applicant denied the charges, Then a regular en-uiry

Was hels and a report was submitted by Encuiry Officg; dated
3/3/80 €xonerating the applicant, oThepn the kapers were

submitted to the Disciplinary Authority, fhe Disciplinary



Authority by

examination

-2-
order dated 26/7/80 fe

of twWO . L more witnesses;

matter t° thé Enguiry 0££icer for e

L\, \}
1t the pecessity of

therefore remanded the

xamiﬂation of those twWO

witnesscs and -then submit a fresh reports 3IP pursuance of

the directionspf the piscipli

applicante

pisciplinary

11/4/85 giving reasons dis-

- pfficer examined £he two witnesses

nary authority. the En-ulry

and submitted his second

report which is dated 30/12/80 again eyonerating the

When the papers were placed pefore the

authority. he by the Tmpugned opder dated

agreed with the £indings of the

Enqpiry pfficer and held that charges are proved against

ghe applicant ¢ and 1ifmpo

service. pein

Authoritye

filing-OAiNo.175/86.

get aside the order of ApPPE€

g aggrieved py this order, the applicant

ded” the penalty of dismissal from

preferred an appeal which came tO be dismissed by Appellate N

1hen the applicant approached +nis Tribunal by -

"hls Tribunal by order dated 19/10/87“

11ate Authority and remanded

the matcer tO appellate puthority for giving 8 personal

hearing to:applicant ard

then to pPass appropriate orderes

1t appears,in pursuance of remand order, the aprellate

authority.

Finance gave personal hearin
again UPSC was

14/2/89 cawe O be &p

pamely. the concerned pinister of gtate for

applicant ana confirmirg the order

authoritye

hag come up

a to the appliCant-and then
consulted and then the 1mpugned order datec

sset DY dismissing the -apj-€al of the

of Digciplinary.

pelng aggrieved bY +his ordex, the applicant

with the present application. The applicant

fiag taken numbder of gbounds in the OA cha_lenging the orders

of Disciplinary Aut

3. respondents in thei

taken agains

oot the fac

nority and appellate Authoritys

r reply have justifled the action

t the applicant and then they have also pleaded

te and circumstances of

Lssulng of cCharge sheet against the

orders by Dl

the case which led toO

applicant and subsequent

sciplinary Authority and pppellate Authoritys



reariier decicions whlch had taken a contrea

s

4. , At the time of hearing, the learncd counsel for

applicant'pressed many contentions., His ﬁoremost contention

was' that Digciplinary Authority has dis-agreed with the
‘£findings of the Enquify Officer amd without giving shoe

cause notice to the applicant he has.straightaway proceeded
to paés the order dated 11/4/85 1555;E§g5 the penalty

of éismissal from seriice and this order is contrary to law
and in violation of pPrinciples «f ..atural Justice, On

the other hand, the learned cdunsei for respondents on

this point auppo:ted’the action of the Disciplinary Authority
as per the law prevailing at the relevant time.

Though;,the applicant has taken number of grounds,

.u:need not - express any Opinion an other grounds
tanen in the 0OA and row preesed at the time of argument
.t "to .be
since the matter yiy} h,vetemanded 10 the bis"Iplinary

uthority for consideration,

Se ' Though there were conflicting opinions on this
reint, namely uhetber the DlSClpllgiry Authorit: hefore
Sis-agrieing with the findings o% the Enquiry Officer
shoulé give show cause notice to.the delinguent of;icer
©r noty Now, the matter is cleared by a recent judgement
of suireme cburt in the case of | Punjab National Bank
v/s. unj behari Mishra reported in 1996(2)sCc sLF-117.
That was also an identjical case where the Enqguiry oOfficer
‘hac eyorerated the delinquent officer but the Bisciplinary

“Authoerity disagreeing with the FEpoit of the Enquiry Officcr

had irposed the punishment on the Delingquent offjicer,
vhen the matter was taken to supreme Court, similar

coritentions were urgedj then the supreme court referred to

ry view., Then

the supreme Court lai¢ down the guidelines as to how in

cuch a situation, the Cisciplinary Authority has to act in

o
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particular in pazesiB of the yuporeed judgemany whish &8

n\entioned as pelowi~ .-

nyhen the Disciplinary Authorit§ difiérs with
the view of the inquiry of ficer ant proposes
to céme to a aifferent conclusion, there is

" po reason as to why an opy ortunity of hearing
should not be grantcd. 1t will be most unfalr
and jniquitous that where the charged officers
succeed pefore the inquiry officer they are
deprived of representing Lo the.disciplinary
authority pefore that authority ciffers vith

" ¢he inquiry officer's report andy while
recording 2 £inéing of guilt, imposes punishment
on the officers in our opinion, in any such
situation the charged officer must have an’
opportunity to represent pefore the pisciplinary
anthority pefore £inal £indings on the charges
are recorded and punishment imposcds ™

Then, the supreme court further observed in

paras—19 and 20 as follows s~

L
FEL

n19. ohe result of the aforesaic Giscu gion’ .
Ly,
. woulC be that the principles of natural justyte .

have +o been read into pegulation 7(2)s. AS a\ﬁh;;i
result'thereof whenever the Gisciplinary authoritf
disagreces with the inguixy authority on any
article of charge ther. b;fore it rccordé jts own’
gindings OO cuch charg®s it mast recora its
teﬁtative reacsons for such disagrecment and

give to the gelinguent of £icCr an opportunity

o represcnt pefore it recorcs its {inaingse

the reyort of the inquiry.oiiiccr cortuining
its.findinqs:yill have to bC conveyed anc the
delinguent officer will have an opportunity to
persuade the fisciplinary authority to accopt
the gavourable corclusion of the inguiry of£icCre
Thc principles of natural justice, 285 wec have
already cbservea, reqguire the authoritys which
has to take 2 £inal decision and can impose a
penalty. o give an opyortunity to the officer
charged of misconduct toO file a reprCSentation
peiore the cisciplinary author ity records its
£incings on the chardes £ ranes againsti the
officér.
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20. - The aforesaid conclusion, which we

have arrived at, is also in congonance with the
underlying principle enunciated by this Court

in the case of Institute of Chartered Accountants
(supra)s While agrceing with the decision in

Ram Kisan's case(supra), we are of the opinion that
the contrary view expressed in s,s, Koshal and
M.C.Saxena's casé(supra) do not lay Qown the
correct law,"

6. Now, therefore in view of tﬁe latest decision as
eﬁﬁlained by Apex Court, we are consérained to hold that the
action taken by the disciplinary authority ;n straightaway
passing the order of penalty without issuing show cause notice
to qppiicant is bad in law and not sustainaﬁle. Though this
is an o0ld matter, having regard to the gravity of the charges
alleged against'the applicént. we are not inclined to drop the

proceedings at this stage, It is a fit case in which matter

whether the charges against the applicant are proved or not,

I1f he forms an Opinion to accept the exoneration report of
Enguiry Officer he can close the cest and nothing more to be
done, If he, howevar, fo;ms a8 tentative opinion that the
reasoning given by Enquiry Officer is not corrcct and there is
sufficient evidence to pProve the é;arges against the applicant,
he;can recora a tentative opinion ané issue a show Cause notice
' 0 applicant to show cause as to why he should not disagree
with findings in Enquiry report by giving his tentative reasoné
as observed by Supreme Court in the . above case, Then, after
receiving the reply or representation of the aprlicant to the
show caus¢ notice, the disciplinary authority may look into

the facts and circumstances of the case including the

Ippresentation of the applicant and then pass a speaking

oroer holding whether the charges are Froved or nct and

impose punishment accordingly,

Te At this stage W€ may notice that applicant has



A

since attained the age of guperannuation oP 21/7/85. ID
view of this development, the disciplinary authority may
not be able to jmpose any of the penaltles mcntioned under

rule.-ll of ccsl{cCh) p.ules except withbolding of Penslon %“A

either wholly or partly wmier rule-9 of ccs(pension)Rufgse” a0
ofcourse: the aisciplinary authority cannot stralghtav
jmpose withholding of pension wholly or partly uander
rule-9 of ocs(Pension)Rules., and in guch a case he ﬁas to
form an opinion and the papers will have to be submittcd
o president of India, who is the competent puthority for
passing the order for withholding_of pension wholly ©Or
partly according toO rulese
1in the view we havetaken tuL. the matter should
pe remanded pack to the disciplinary”authority, we arc not
expressing any opinion on the rival contentions vaken in the
pleading and the contentions taken at the time of argument.*
We also give liberty to applicant to take up whatever defences
open o him iﬁ his-rcpreséntation, if and‘when he receives show
cause notice £ rom dissiplinary authority. gince the matter is
an old matter. we direct the disciplinary authority to dispose
of the matter expeditiouslytprefeéably within six monthe from
the Gate of receipt of coObY of this orcer.
ohe learned counsel for rewppnders brings to OUr

notice that the collector was the then pisciplinary authority
and now the Gesignation is changea. yow the T ieciplinazy
aAuthority is known as cormissioner Gcneral. We only obseIve
that ﬁhe matter should pe placed pefore the pisciplinary
authority jrrespective of the designation and if is for him toO
apply his mlnd and pass appropriate ordérs. T

B. " In the result, the application is allowed. The
ympugned Orvers of the Appellate Authority datec 14/2/89 and
yhe order of pisciplinary anthority dateod 11/4/85.:jtﬁ;z;eby

quashec and set aslﬁe. The matter is remanced t

E —

o L isciplinary

———

Authorityfto pass a fresh order after givi.g 8 shoa cause

notice to applicant, etc as per observations madc in paras-? & 8

ey -

ETR

- ‘?_»\__ ﬁ
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aﬁove. In the circumstances, we direct the Disciplinary

-7-

Adm oritﬁ to pass a fresh order in the light of the obscervations

madepin this order expeditiously preferably within six months

frod the date of receipt of copy of this orders All the

contentions on merits are left open, NO costs,

[ >— P —
L'.S.BAETA) — (R.G.VAITYARADTNA)
MEMBER . VICE CHAIRMAN
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