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(ORDER) |
Per "Smt.Shanta Shastry, Member(A) |

l

This application is against - the impugned ordern dated

18/5/2001 seeking to revert the applicants from  the ?ost of

Preventive Officers to their substantial appointment iw.e.f.
i
31/5/20071. ' i
' |
2. The applicants are working as Preventive Officers in the .

Office of Commissioner of Customs(G) Personnel and Estab1i$hment

, \ :
department, New Custom House, Mumbai. They were promoted to the

|

.. post of Preventive Officers from their original post afteﬁ they

were duly selected by a properly constituted Depart&entaT;
’ I

Promotion Committee (DPC) 1in accordance with the recrui@ment
i
1
. ; : \
3. . The post of Preventive Officer is required to be f?11ed--

rules.

up in accordance with the Recruitment Rules known as the Cuétoms

Department Recruitment - Rules 1979. The vacancies ofi the .

x

Preventive Officers are to be filled up in the ratio of 75% by
’ l

direct recruit and 25% by promotion..  The present cas? is

@ concerned with promotion gquota. UDCs, Stenos, Tax Assistahts,

Women Searchers with 5 years of regular service are eligible for

promotion to the post of Preventive Officer. - The Recruitﬁent
) |
Rules  also required that the candidates would be regquired to . .
: |

possess such physical standard and pass such written and physiba]
|

tests and should be within the age ‘1imit that may be prescribed .
|

\

by the Central Board of Excise and Customs. |

\
4. ' During the year 2000, certain vacancies arose in the

|
grade of Preventive Officers. A circular was therefore issued%on

|
3/5/2000 calling for willingness of eligible candidates in tre»

prescribed format. The conditions mentioned in the circular were

|
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:3: S : L

: ‘ ' |
as stipulated ~in  the Recruitment "~Rules. - All the apP1icants
submitted their willingness and went through the selection

procedure and were finally on being selected promoted to cadre of
\

Preventive Officers on a purely adhoc basis until furthe? orders
|
vide order - dated 30/6/2000. - After = their promotioh, the

applicants have also undergone field training successfu119. There
{

‘ |
was  another ~circular issued on 29/9/2000 for conducting

departmental examination for Apprisers, Examiners and Preéventive

Officers. The applicants appeared in the said examinaéion and

|

gualified vide results decalred on 26/4/2001: - , 1

5. Inspite of this, having thus gone through the' rigorous-
process of selection, the applicants have now beeh revérted to

‘ \
their earlier post by the 1impugned order dated 31/5/2000.

Aggrieved by this, the applicants have prayed to quash ahd set
|

|

The applicants has prayed to stay the’impugned"ordgr’ and

aside the impugnhed order.

te direct respondents not to revert them pending the dispésa] of
|

the CA.  The stay was granted accordingly.-. |

5. The applicants contend that their-spromotion was made
against regular . vacancies. - It 1is not made on the bésis of
L . ' : . . |
seniority cum fitness but made after selection on merit. Merely .
. |

because it was mentioned ‘in the promotion order that 1tlis an

adhoc promotion the promotion of the applicants cannot be ‘termed
|

as adhoc and therefore they cannot be reverted from the post of
|

Preventive Officer without following the due process of 1aw} The

Tearned counsel for the applicant submits that similar quéstion

' -
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was considered‘ by this Tribunal in OA 834/98 filed by Shri
M.P.Khot, Prevéntive Officer. The Tribunal quashed the

reversion order vide its order dated 22/12/99 holding that the

!

adhoc promotioh:was regular promotion for all practical purposes

as the same Q%s ordered by a properly constituted DPC..

7. In ye%fanother group of dAs 386/87 and others decided on

1/12/98, the Tribunal had considered the promotions of Preventive
||

officers on adhoc basis and on going through the records held
[ :

that adhoc probbtions were infact reguTar promotions because they
were made afkér holding a properly constituted DPC and after
. R . :
following the procedure in the Recruitment Rules.
i

8. Further; in the rejoinder, the applicants have - submitted

that  some 101 UDCs/Tax Assistants/Stenos where promoted as.
Examiners on the same date as applicants were promoted 1;e. on
30/6/2000. Their promotion was also termed as adhoc. Théy were
reverted on 28/6/2001 and once agéin" have been re-promoted on

5/7/2001. According to the applicants, vacancies do exist and:

the applicants] should not have been reverted.  Further, the
applicants hape also taken a technical plea that the respondents
have violated %he principles of natural justice. Any order
adversely affécting the interest of the employees should not be
passed withoutégiving an oppeortunity to such employees. The
respondent ouéht to Have granted reasonable opportunity‘ to the
applicants to but Qp their say before issuing the impugned order.
Further,  the épprova1 of Chief Commissioner of Customs was not
taken before' issuing the impugned order. It has the approval of
Commissioner(Gs alone.” So the order ‘is' ab  initio void. No .
reasons have Eeen given for reversion of the applicant except to

say that it 1s:in terms of the DOP&T guidelines.



‘8. The respo?dentS'submit that- on recruitment whether regular or

adhoc has to be regulated according to the notified Recruitment
i

Rulses. Accofding to the respondents, the applicants cannot now

make a grievance after having accepted the adhoc promotion. - The

|
circular date§'3/5/2000 by which willingness of the employees was

|

called for cﬁear]y stated that applications were called for

vacancies on adhoc basis against cost recovery post and vacancies

on deputatio&

basis. They were asked to give their willingness
which they dave. Further a circular dated 2/6/2000 calling the
apﬁ?icants f&r interview also specified that the promotions are
purely on aqhoc basis. Even the promotion order dated 30/6/2000
made it abundant1y clear that the promotions are purely on adhoc
basis and would not confer any benefit or seniority or any right
for regular gfomotion to the higher grade. Having once exercised
the option fér availing the adhoc promotion, the applicants are

\
now estopped. from claiming - regular promotion. The respondents

|

have also rafsed the point that since the promotion was on adhoc

basis, many seniors might not have opted for the same.
Therefore, i%:the applicants’ contentions that their promotion was
onh regular Tbasis are accepted, then many of the seniors would

become junioL to the applicants.

10, The hinistry of Finance héve'issued guidelines on  adhoc

promotions ias well as the Ministry of Personnel, Public:
Grievances aﬁd Pensions. It has been specified 1in  these

guidelines ﬁhat no adhoc promotion should be allowed to continue .
beyond the pgriod of one year and if the same is to be continued-
beyond the‘iperiod of one year, then the prior approval of the

.6.
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DOP&T should be sought. The respondents have further stated that

vacancies havé ceased to remain and therefore these. adhoc

|
promotees are ibeing‘*reverted.“ The Government cannot pay salary:

f

161 - f

for two Officefs against one sanction post. The applicants have
f

been granted ?dhoc promotion against the vacancies caused due to

some - Preventive Officers going on deputation to different

Airports as wbﬂ] as due to cost recovery post being vacant. Now

\ .
the deputatioqists have returned, they have been repatriated and:

therefore, way'has to: be made for them. There is QO fresh

sanction of péét. 19 deputationists have been repatriated, there
[ .

is already excess number of promotees. - Had regular vacancies

been avaiTabﬁe, officers working on adhoc basis since 1995 would

\
have been regvlarised, but it is not so.

11. The applicants had sufficient time to- seek departmental

r . , . .

remedy after the issuing of the impugned order but they failed to
|

avail of theisame. Not even a single representation was received

from the adp1icants against their reversion. - 8ince the-
respondents qad at no time indicated to the applicants that they
were promoteéd on regular basis against regular vacanciés; their

promotion was solely on adhoc basis. There is no substance in

|

the contentﬁon of the applicants that their promotioné were oh
regular basié. and therefore they cannot be reverted. The

procedure aé?]aid down in law can be followed only if the person
|
promoted acqpires a right to the promoted post. 1In this case the

i

applicant have not acquired any rights whatsoever to the post of

<
Preventive foicer and therefore no action as  laid down under

- Article 311 jof the Constitution is called for.

[ . i:: T ’ : T
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12, The learned counsel for the applicants while reiterating
the earlier aLguments has further argued that they had gone
through rigorous method - of selection as for regular promotion.
Had it been aEmere adhoc promotion, they could not  have been
subjected to” ‘meticulous selection made by the DPC; Infact, the
selection was based on seniority cum merit as is evident from the -
fact that aép]icant - nos.2,3 and 4 though much Jjunior  1in
eligibility list were placed higher 1in° the select list. The
respondents hgve been appointing officers on adhoc basis for past:

many years wi#hout following the basic norms of adhoc promotion,
|
i.e. seniority. A1l promotions in the Customs Department are .

initially madé on adhoc basis. For the past 8 to 9 years, no-

I

pfomotions have ever been made on a regular basis 1in' the first
instance. Aj] orders are invariably madé terming the promotions
as adhoc prométions as in the case of the applicants.
13. The aLp1icants further contend that the respon&éntsrwh11e
claiming that the applicants were promoted against the post
" vacated by deLutationists and that the deputationists have been
repatriated have nowhere indicated as to where the deputationists-
have been posted on their repatriation. No one to one position
"~ has been’showﬁ‘by the respondents. The persons returning from
deputation aiso have - tb 'bé replaced by another set of
deputationinsps, therefore it cannot be said that there are no -
vacancies. Tge respondents have also . not stated the names of the
alleged seniors who did not consider it necessary to opt for the-

so called adhpc promotion.

& |
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14; ‘ Even thetguideiines of the Ministry of  Finance and the:
DOP&T have neot said that the applicants should be reverted. They
only talk about the need to-restrict adhoc appointments to the
“minimum and in case of need ‘to obtain prior approval of the
DOP&T. " Instead of getting the approval of DOP&T, the respondentS"
have resorted to the drastic step to revert the applicants. Had
the applicants promotion been adhoc, they would not have been.
sent for trainihg, for such training is  given to only those who
are expected to continue and not to those who are on short term
basis. |
15." The applicants have stated 1in  their rejoinder that the "
respondents havé been submitting to the Central Board of Excise
and Customs every month the vacancy'positibn“ in each category.-
The applicants also submit fﬁat such a report Submittéd to the
Board on or aftef i/1/2001 shows © the existence of about 30
vancancies at ﬁumbai Custdm - House alone which have arisen on
account of either the retirement on superannuation or voluntary
@ retirement of existing officials or even of those who expired
while in serviceﬁ The applicants have submitted a 1list of the
same.
16. The applicants have also contended that it is not correct-
to say that they have not represented to the authorities on
receipt of - the ?eversion ordér;r Infact; the applicants had met o
the Chief Commissioner of Customs on 21/5/2001 and he had assured
them to look into the matter. - Further, in- a 1letter dated
13/6/2001, addressed to the General Secretary of Mumbai Custom

—
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\Il
Preventive - Staff ‘Association,” ‘the Assistant Commissioner of

\
Customs in charge of personnel and establishment had informed

19y

them that 18 posts of Preventive Officers on cost- recovery post

| .
has been sapctioned from time to time and further propost for:

requirement of 12 Preventive Officers for new container freight
!
stations were ‘forwarded to the Ministry of  Finance for Jawahar

Custom vide letter dated 15/2/2000: .,

| _ _
17. - The applicants have therefore. . vehemently argued that ‘

their - promoﬂ{ons are,; for all practical” purposes, regular.
‘! H
promotions but for the term "adhoc” used in their promotion order. -

They apprehend! that they have been reverted for: extraneous:

R :
consideration | as the respondents want to promote some other:
officers againét them on adhoc basis ignoring the claim of the
applicants. - Adhocr employees  cannot be replaced.by other adhoc

employees. Th% applicants have also urged that it  1is' not the

case of the reépondents that the applicant are unsuitable. - There

|
are no complaints about their work, no departmental proceedings

|

have been initiated against them. No posts have been abolished.
It is not a%afn' the case of the respondents that regularly
selected candidates have come and so the applicants have to make

. ' - ,
way for them. Ft i¢ not a case of where  there are no vacancies.

available. Number of officers have been promoted on adhoc basis
i
since 1984 andl;are 80 working since last five to six years. It

is totally unfair on the part of the respondents to revert the

| -

.18, - . We have heard-the learned counsel for the applicants as
‘\,

well as the resqondents. In order to ascertain the exact position

applicants::

regarding the | ' number of - vacancies, the  repatriation of-

«..10."
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deputationists and the prodedure followed for selecting and
promoting the applicants to the post of Preventive Officér, we
had sought thé relevant record from the respondénts.
‘Accordingly, the respondents have submitted the file contéining
the proceedings of the DPC as well as the file relating to  the
position of vacancies and adhoc promotions granted. There 1% no
denying that the respondents promoted the® applicants éfter
carefully following the procedufe laid down” in the Recruitment
Rules. The selection has been made on merit from amongst thoée
who willingly opted for the same. The term used is adhoc. ' The
applicants se1ect1§n is entirely as per reéu1ar selection. . The
respondents however” meant” it " to be only adhoc promotfon,
completed the traihing successfully, appeared in the.departmeatal
examinations; still the fact remains that many emp1oyees:are
cohtinuing on adhoclbasis since 1994. It is seen from the recﬁrd

i

produced by the respondents 172 Officers are working 'as

Preventive Officers on adhoc basis from 9/12/94 to 30/6/2000. 'Of

}

these 141 Officers have been working for more than one year and
31 Officers less than one year as on 1/7/2000. The applicanﬂfs
were the  last to be promoted on 30/6/2000. The applicants adhoc

promotion cannot be treated as regular one 1gnorihg'a11 the adhéc

Officers and others who have not given willingness on account of

the fact that promotion is adhoc and filling of post is not on
|

i

regular basis. The existence of vacancies does not create any

right 1in in favour of applicant to ask respondents to fill the

posts.” Even adhoc officeks numbering 172 were not regularised.

We have perused the available record. We find that many

LAt

|
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employees have been promocted on adhoc basis since 1994 and are
continuing to be on adhoc basis. A few of them have been
regularised from time to time. It is seen from the record
produced by the respondents that 172 Officers are working as
Preventive Officers on adhoc basis from 9/12/94 to 30/6/2000. Of
these 141 Preventive Officers have been working for more than one
year and 31 Preventive Officers for less than one year as on
1/7/2000. The applicants~ were the last to‘ be promoted on
30/6/2000. Promotions against vacancies occuring due  to cost
recovery post, deputation pést have been made on adhoc basis.
The actual cause for present reversion of the applicants appears
tc be the letters dated 16/6/2000 of the Ministry of Finance and
the letter dated 14/12/99 of the DOP&T. A1l they say in these
twe letters 1is that necessary steps should be taken to curtail
the practice of adhoc appointments as they take recourse to file
petitions before courts for regularisation of their services can
be avoided. Also adhoc appointments’ required to be continued
beyond the period of one year should be with the prior approval
of the DOP&T. It is séen from the record that the figure of
excess adhoc Preventive Officers has been changing from time to
time. Also from the few letters submitted of the repatriation
orders of the deputationists, it is seen that seven
deputationists have been relieved in the montﬁ- of February,zoof
on different dates. Some others have been repatriated w.e.f.
27/11/2000, 28/8/2000, 3/10/2000 and 27/1/200%. As rightly
pointed cut by the applicants, the respondents have not submitted
any one to table to show that a particular applicant was
appointed in p1acé of a particular deputationistand since that

.12
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deputationist has now returned, the applicant has tc make way for
him. Infact, the 1latest repatriation order 1is on Feb,200t%,
whereas the applicants have been reverted -in May 2001. There
were deputationists who were relieved as far back as in‘Sehtember
to November EOOO, ' Had the applicants really been promoted.
against the post vacated by these deputationists then action
should have - been: taken at ‘that - time itself to revert the
® applicants. But the applicants have been continued till
31/5/2061; Therefore it does not establish any one to one
relation between the applicants and the deputaticnist whose
orders of repatriation have been produced by the respondents.
Further, these deputationists-might have been replaced by other
deputaticnists and vacancies could have occured. There is no
mention.about this aspect anywhere in the file produced by the
- respondents.

We have therefore to hold that the reason  the.
deputationists have been repatriated could not be accepted for
® reverting the appiican£s;

19. - We alsc find a letter dated 18/5/2001 addressed to the
Ministry of Finance indicating the total sanctioned strength of
Preventive Officers on 1/1/2001 as well as sanctioned strength-
against‘the cost recovery post. The total strength is shown as
868 including 105 posts of cost recovery. The total wofkingn
strength is of 8é4. Infact, the respondents have sent a proposal
seeking regularisation of adhoc promotees to the Ministry of
'Finance. This reference alsc includes the query as to whether
the applicants who are comp]eting’vtheir one year tenure on

30/6/2001 should be reverted or should be allowed to continue.

M : - » | ... 13,
o :
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Even before a rep1& has been received from the Ministry of

Finance, the respondents have already reverted these applicants|.

We agree with the applicants that since there is need for work

|
I
i

the respondents could have approcached the DOP&T for seeking their

i
approval for continuling the applicants beyond the period of oné
|

year. ;

20. The app1icahts have also relied on-two judgements in the

case of Sunderlal V/%. Unien of India 1989 10 ATC 337 and State

.of Uttar Pradesh & Ors. V/s. Saughar Singh 1974 AISLJ 474 and

the decision of this Tribunal dated 1/12/298 in the matter of PKG

Kurup & 120 Ors V/s. Union of India in OA 386/97 alongwith a.

group of OAs, as well as OA No.790/98 and 834/98. We have

perused these judgements' and we find that OA No0s.790/98 and

834/98 are not really relevant in this case. The applicants in

those OAs had been charge sheeted and then reverted. There was a

cause for reversion. 1In the present case, the applicant has noh

'Peen charge sheetebj but only for "want of vacancies, the

applicants have beepéreverted. In the othef case of PKG Kurup &

12 Ors (supra), the matter for consideration was about the ‘

" counting of the adhoc service for purpose of senicrity. Though

in passing it was helld by the Tribunal in this case that the.

promotion of the apPlicants therein was not a case of mere adhob

| |

and stop gap arrangebents made dehors the rules and therefore iﬁ.

can safely be concﬁuded that the initial adhoc promotion of the

applicants were as ber' the Recruitment: Rules. = These cases

however cannot help the case of the applicant. In the case of

Sunderlal, the petitioners were reverted after four years of

promotion on the ground 'of erroneous procedure. This case too

ég o : S 14,
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cannct come to the aid of the applicants, as ‘the applicants had
not even put in one year service when reverted. In the State of
Uttar Pradesh V/s. Saughar Singh, it has been held that Artic]e
311 of the Constituticn will be attracted if the reversiob order
entailed any penal consequence, that the reversion éf the
applicants therein was singled ocut on what was no administrative -
reason for this reversion. The foundation of the order of
reversion was the adverse entry made in the character ro]??of the

applicant and therefore it was deemed to be an order passed by

way of punishment though it shows the order to be or mere

reversion. It is seen from these judgements that the applicants:

theréin were on a different footing and they cannot be made
applicable 1in this case.

21, Since the respondents have not estab1ished in any way to
the full satisfaction that there are no vacancies and there is no
work at all so that the applicants can be reverted, ;in cur
considered view the applicants deserve to be continue& in the
higher post of Preventive Officer on adhoc basis. The resdondents
however are not prevented from seeking the approval of SOP&T to
continue these%app]icants beyond the period of one year. 3Even in
future, there is ho work for the post of Preventive Officer meant
for cost recovery, the respondents are_free to take action in

accordance with law keeping in mind that amongst adhoc seTectees,

the last peréon in merit has to go first.

it
w
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22. In tAe facts and circumstances of - the case, the OA is
allowed. Thelimpugned order dated 18/5/2001 is quashed and set
aside and thelfespondents are difected'tO'continue the applicants

in the post oﬂ Preventive Officer further til11 regular incumbents

become availablle against the unfilled vacancies. No orders as to

costs.
| | R
boosz I | | pg
{(SMT.SHANTA SHASTRY) ‘ : (S.L.JAIN)
MEMBER(A )‘ MEMBER(J)
abp. |
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