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B1/2001
Shankar Rama Chavan working ,

as Junior clerk in the office of

Senior Section Engineer (P.Way)

Central Railway, Daund and residing

at Cc~14/R, Ranagla Side area, Daund. h -

QA 82/2001

Prabhy D.Rathod, working as

Junior Clerk, in the office of

Sr. Sention Fnqgineer, Central
Railway, Wadi and residing at Railway
Quarter RR-T/122/G,

Wadi Junction, Pin-58% 225.
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Murlidhar Nagrao, working as
Junior Clerk, in the office of
Divisional Operating Manager,
Central Railway, Solapur and
residing at RRI~7/207, Modi
Railway Colony, Solapur.

P S0 JUUN-LINY NP9 )it ST

Ms. Vaishali Chandrakant Timojkar

<ing as Junior Clerk in the office

of/ Senior Section Frngineer (FL)Y Solapur
Chntral Railway, Solapur and residing at
Khairav Colony, Manohargarh, 21/6-2 -
Damani Nagar, Solapur. :
eeBoplicants

(By Advocate Shri G.K.Masand)
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1. Union of India : through
the General Managesr, Central
Railway, €.8.T., Mumbai - 400 001.
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2. Divisional Railway Manager
Central Railway, Solapur Division
Solapiur.
.- Respondents

{Ry Advocate : Shri S$.C.0hawan)

RDER

BY_HON’BLE SHRI _GOYINDAN_S. TAMPI. MEMERER (&)

This combined order disposes of four 0Oas as the

Sl

ssue was involved is the same, arguments canvassed were

identical and all the 0OAs were heard together, against

the same impugned order.

2.  Heard Shri G.K.Masand, assisted by ' Ms.
S.R.Gode Sawant, for the applicants and Shri S.C.0Dhawan,
learned counsel for the respondents.
~ ) ) ) B ) .

3. Relevant facts stated in brief, with regard to 0A No.

R1/2001 filed by Shri S.R.Chavan as brought out in the

application are that the . applicant, 'belonging to
Scheduled Tribe joined railway service in Gr. 0 on

5-1~1989 as Gangman. He responded to  Nohe dated

Ski}~1995 for selection for the post of Jr. Clerks in

the pay scale from Rs. 950-1500/~ / Rs. I0R0~-4590/F rom

Gr. D employvees  against Depttl. Promotion Quota.

Though he applied for the written test held on 11-5-199¢,

b conld not aqualify in it and thoss who could do =30 in.

written as well as viva-voce were promoted by 0ffice
Ordaer No. 72/96 dated 29-46-1996. Subsequently, in terms
of Railway Roard’s directives candidates belonging to 8T
category , who Failedfin thee weitten test ware also called
faor tThe wviwva wvooe hejd on j&walQ@&, by letter dated

14-5-~1994 1n which he was placed at S1. No.J. He  was

/

—
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" stayed by the Tribunal on &-2~2001 arl:

-
thereafter promoted by  order No. 64/96 dated 13-6-199¢
with a specific mention that the said promotion was o
trial ‘bagis against Schedule Tribe quota in terms of
Railway Roard’s letter qu E (SCT)Y 74 CM 15/34 dated
31~-8~-1974, for a period éf six months and on completion
of the said six months® +trial, a review would be
conducted and if found suitable the candidate will be
placed below those who have already been empanelled. 1t
is understood reliably that the applicants” superiors had

given the requisite report in January 1997 about his

satisfactory performance., Aapplicant has basn
continuously working in the said Jr. clerk’s post since
then and has earned annual increments regularly and has

also ben placed in the sehiority list of cerical staff as
on 1-4-1988 . Sudd@nly' therafter, without giving any
notice impugned office order No. 9/2001 dated 17-~1~2001
has  been issned directing' the reversion of fhe applicant
along with three others to their original post. This is
the ordgr under challenge in this DA. The same has been

the =said interim

relief continues.

1

4. Shri_p.D.Rathod,. Applicant_in 04 82/2001 is similarly

placed . a

@

applicant jn (4 No . 81/2001, and he was placed
at. 31. Mo, 23 in the letter dated 14-5-1994, directing
the failed candidates to appear for the viva-vooce and he
=tood promoted vide order No. 72/96 dated 29-6-1996. He
was also sought to be reverted by the impugned order

dated 17-1~7001, staved for thse prezent.
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al=ao similarly'p1aced; was at S1. No. & in . the lettar
dated 14-5-96 and he was  promoted by order No. 72/96
dated 29-6-96. He is alasn sought to be reverted by the

impugned order dated 17-1-2007, praesently stayed.

&, Ms. v

C.Ilimoikar., Apolicant:in Q& _No. 87/2001 étood

at 81. No.14 in the letter dated 14~5-96  and was
promoted by order No. 59/96 dated 3-6-199¢. She also

stood reverted by the impugned order dated l?wlw?bOl,

which has been stayed, as above.

7. Shri Masand, counsei for the applicants indicafes
that the promotion of all the four applicants though
prnvjsiohal to start with, was strictly in accordance
with the instructions of the Railway Roard, coAtained in
their 1étfer " dated 31*8*1974, - permitting the

considaration of those who have secured highest marks

who  have failed to make the drade, on a
dasis  subject to  their performance being
watched for six montﬁs by the superior officefs; Once at
the end of the trial period of the said six months, the
performance has been certified to be satisfactéry, as has
udderstandably been done in the impugned cases and the
aﬁplicants have completed four years in the higher grade
and have.even,been placed in  the seniority list, they
could  not  have béen reverted and that too, without
notice. The impugned  order was,_vtherefore, ex-facie
illegal and cﬁuld not haye braean ‘issued" Shri Masand
further arguas, relving upon the daecision of thex Firll

FBench of  the Tribunal in the case of Jethanand & Ors .

Y. DAL & Ors. (1989 (2)  aTg B361), that a railway
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SCC4085), which according to him covered the case of the

applicants - and protected them against 'arbitrary

reversion. ' -

3. Vehemently OPPORing the pleas of the applicants Shri
S.C.Dhawan, learned cousnel for the respondents points
out. that no cause of action has been disclosed and nn
prejudice has baen caused by ‘the reversion of the
applicants from the post of the junior clerks, which they

were not  holding on any  regular basis, and a4s  the

cancellation has been brdered by the higher authority on

finding that thers weare procedural defects in the
zelection. Respondents point  out that though 25 sT
- {

candidates including the 4 applicants, who were the best
among - the failures, and who were working in different
places were called for viva~voce test on  16~5-94 . byt
only 14 of them appeared for the same. Without verifying
the reasons of absence fn: tha other 11 canddidates, the

selection was held and 4 candidates - the 4 applicants in

o g Oﬁ&fw@re recommended for appointment on  trial
Complaints were fhprafter received from one who

d not attend the viva-voce, some who waere seniors and
who  had attéined.high@r marks than the applicants in tha‘
‘written test  about the lrt@guldtlry in the procedure.
Investigationé were started by the Vigilance Eranch whilea
the applicants continued to work as  Junior Clerks, but
they were not regularised; fh& applicant& continued to
be holding the posts provisionally. 0n completion of the
investigation, tﬁe Yigilance Rranch communicated its
advice vida letter dated 3~lm2001 that the earlier

recommancdat on for selention be  cancelled and F e ti

— - . s
viva-voce be  held again for all the 28 applicants.  This

. . . g e e bhe mrocednre acee b
aa 1eo b bhe tmpnaned nrder . GBs the neoceding ATOD T

-
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amployee holding a promotional post cannot be reverted
back after the expiry of 1& months  and  that too in &
GUrSOry manner as  has bean doné by respondents. The
impﬂgnﬂd order makes a mention of some investigation
Caréi@d out by the Central Vigilance frganisation of the
Raillway Board about the alleged procedural irregularities
of selection. But no opportunity whatsoever has been
given toithe applicants, to be heard, before the decision

was taken against them. Moresn, the applicants are not

held as responsible or guiity in any way in the
commission of alleged irregularity. He further states

that in terms of para 219 (1) of IREM, "a panel once
approved should not normally be cancelled or amended. IFf
after the formationvor announcement of the panel with the
approval of the competent authority, it is found

subsequently that there were procedural irregularities or

Cother defects and it is considered necassary to cancel or

amend such a panel, this should be done onlyathe approval

of the authority next higher than .the one that approved

the panel . The appointment ordel of the applicants had
been issued on behalf of the Divisional Railway Manager '
and, therefore, it is doubtful whether the same could
have cancelled with the sanction of the C.P.O. (Chief
Parsonnal Of%icer] who is not the Officer higher in rank
than the 0.R.M. Further, Shri Masand, refers to para 220
of  ITREM, which states .that "panels  drawn with the
Selectioﬁ Boards and approved competent authority shall
be current for two, vears from the date of approval of

competent  authority or it it is exhausted, whichever is
I

earl] iar, Tt woutld mean that the concellation of tha

panel after four years has no sanction in law. | earned
counsel also Invites our attention to the decizsion of +he

Hor’ble Supreme Court’s  decision  in Civil  appeal Mo,
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5714/98 dated 13~11~1998, ngmuigggxgwgkwjﬁgL (1998 (8)
SCC 408), which according to him covered the case of the

applicants - and protected them against Aarbitrary

revarsion.

8. Vehemently opposing the pleas of the applicants  Shri
S.C.0hawan, learned cousnel for the respondents points
out that no cause of action has been dizclosed and no
prejudice has besen caused by .the reversion of the
applicants from the post of the junior clerks, which they
were not  holding on  any regular basis, and as the
cancellation has been brdered by the higher authority on
finding that there were procedural defects in the
zselaection. Respondents point odt that though 25 ST
. x
candidates including the 4 applicants, who were the best
among - the failures, and who were working in different
rlaces were called for viva-voce test on  16-5-96, but
only 14 of them appeared for the same. Without verifying

the reassons of absence for the other 11 canddidates, the

selaction was held and 4 candidates -~ the 4 applicants in

Fo8 Oﬁﬁfwere recoqmend@d for appointment on trial
Complaints were therafter received from one who
‘d not attend the viva-voce, some who were seniors and
who  had attéined highar marks than the applicants in  the
‘written test about the irregularity in the procedure.
Investigations weré started by the ¥igilance Branch while
the applicants continued to work as Junior Clerkﬁ, but
thay were not regularisédn fh@ applicants continued to
be holding the posts provisionally. 0On completion of the
investigation, the Yigilance Rranch communicated its

advice wvide letter dated 3*1“2001 that the earlier

recommandation for selention  bea cancel led arnd freﬁh

~

LR

viva-vore be  held again for all the 75 Applicants .  This

Fad Ted o the Tmpuaned nrder . A2 Fhe procEaire acdnn Fec

.-
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by ﬁh@ respondent% were correct, the applicants should
have no  grievance whatsoever, Fven though, the
c&ftificateg about the pearformance of the officers were
received, those oould not be Coﬁsidered as the
investigations were already on. " Decision taken was legal
and proper, Thaera was no case for giving any show caus=e
notice or for providing any additional opportunity to the
&ppliéants as the investigation related to procedural
irregﬁlarit@is and was nof against any applicant in
particular. In fact, the impugned order was no reversion
at all but was only the posting of the applicants to
their origiﬁal posting, in view of the cancellation of
the earlier recommendations for promoting them. In the
circumstances of the case, reliance placed by the

applicant on the judgement in the case of Jethanand &

+Tre Vit i S s i s S e o M

Ors., (gupra) was not justified. Further in the case of

1ap$e$ are noticed about a sk i6n  even after the
&elected panel has, been ekhaugted, the competent
authority can cancel the same, if it was found that
irregulérities had  been commitited. The said decizion of

the Tribunal was squarely applicable in the instant case

and the 0As should be dismissed, urgas Shri Dhawar .
k)

9. Replving on bahalf of the applicants Shri Masand
avers that the points raised by the respondents do not
support their caze. Hea sayS that even  the respondaents
conceds fhat the irregularity in procedure, if any, which
arcose  during the selection, was not caused by the
applicants. Therefore, there was no reason  to  punish
T b The applicants are definitely not to blame if the

respondaents had failed to intimate &11 concered o atbend



the test. But the Pespond@ntg"failure'to do their  duty
should  not  go  against the genuine rights and claims of
the applicant, ‘specially after they had held the post of
dro Clerks for over four y@afsg had  earned increments
therein and  have even been placed in the seniority list
of the higher grade as on 1~4-~1998. Learnad couﬁsal
Further says that the applicants do not at all mind, ewven
if those who could not reach the venue of.the viva on the
rél&vank date, are given additional chances to appéar in
the test and are promoted if they aqualify in it and avean
baing placed above ths applicants, if they infact are
seniors.  Their only plea was that the promotion which
had bean @arﬁed by them correctly, should not be taken

-

away from them.

10.  Shri Masand, further submits that Para 223 of IREM

Speﬁifically”_»pfovide3 for holding supplemantary

"eelection, when an individual cannot attend the Selection
e

Ard  due  to, late receipt of the information or late
raliaf by the administration or sickness of the candidate
or other reasons over which he has no control, but such
$aiection should.be done by the same Selectién Committea
and be held within one month from the first selection.
Respondents  could  have correctly taken recourse to tha
above, aa’ tha only idrregularity in procedure which
occurred  was  that  some candidafeg could nét attend the
interview. Instead of taking action as provided above,
respondents  hawve chosen o cancalvthe order after four

vears  for which there was no sanction, pleads the

counsel .
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11. We havé carefully deliberated on the rival
aontentibns and considerd the fact: and circumstances
brought on  record. Facts of the case are not disputed.
Applicants in all the four OAs, belong to ST  community,
who  have been promoted on  the basis of the viva-vocee
cmnducted for the best among the failures.in the written

test on the basis of the specific policy of the Railwaw

Roard as contained in their letter No. Foo(scTY 74 CM
15/34 daﬁed 31-8-1974. They were originally promoted on
provisioﬁal bhagsis in June 199&/subject toy review of their
performancé by their seniors, who héd given their reports

in January, 1997. They had alzo continued to work

uninterreptedly in  the said posts since then. Tha

-,

impugned order was seeking to cancel their promotion on
the ground that there were complaifits about irregular

procedure having been followsc selection, which

was  proved in the investigatinon by the Vigilance Depttn'
who have recommended.the cahcellation af selection after
4 1/2 years. It is evident and also admitted during the
hearing that procedural iﬁregularity was  that, due to
ingufficiént notice, 11 of 25 candidates called for
viva-voce could not be present. This s a fact Which
wonlad  have h@en~ noticed immediately and acted upon in
acoordancea with procedure prescribed for the purpose  and

14

nesd ot have waited for a complaint fto be filed for

i

being acted upon. At the same tim it is clear that the

®

Yigilance Deptt. who conducted the investigation ‘o i
not  point  any incorrect or improper action committed by
the applicént to gain impréper or illegal selsction.
What has :happﬁﬁgd wasx & failure of the P&gpond@nt$ T
inform the candidates about the %ﬁi@ctinn in time and the

same cannot dead  to  any  disqualification For the
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applicants  who had appeared for tThe viva~-voce and made

fhe grads. Respondents could have taken action, if fhey
felt needed to consider the case of fhoge who could not
artted the viva-voce and given them aﬁother chance, within
a ahért while and rendered tﬁ@m justice. Instead they
| . ovd el
have chosen to wait for four‘ygars and direct reversion
of the applicants who have already put in more than four
years in the promotional post . The plea by the
respondents  that the applicants’ promotion  was ‘only
provisional does not cut any ice on the said promotion
was subject to thé satisfactory nature of their service
being cartified by their superiors by six months, which
the latter had also done. That being the ‘caﬁe,
respondents” action in re-opening the issue and reverting
the applicants after four and half years and that oo

without any notice was irregular.

From the facts brought out on record, it is evident

Fhe only irregularity in the procedure which arose
was that eleven (11) ot of twenty five (25) candidates

could not appear for the viva~voce held on 16-5-1996, on

Carcount of  insufficient  or late notice. This is & case

p]early covared by para 723 of  TRFM  dealing with
supnlensntanry aslection/suitability test. - Relevant
portion of fThe said paragraph reads as below -

(i) & supplementary cslection may be held in the
following types of casex o~

- fa) summons for interview peing received too late by

the cnadidates making it difficult for him to reach the

place of interview;

(b) administration’s failure to relieve him in time for

interview;

(o) Sickness of the candidate or other reason over which
the anployas has 0o control . Unavoidable  absence will
not, however, include absence  TO attend a wedding or
aimilar function Gr abzencs Over which he has contral led.
Sickness shonld be coversd by & apacifin service from the
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Railwav Maedical OFficer.

(i) The  supplementary  meeting of the Selection Roard
should az  far as  possible be attended by the =zame
Of fFicars whn were present at the first Selection Roard
and held within' one month of the first selection or the
return to  duty of the smplovees concerensd provided that
the employvee returned to duty not later than three months
after the holding of the first selection. In case the
return  of the enplovese is delaved bevond three months,
the result of the selection need not be deferred, the
name of the employee being incorporated as if he had
appeared at the sslection whan first held. The employvee
will not be eligible to be considered if he returns to
dJuey more than six months after the date of +the first
selection.

(311) Not more than one supplementary selection should
normally be held to cater to the needs of absentee due to

sickness, non-intimation/late intimation of dates of
tests etc. The second supplementary selection should be
held rarely and with the personal approval of Chief
Parsonnel Officer based on merits of each case,

" The viva~voce test having been fist “6§j/9n 16~5-1996, it
/ ’ of test

was essential that the supplenentar '¥election
could have been held if felt needed within one month frdm

that date and not later. The respondents in these cases

‘have chosen to cancel the recommendations relating to the

first ftest after four and half (4 11/2) VO S wtihout
adducing any reason for such deviation from the procedure

prescribed in para 223 of TREM. The same has na sanction

in law and cannot be endorsed.

12 We have perused the relevent records concerning the
complaint about the alleged irregularity in the selection
DEOCESS T he ihvestigatin undertaken on the basis of the
telegrém dated 31~5-1994% and its result have led o the
cancellation of recommendation and the reversion of ths
applicants to tﬁeir original posts. It is seen that the
investigation has been initiated on thse basis of a
telagram five 1}n@ compliant indicating that insufficient
Fime has besn gjven e fhe ST emploves whila Ca]]inévthem

for viva-vonre test for selecting the best among the
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failures and that there was pick and choose policy. Rut
at the same time it is clear frém the .Invaﬂtigation,
Report that tha applicants were not respongible for any
irrégularity in the conduct of the examination ;r that
they "made any speciél efforts to obtain selection by any

improper methods. That being the case, the question‘ of

_their being reverted after four and half vears and after

OAs

by yANan s, TaMpAYST [ P A 13 £ IR
/ mﬁn (A) e : | MEMBER (1)

they have been placed in the seniority list cannot arise.

13. In  view of the above findings, de hold that the
action of the respondents in seeking to cancel4 the
prdmotions ‘of the applicants in thejﬁvfour 0As cannot be
sustained in law. The order No. SUR/P/ADM/TFR/Promotion
dated 17-1-2000 and office order No. 9/2001 impugned in
all these O0As are quashed and set aside with relief of
regularisation to the applicants. We also order that thev

respondents shall péy to the applicants cost quantified

at Rs. %i:o/(Rupees Two  thousand only) in each of the

Coa, e B T U U . JR— S e
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