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HON’BLE SHRY SﬁLnJAIN; MEMBER (J)

HON’RLE SHRT GOVINDAN S. TAMPI, MEMBER (&)

0A 81/2001
Shankar Rama Chavan working'

as Junior clerk in the office of
Ssenior Section Engineer (P.Way)
Central Railwayv, Daund and residing
at C-14/R, Banagla Side Area, Daund.

Prabhy D.Rathod, working as

Junior Clerk, in the office of

Sr. Section Engineer, Central
Railway, Wadi and residing at Railway
Quarter RR~1/122/G, ,

Wadi Junction, Pin-S85 225.
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Murlidhar Nagrao, working as
Junior Clerk, in the office of
Divisional Operating Manager,
Central Railway, Solapur and
residing at RRI~7/207, Modi
Railway Colony, Solapur.

Aing as Junior Clerk in the office

A Senior Section Fngineer (FL) Solapur
Central Railway, Solapur and residing at
Fhairav Colony, Manohargarh, 21/6~2
Damani MNagar, Solapur.

(By Advocate Shri G.K.Masand)

1. Union of India : through
the General Manager, Central
Railway, C.S$.T., Mumbai - 400 0O01.

L LBnplicants



z. Divisionaerailway Manager
Central Rallway, Solapur Division

Solapur.
A .- Respondents

(Ry Advocate : Shri S.C.Dhawan)

o.R DER

BY_HON’BLE _SHRI_GOVINDAN_ _S. TAMPI. MEMRER_ (&Y

This combined order disposes of four 0As as  the
issue was involved is the same, arguments canvassed weare
identical and all the 0OAs were heard together, against

the same impugned order.

@ Heard Shri  G.K.Masand, assisted by Ms.
S.R.Gode Sawant, for the applicants and Shri S.C.0hawan,

learned counsel for the respondents.

3. Relevant. facts stated in brief, with regard to 0A No.
R1/2001° filed by Shri $.R.Chavan as brought out in the
application are that the applicant, belonging to
Schedulﬁd Tribe joined railway service in Gr.  D on
5&lwl9é9 as  Gangman. He  responded  to Note dated
3-11~-1995 for selection for the post of Jr. Clerks in
the pay scale from Rs. 950-1500/~ / Rs. 2050~4590/From
Gr. D employvees  against Depthl. Promotion Quota.
Though he applied for the written test held on 11-5-1996,
he could not qualify in it and those who could do =0 in
written as well as viva-voce were promoted by Office
Order No. 772/96 dated 29-6-1996. Subseﬁuently, in terms
of Railway Board’s directives candidates belonging to ST
cateanry, who failed in the written test were also calléd
for the wviva vooe hejd an j&waJ@@&, by letter dated

14--5-1994 in which he was placad at $1.  No.l. He was
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thersafrar promoted by  order No.  64/96 dated 123-6-199¢
with a specific mention that the said promotion  was  on

trial basis against Schedole Tribe quota in terms of

Railway Roard’s letter Mo. E (SCT) 74 CM 15/34 dated
31~8~1974, for a pefiod of six months and on completion
of the said six months’ trial, a review would be
éonducted and if found suitable the candidate will be
placed below those who have already baen émpanelledu It
is under&tood reliably that the applicgnts’ superiors had
given< the requisite report in January 1997 about his
satisfactory performaqce“ | Applicant ‘has bean
continuously working in the said Jr. ~clerk’s post since
then and has eafned annual incrgments regularly and has
also ben placed in the seniority list of cerical staff as

on 1-4-1988 . Suddenly therafter, without giving any

notice impugned office order No. 98001 dated 17-1~2001

has  been 1ssued directing the reverXfion of the applicant

along with three others to their original post. This 1is
the order under challenge in this 0A. The same has been

stayed by the Tribunal on &-2~2001 and the said interim

relief continues.

4. Shri P.D.Rathod. Applicant_in_0a 872/2001 is similarly

placed as applicant in 0A& No.81/2001, and he was placed
at 81“_ Mo. 23 in the letter dated 14-5-1996, directing
the failad candi&ates to appear for the viva-voce and he
stood promoted vide order No. - 72/96 dated é9;6w1996~ Hex
WARS also sought o be  reverted by the impugned order

datéd 17~1-2001, stayed for the present.



5. Shri_ Lurlidha f‘__mm,»uraryL applicant in DA_NO R3/72001

al=o fRimilarly placed, was at 1. No. & in the Jletter

dated 14-5-9&  and he was  promoted by order Noy,  72/96
dated 79-4£-9¢ He is alsn ROUGHT to be reverted by  the

impugned order dated 17-1-2001, bresently staved.,

6. Ms. NM.C.Timoikar, applicant in O& No. 87/72001 stood

at 8). No.1l4 in the letter dated 14-5-94  and was
promoted by order No. 59/96 dated 3-6~1996 . She also
stood  reverted by the impugned order dated 17w1w2001,

which has been stayed, as above.

7. Shri Masand, counsel for the applicants indicates
that the promotion of . all the four applicants though
‘prmvisinhal to  start with, was strictly in arrnrdanrn
with s 1n\frurf10n\ of fhm Railway Board, contained in

thei dated 31~B~1974, permitting the

con&idera;f&n of those who have secured highest marks
amongst.  those who have Ffailed to make the grade, on a
provisional basis subject to their performance being
watched for six months by the sup@riorioffir:@r‘s~ Once at
the end of the trial period of the said Rix months,  the
performance has been certified to be zatisfactory, as has
understandably been done in the impugned cases and the
épplicant& have completed four years in the highar grade
and hﬁvé evan been placed in  the e niority list, they
could  not  have been  reverted and that too, without
notice. The impugned order was, therefore, _eXWfacie

i11 saal and  could not have boan 1)®ied . Shri Masand

P

further argues, relving upon the decision of  the Full
Bench  of  the Tribunal in the case of dethanand & Ops.,

Vs 0T & Drs. (1989 (21 AT] X61),  that a railwawv
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~employee  holding a promotional post cannot be reverted

oy

back after the expiry ﬁf.l& months  and  that too in &
CHrROry manner Aas  has been dona. by respondents. The
impugned order makes a mention of some invastigation
carried out by the Central Vigilance Organisation of the
Railway Roard about the alleged.procedural irregularities
of selection. But no opportunity whatsoever has been
given tofthe applicantﬁyrto be-heard, befare the decision
was taken against . them., Morego,:thé applicants are not
held as  responsible or guilty .in  any way  in the
commission of alleged irr@gularify" He further states
fhat in terms of para 219 (1) of IREM, "a panel once
approved should not normally be cancelled or amended. IFf
after the formation or announcement of the panel with the

approval of is  found

subsequently that there were procedural 1rregularities or

- other defects and it is considered necessary to cancel or

borfh

amend such a panel, this should be done Only“the approval
of the‘authorityinext higher than thé one that approved
the panel . The appointment order of the applicants had
been iésued on behalf of the Divisional Railway Manager
and; therefore, it is doubtful whether the same could

have cancelled with the sanction of the C.P.O. (Chief

Personnel  Officer) who is not the Officer higher in rank

than the DJLM~ Further, Shri Masand, refers to para 220
of IRFM, which ‘states  that "panels drawn with thse
Selection Roards and approved competent avthority shall
be current for two vears from the date ¢0f approval of
competent  authority or it it is exhausted, whichever is
earli@r; I't would mean that the concellation of the
panel after four years has no sanction in law. »Learhéd
counsel also invites our attention to the decision of the

Hon ble Supreme Court’s  decision in Civil Appeal Mo
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5714/9% dated 13~11-~1998, Ram Ujarey vs . Uor (1

SCC 408), which according to him covered the case

998 (8)

of  the

applicants and protected them against arbitrary

reversion.

], Vehem@ntly opposing the pleas nf the applicant

S.C.Dhawan, learned cousnel for the respondents

“out that no cause of action has been disclosed

prejudice  has beaen -caused by the reversion
applicants from the post of the junior clerks, whi
ware not  holding on any regular basis, and
cancellation has been ordered by the higher autho
finding that there We e procedhral defects i
selection. . Respondents point out _that though

candidates including the 4 applicants, who were th

among  the failures, and who were working in di

plac led for viva~voce test on  16-5-9

only 14 them appeared for the same. Without ve
the reasons of absence for the other 11 canddfdat
saiection was held and 4 candidates - the 4 applic
these OAs-~were recommended For appointment on
basis. Complaints were therafter receivaed from

could not attend the yiva*voce, some who were seni
who had attained higher marks than the appliéahta

written test about the irregularity in the pro
Investigations were started by the Yigilance Branc
t b épplicants continued to work as  Junior Cler

they were not regularised. The applicants conti

31

Q
7]

i

be holding the p provisionally. 0On completion
ihVE$tigation, the -Vigilance RBranch communicat
advice wvide letter dated Z~1-2001 that the

reconmendation . for selection be  cancalled and

viva-vore ba  hald Aagain for all thae 28 apnlicants .

had led to the tmpuaned nrder ., AR Fhe procedn re
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by  the respondents  were correct, the applicants should
have no  grievance whatsosver. Even though, the
certificates about the performance of the officers were
received, those oould not  be considerad as thes
investigations wererairemdy on. Decision haken was Jlegal
and propear., There was no case for giving any show cause
notice or for providing, any additional opportunity to the
appliéants as the investigation relatad to procedural
irrequlariteis and was neot against any . applicant in
particular., In fact, the impugned order was no reversion

at all but was only the posting of the applicants to

7 their original posting, in view of thg/.awcellation of

the earlier recommendations for'promotivé t “In  the

circumstances of the case, reliance placed by the

applicant on the judgement in the case of Jethanand &
Qrs.  (supra) was not justified. Further in the case of

A.S.Rakshi & 0Ors. Vs. Western Railway, (04 No. 6&06/93)

Full Bench of the Tribunal had held on that if procedural
lapses are noticed ébout a =selection even after the
se]ect@d panel has baen ekhaust@d, the competent
anthority can cancel tﬁe same, 1if it was  found that
irregularities had been committed. The said decision of
the Tribunal was squarely applicable in the instant case

and the 0As should be dismissed, urges Shri Dhawan.

9. Replying on behalf of the applicants Shri  Masand
avers that the points raised by the respondents do not
support their éage" e sayS that even the respondents
conméde that the irregularity in procedure, if any, which
armﬁé during the =selection, was not caused by the
applicants. Therefore, there was no reaszon to punish
hem . The applicants are definitely not to blame if the

respondents had failed to intimate all concered to attend
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the ftest. But the respondents” failure to do their cuty

~should  not go  against the genuine rights and claims of

the applicant, specially after they had held the post of
Jr Clefks for over four years, had earned increments
thaerein and have even been placed in the seaniority list
of the higher grade as on 1-4~1998. Learned connsel
further says that the applicants do not at all mind, ewven
if those who could not reach the venue of the viva on the
relsvant date, are given additional chances to appedar in
the test and are promoted if they qualify in it and even
baing ' placed above the applicants, if thev infact are
seniors.  Their only piea was that the promotion which
had  bean vearne& by them correctly, should not be taken

amay from them.

-

10.  Shri  Masand, further submits that FPara 223 of IREM .

specifically provides for holding supplementary

salection, when an individual cannot attend the Selection

Board due o latre feceipt of the information or late
relisf by the adminiatratioﬁ or sickness of the candidate
or other reasons over which he has no contral, but  such
Sei@ction should be done by the same Selectinn Committes
and be held within bne month from the first selection.
Respondants  oonld  have Gorr@ctiy taken recourse to the

above,  as  the only irregularity in  procedure which

oceurred  was that  some candidates could not attend the

inteérview., Instead of taking action as provided abaove,

respondents  have chosen +to cancel the order after four

vears for which there was nao gsanction, pleads the

counsel

S 4 a
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11, -Wé have carefully delib@rated on 'the rival
contentions and considerd the facts and ciroumstances
brought: on  record. Facts of the case are not disputed.
Applicants in all the four 0As, belong to ST  community,
who have‘ been promoted on  the basis of the viva-vore
Canducted,for the beét among the failures in the written
test, on the basis of the specific policy of the Railway
Roard as contained in their letter Mo, E(SCT) 74 M
15/34 dated 31w8~1974~ They were originally promoted on
proviﬂional basig in June l§9$ suhject to review of their

performance by their seniors, who had ai

in January, 1997. They had also cobnt

uninterreptedly in thg said po&ts\ sSince then. The
impugned order was seeking to4cancel their promotion on
the  ground that there were complaints about irregular
prhcedure'ﬁaving been followed in the §electian, which
was  proved in the investigation by the_Vigilance Deptt~
who have_recommendeﬂ thalcancellation of selection after
4 1/2 years. Tt is evident and also admitted during the
hearing that procedural irregularity was . that, due to
insufficient notice, 11 of 25 candidates called for
vi#awvmc& could not be present. This is & fact; which
would  have  bean noticed immediately and acted unon in
Accordance with procedure prascribed for the purposa  and
need  not  have waited for a complaint to be filed for
béing‘amted upon. At the same time,(it iS'Cléar that the
Yigilance Deptt. who conducted the invaestigation ‘did
not  point any incorrect or improper aﬁtion committad by
the applicant to gain  improper or illegal selection.
What  has  happened was a failure of the respondents Lo

inform the candidates about the saelaction in time and the

Y
ot

same  cannot lead to any  disqualification far the
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applicants  who had appeared for the viva-voce and made

thé grade. Respondents could have taken action, 1f thev
felt needed to consider the case of those who could not;
atted the viva-voce and given them another chance, within
a short while and rendered them justice. Instead tThey

ol

have chog@h to wait for fourfyears and direct reversion
of the applicants who have already put in more Than four
VRIS iﬂ the promotional post. The plea by the
regpondﬁnts that the applicants’ promotion wWas ‘only
provisional does not cut any ice on the said promotion

was subject tn the matisfactory nature of their service

baing certified by rheir superiors by six months, which

the latter had also dorie . That being the nase,

respondents’ action in re-opening the issue and reverting

anpplicants éfter four and half years and that too

- - e .
~any notice was irregular.

-

12. From the facts brought out on record, it is evident

that the only irregularity in the procedure which arose

€

was  that eleven (11) oot of twenty five (25) candidates

could not appear for the viva-voce held on 16~5~1996, on

i

accnunt of inaufficient or late notice. This im & Case

clearly covered by para 2723 of TREM dealing with

5y Relevant

upplamantary aelaction/suitability test .

portion of the said paragraph reads as below -

(i) &  supplamentary cmlection may be held in . the
following types of cases o=

(&l aummons For interview being received too late by
the cnadidates making it difficult for him to reach the
place of interview; '

() administration’s failure o relieve him in time for
interview;

(n) - Sickness of the candidate or other reldson Over which
Fhe employves hAas N control . Unavoidable absencs will
not, howevear, include  absence  to attend a wadding or
aimilar function or APbHR@ENOR OVer which he has contral led,
Gimkness ahould be coversad by a spacific srrvice from the

L4

oe——
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fallures and that there was pick and choose policy. EBut
;at the same time it is clear from the Investigation
iRepwrt that the applicants were not responsible for any
irf@gularity in the conduct of the examination or that
they “made any special efforts to obtain selection by any
:iﬁproper methods., That Eeing the case, the question of
their being réverted after four and half wvears and af%eﬁ

they have been placed in the seniority list cannot arise.

.13, In wview of the above findings, we hold that the
action of the respondents in seeking to cancel the
0of the applicants in thejfbfour OAs cannot be

in law. The order No. SUR/P/ADM/TFR/Promotion

ted 17~1-2000 and office order No. 9/2001 impugned in
all these 0Aas are quashed and set aside with relief of
regularisation to the applicants. We also order that the

respondents shall pay te the applicants cost quantified

At R=s. ROOO/ (Rupees  Two thousand only) in each of the
OAs. \ e | . .
s
(fapy 7ANaN S TaM/f ) - (S.L.JATNY
/ WER (a) y MEMBER ()
fvikas/
\




