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0a 81/2001
0A 82/2001
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MUMRAT, THIS THE 22 W DAy OF JUNE, 2001

HON’BLE SHRI S.L.JAIN, MEMBER (J)

HONRLE SHRI GOVINDAN S. TAMPI, MEMBER (A)

Shankar Rama Chavan working

as Junior clerk in the office of
Senior Section Engineer (P.Way)
Central Railway, Daund and residing
at C~14/R, Banagla Side area, Daund.
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Prabhuy D.Rathod, working as

Junior Clerk, in the office of

Sr. Section Fngineer, Central
Railway, Wadi and residing at Railway
Quarter RR-1/122/G,

Wadi Junction, Pin~585 225.
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Irlidhar Nagrao, working as

\unior Clerk, in the office of
NDivisional Operating Manager,

Central Railway, Solapur and
residing at RBI~7/207, Modi
Railway Colony, Solapur.

rMs. Vaishali Chandrakant Timojkar
working as Junior Clerk in the office

of Senior Section Fngineer (FL) Solapur
Central Railway, Solapur and residing at

"Rhairav Colony, Manohargarh, 21/6~2

Damani Nagar, Solapur.

(By Advocate Shri G.K.Masand)

1. Union of India @ through
the General Manager, Central
Railway, C.S$.T., Mumbai - 400 0O01.

L Lanplicants



2. Divisional Railway Manager
Central Railway, Solapur Division

Solapur. ,
. - -Respondents

(By Advocate . Shri S.C.Dhawan)

o.RDER

BY_HON’BLE_SHRI_GOVINDAN_S. TAMPI. MEMRER (A)

This combined order disposes of four 0As as the

ety
4]

sue was involved is the same, arguments canvassed were
identical and all the 0OAs were heard together, against
the same impugned order. : o

~

2. Heard Shri G.K.Masand, assisted by . Ms.
S.R.Gode Sawant, for the applicants and Shri S$S.C.0hawan, \ 4

learned counsel for the respondents.

3. Relevant facts stated in brief, with regard to 0A No.

]1/2001 filed by Shri S.R.Chavan as brought out in the

DR

///“p W cation are that the applicant, belonging to
‘ Sch&

led Tribe joined railway service in Gr. D on
5-1-~1989 as éangman, He responded to Nofe dated
3-11-1995 for selection for the post of Jr. Clerks in B
thes ﬁay scale from Rs. 950~1500/~ / Rs. 3050~4590/From
Gr. D employees against Depttl. Promotion Quota.
Though he épplied for the writteﬁ test held on li~5wl996a
ha could not qualify in it and those wﬁo could do  so  in
written as well as viva-voce were promoted by.Office
Order No. 72/96 dated 29-6-19964. Subsequently, in terms
of Railway Board’s directives candidates belongihg to ST
category, who f%iled in the wiritten test were also called

for the wviva wvoce held on j6~5~]996, by letter dated

14-5~1994 in which he wAas p13héd at $i. N 1. He  mwas
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thersafter promoted by order No . A4/96 dated 13-6-1996
with a specific mention that the =aid promotion wasl on
trial basis against Schedule Tribe quota in terﬁs of
Railway RBoard’s jett@r No. E (sSCT) 74 CM 15/34 dated
31~8w1§74, for a period of six months and on completion
of tHe csaid six months® trial, & review wguld be
éonduéted and if found suitable the candidate will be
placed below those who have already been empahelled; It

is understood reliably that the applicants’ superiors had

given the requisite report in  January 1997 about his
satisfactory performance. : applicant has beean

continuously working in the said Jr. clerk’s post since
then and has earned annual increments regulariy and has
also ben'placed in the seniority list of éerical staff as
on 1-d~-1988 . Suddenly therafter, without gqiving any
not&ce impugned office order Non /2001 dated 17-1-2001
has been issued directing the reversion of fhe applicant
along with three others to their original post. This is

the order undar challaengejin this 0A. The sama has been

stayed by the Tribunal on /2001 and the said interim

relief continues.

4. Shri P.0.Rathod. Applicant_in 0a 82/2001 is similarly

placed as applicant in 0& No.81/2001, and he was placed

t S1. HNo. 23 in the letter dated 14-5-1996, directing

Y

the failed candidates to appear for the viva-voce and he
stood promoted vide order NO . 72/96 dated 29-6-1996. He
was also sought to be reverted by the impugned order

dated 17-1~7001, stayed for the present.
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~~~~~~~~~~~~~~~~~~~~~~ QLao. applicant in 0a No. 82/2001
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alsn Similarl]y placed, was at ). No. &

dated 14-5-9¢ and  he was promoted by order No. 72/96
dated 29-4-96.  He 1s also sought to be rev&rtéd by the

impugned order dated'l7~lw2001, presently stayed.

&, Mg, V.C.Tlimoikar, ﬁpoligant'in O&_No. 87/2001 stood

at S1.- No.l4 in the letrter dated 14~5-94&  and was
promoted by order No. 59/96 dated 3-6-~1996. - She also
atood  reverted by the impugned order dated 1?~1~2001,

which has been stayed, as above.

7. Shri Ma$and, counse] for‘thexapplicants indicates
thét the promotion of all the four applicants though

rovisional +to start with, was strictly in accordance

”6 the dinstructions of the Railway Board, contained in
thei ¢ lattar dated 31-8~1974, - permitting the
consideratiOﬂ of those who have secured highest marks
amongst  those who  have failed to make the grade, on a
provisional basis subject . to their. performance being
watchad for six months by the superior officers. Once at
the end of the trial p&riéd of the said six‘months, the
performance hg§ been cartified to be gatisfactory, as has
understandably been done in the impugned cases  and the
aﬁplicants hawve compieted four vears in tﬁe higher grade
and have even been placed in  the senimfity list, they
could  not have béen reverted and that too, without
notice. The impugned order was, therefore, ex-facie
illegal and couid not  have been  issued. Shri Masand
further argues, relving upon the dacision of the Fiyrll
Fench  of  the Tribonal in the case df lﬁtﬁﬁﬁﬂaﬂwﬁwggﬁk

Ve UNTL & Nes. (1989 (2)  ATI 361), that a railwav

in  the letter
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- other defects and it is conside
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amployee  holding a promotional post cannot be reverted
back?after the expiry of 18 months and that  too in &
CGHISDEY manner as  has  besn done by respéndents, The:
impugnéd ordar makes a mention of some  investigation
carried out by the Central Vigilance Organisation of the
Railway Roard about the alleged procedural irregularities
of selection. But no opportunity whatsoever has been
given to'the applicants,.to be heard, before the decision

was taken against them. Moreso, the applicants are not

held as  responsible or guilty in any way in the
commission of alleged irregularity. Me further states

“that in terms of para 219 (1) of IREM, "a panel once

appréved should not normally be cancelled or amended. If
after the formation or announcement of the panel with the
approval of the competent authority, it is found

subsequently that there were prpcedural irregularities or

necessary to cancel or
. Gerfh

amend such a panel, this should be done onlxhthe approval
of the authority next higher than the one that anpprovead
the pansl . The appointment ordér nf the applicants had
been‘issued on behalf of the Divisional Railway Manager
and,j therefore, it 1is doubtful whether the same could
have cancelled Qith the‘sanction of the C.P.0. (Chief
Personnal Officér]_who iS'not.the Officer higher in rank
than the D.R.M. Further, Shri Més%nd, refers to para 220
of  IREM, which states that “panels drawn with the
Selection Boards and approved competent autﬁority shali
be current for two yvears from the date of approval of
competent authority or it it is exhausted, whichever is
aarliérh It would mean that the concellation of the
panal after four .yﬂars has no sanction in law. Learned

counsel also invites our attention to the decizion of the

Horn’ble Supreme Court’s decision in Civil appeal Mo
f

Ve
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5714/98 dated 13-11-1998, ngwui§ggxwx§*~wugi,(1998 (8)
SCC 4085), which according to him covered fthe case of  the

applicants and protected T hem against érbitrary

reversion.

8. Vehemently opposing the pleas of the applicants  Shri
S.C.Uhawan, learned cousnel  for thé respondents points
out: Ehat no cause of action has. been disclosed and nn
prejudice hés been caused by the reversion of the
apprlicants from the post of the junior clerks” wﬁich they
were not  holding onany  regular basis, and as . the
cancellation has been orderead by the hiéher authority oﬁ
finding that there were procedural defects in the

selection. Respondents point out that though 25 8T

-

candidates including the 4 applicants, who were the bast

among  tha failures, and who were working in different

laces waere called for viva-voce test  on 16-5-94, byt

¢

only 14 of them appeared for the same. Without verifying

the reasons of abséncé for the other 11 canddidat@s, the
selection was held and 4 candidates - tHe 4 applicants in
Thesea Oﬁﬁww@ré' remommend@d for appointment on trial
basis. Complaints  were therafter received from one who

-

could not attend the viva-voce, some who were seniors and

who had attained higher marks than the applicants in  the

/

written test about the irregularity in the procedurea.,

Thvestigations ware started by the Vigilance EBranch while

the applicants continued to work as  Junior Cler %, but

they were not regularisad. Tha applicants continued to

be holding the posts provisionally. On completion of the
investigation, the Vigilance Eranch communicated its
advice wvida letter dated E-1-2001 thgt the earlier
recommendation for  selection  be cancelled  and  Frash
viva-vore ha  hald Again for all the 25 applicants This

Rad led to the impogned arder . Am Fhe procedure  adonted
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the test. But the respondents® failure to do their duty
should  not Qo against the genuine rights and claims of
the applicant, ‘specially after they had held the post of

Jr. Clerks for over four years, had earned increments

therein and have even been placed in the seniority list
of the higher grade as on 1-4-1998. lLearned counse]

further says that the applicants do not at all mind, sven

relevant date, are given additional chances to appear in

the test and are promoted if they qualify in it and even

Q:

being placed above the applicants, if they infact are

seniors. Their only plea was that the promotion which

had  been earned by them correctly, should not be taken -

away from them.

Masand, further submits that Para 223 of . IREM

provides for holding supplementary

selection, when an individual cannot attend the Selection

Board dus to late receipt of the information or laf@
relief by the administration or sickness of the candidatea
or other ressons over which he has no control, but such
geieﬁtion should be done by the same Selection Committes
and be held within one month from the first se]eétian"
Respondents ﬁou]d hawve correctiy taken recourse to the
above,  as  the only irregulariﬁy in  procedure  which
occurred  was  that  some candida%es could not attend the
interview., Instead of taking action as prmvidéd abova,
respondents  have chosen to cancel the order after four

vedars for which there was  no sanction, pleads the

counsel
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L1 We have carefully deliberated on the rival
Contentiﬁns and considerd the factzs and circumstances
brought on  record. ‘Famt$ of the case are not disputed.
applicanfs in all the four OAs, belong to ST commun ity
who have been promoted on  the basis of the viva-vore
conducted for the best among the failures in the written

test, on the basis of the specific policy of the Railway

Roard as contained in their letter MNo. F(SCTY 74 CM

S 15/34 dated 31-8~1974. They were originally promoted on

proviﬁfonal basis in June 1996 subject o review of their
performance by their seniors, who had given their reports
in January, 1997. They had also cantinugd to work
uninterreptedly in  the said posts  since  then. The
impugned order was seeking to cancel their promotion on
the ground that there were complaints about irregular

.%t}pn, which

was  proved 1in the investigation by the VYigilance Deptt: .

procedure having been followed in the se]

who have_recommended the cancellation of selection_ aftter
4 1/2 years. It is evident and also admitted during the
hearing that procedural irregularity was that, due to
insufficient .notice; 11 of 25 candidates called for
Viva-vone ﬁould not be present. Thig is a fact which
would have been noticed immediastely and acted unon in
accordénﬁe‘with procedure prescribed for the purpose and
nasad not have  waited for a complaint to be filed for
being acted upon. At the same time, it is clear that the
Yigilance Deptt. who conducted the investigation = 'did
nott  point  any jncorrewt or improper action committed by
the applicant to gain improper or illegal selection.
What  has happered was a8 failure of the respondents Lo

inform the candidates abont the selection in time and the

1

sdame  cannot lead to  any  disgualification for the
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applicants  who had appeared: for the viva-voce and made

- he grade, Reapondents cmﬁld have taken action, 1Ff they
felt neaded to émnsid@r the case of those whb could not
atted the viva-voce and given them another chance, within
a =hort while and rendered them justice. Instead they
. - v sl _
have - chosen to wait for four‘y@ars and direct reversion
of the applicants who have already put in moré than fqur
years in the promotional 'ﬁo$t. The plea by the
respondents that the applicaﬁts’ promotion was ‘only
provisional does not cut any ice on the said promotion
was subject o the satisfactory nature of their service

being certified by their superiors by six months, which

the latter  had also done. That being the case,

e

dqents” action 1n re-opening the issue and reverting
the applicants after four and half years and that too

without any notice was irregular.

1Z. From the facts‘brought out on record, it is evidaent
that the oﬁly irregularity in-the procedure which ardsa
was  that eieven tll) out of twenty five (25) candidates
could not appear for the viva~voce held on 1&6-5~-1996, on
arcount of insufficient or late notice. This isia CASe
rlearly ocovered by para 29%  of TRFM  dealing with
supplamentary celaction/suitability ﬁ@@t“ Relevant:

portion of the said paragraph reads as balow -

(i) At suppl@m@ntary amlection may be held in the
following types of cases -

(a) aummons for interview heing received Too late by
the cnadidates making it difficult for him to reach the
place of interview;

() administration’s failure o relieve him in time for
interview; '

() Sickness of fhe candidate or other reason over which
fhe enploves has No controal. Unavoidabla  absencs will
not, howewver, include  absence 1o attend a wedding or
similar funciion ar ADRENCS OVar which he has controlled.
gickners should be coverad by & apacifin sarvine from the
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failures and - that there was pick and choose policv. But
art the samévtimé it is clear from the Investigation
Raeport that the applicants were not responsible for'any
irregqularity in the cohduct_of the examination or that
they 'médé any special efforts fo obtain selection by any

improper. methods. That being the case, the question of

their being reverted after four and half vears and after.

thay have been placed in the seniority list cannot arise.
13. in view of the above Ffindings, we hold that the

action of the respondents in seeking to cancel the

promotions of the applicants in the}ﬁbfour 0As cannot be

sustained in law. The order No. SUR/P/ADM/TFR/Promotion

17~1-2000 and office order No. 9/2001 impugned in
all  these OAs . are quashed and set aside with relief of
regularisation to the applicants. We also order that the

respondents shall pay to the applicants cost quantified

at Rs. %g:o/(Rupees Two thousand only) in sach of the

v - - - R T T T

CIANGN 5. TAMDA LA N S N TS () I
EMRER (A) 7 | MEMBER (1) .

Svikas/




