IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAL ., EENCH.

o NO.g 0,68 sy

IR U Date of Decision 3
a, chrsimn e UdsA R fr e

Qs ‘

65—7 \ g j_lj_{_\;‘_,") ...AppllCdnts

(By Advocate Q‘\\QWM/?

VERSUS

Uy T Adewe

PR Respondents
(By advocate )
G RSN

CORAM 3

- Hon'ble Shri SeL.Jain, Member (J)
Hon'ble shri Govindan S. Tampi, Member (A)

(1) 7o be referred to the Reporter
(8) wWhether it needs to be circulate

Bencheg of the Tribunal 2
(3) Library

2206~ Lo\



P P

CEMTRAL ADMTNISTRATTVE TRTELINAL
MLHB&T BEMCH

Ga 8172001 '
0d &2 /7001
08 8%/2001
D6 &7 /20010

MUMRAT . THIS THE 22 W€ Dav OF JUNE, 2001

HONZBLE SHRI S.L.JAIM, MEMBER (.J)
MOMN BLE SHRT GOVINDAN §. TaMPI, MEMBER (Al

0f 8172001

Shankar Rama Chavan working

as Junior clerk in the office of
senior Section Engineser (P.Way)
Cantral Railway, Daund and residing

Ofy R21%
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< . Prabhy O.Rathod, working as

Junior Clerk, in the office of

Sr. Section Frginesr, Central
Railway, Wadi and residing at Railway
Quarter RE~T/122/G,

Wadi Junction, Pin-585 225,

QA 832001

o

piurlidhar Nagrao, working as
Jurior Clerk, in the office of
Divisional Operating Manager,
Central Railway, Solapur and
residing at RERI-7/207, Modi
Railway Colony, Solapur.

0a_87/2001

b o o
: pis. Vaishall Chandrakant Timojkar
working as Junior Clerk in the office
of Senior Section Fngineer (EL) Solapur
Cantral Railway, Solapur and residing at
Bhairav Colony, Manohargarh, 21/6-2
Damani Magar, Solapur.
LLAnplicants|

(By Advocate Shri G.K.Masand)
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2. Divisional Railway Manageanr
Cantral Railway, Solapur Division
Solapur,
v e o RESDONCAdEN TS

(By Advocate @ Shri 3.0C.0hawan)

BY_HON"BLE SHRIT _GOVINDAM S, TAMPI ., MEMRER (&)

This combined order disposes of four 0as as  the
issue wWas involved iz the sams, arguments canvassed were
identical and all the 04s were heard together, against
the sams impugned ordar.

2 Meard Shri  G.K.Masand, assisted by  Ms.

5.R.Gode Sawant, for the applicants and Shri S.C.Ohawan

lgarned counssl for the respondents,

%, Relewvant facts stated in brief, with regard ta 0A Mo.
81/2001  Filed by  Shri 8.R.Chavan as brought out in the
application are that the applicant, belonging o
Scheduled Tribe  Jjoined railway service in Gr. o on
Be1~1989 as Gangman. Hee  resoondsd to Mertss cdated
3wllw199$ for selection fqr the post of Jr. Cl@rk$ in
the pay scale from Rs. 92501500/~ / Rz, ZO50-4590/F rom

Gr. amployass against  Depthl. Promotion Quota.

Though he applied for the written test held on 11-5-1996,

he could not gualify in it and those who could do  so  in
written as well as  vivasvoce were promoted by OFfice
Order Mo. 72/9 dated 29-6~1996. Subseauently, in terms
of Railway Board’s directives candidates belmnging to ST
category, who failed in the written test were. also called
for the viva voce held on iﬁwal@?&, by letter dated

1451996 in which he was placed at S1. Moo l. He  mwas
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thersgfoer promoted by order No. 64/96 dated 12-&~1996

-

i

with a specific méntimn that the said promotion was  on
trial bagis against Schedule Tribe aquota in terms of
Hailway Board’s letter Mo, E (SCT) 74 M 15/34 dated
31~8~1974, for a period of six months and on completion
of the said six  months” trial, & review would be
conducted and  if  found suitabls the candidate will be
placed below thoss who have already besn sncanslled, It
i underﬁtmmd reliably that the applicants’ superiorszs had
given . the requisite report in  Januwary 1997 about his
ﬁatigfamﬁmry p@rfmrmanp@" Applicant has by ean
continuously working in the said Jr. clerk’s post sincs
Then and has &afn@d annual dncrements regularly  and  has
alzo ben placed in the seniority list of cerical staff as
an Led~1 985 Suddenly  therafter, without giving anw
notice lmpugned office order ﬂo”' QIFONL dated  17-1-2001
has  besen dssued directing the reversion of ﬁhe apnlicant
along with thres others to their original post.  This i
the arder  under challenge in this DA, The same has been
stayved by the Tribunal on &-2-2001 and the =said interim
relief continues.

~

4.,  Shri W“mlﬂaﬁhodA Applicant in 06 K2/2001 is similarly

ﬁl&ﬁ&é as applicant in 0Of Mouﬁlf?0013 and he was placed
at 81, Mo, 23 in the letter dated 1451994, directing
the falled candidates to appear for the viwva-voce and he
stood promoted vide order MNo., 72/96 dated 29-6-1996. He
was also sought to be  reverted by  the impugned order

dated 17-1-2001, staved for ths present.
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5, %ﬁii;wmutllﬁh”f;NﬂﬁgﬁﬁggwﬁagliﬁﬂﬂtwiﬂwﬂﬁwHQ&mwﬁﬁdﬁgﬂL
&1 similarly placed, was at S1. MNo. S in the letter
dated 14~5-96 and he was  promoted by order Mo, 72 /96

dated 29-6-94.  He is alsne sought Lo be reverted by  the

impugned order dated 17-1-2001 « Presently staved,

S, Ms. Y. .C Timoikar, Munl teant in Od No KT/2001 stood

v wre s s e S e e A v w IO S i A e s v 250 w58 v g ot e s i i A

at $1. Mo.l4 in  the letter dated 14-5-94 and was
promoted by order No. 59/96 dated Z-6-~1996 . She  also
stood  reverted by the impugned order dated 17-1~2001
which has been stayved, as above.

7. Shri ‘Masand, coungél for the applicants indi cate
that the promotion of '311 the foupr applimanfs though
prmvisionall to start with, was strictly in acrordance
with fhe instructions of rhe Railway Board, contained in
thes e lattar dated S1-B~1974, permitting the
consideration of those who  have  =ecured highest marks
amongst those  who have failed to make the grade, on &
proviﬁimnal‘basis subject to  theipr performance being
watched for six months by the supsrior officers. (nce at
the end mf'tha trial period of the said six months, the
performance has been certified to be za atisfactory, as has
unders fdndahly been dong in the impugned cases and the
applicants hav& completed four vears in the higher grade
and have aven beean placed in  the seniority  list, they
could  not hawve b%@n reverted and that too, without
notice. The impugned  order Was, Therefore, ex-facie
illegal and éould not  have been issusd. Shri Masand
Further arguas, relving upon the decision of the Full
Bench  of  the Tribunal in the case of dethanand & Ors.

"‘L‘E‘._ e .,....JL‘:'.I '!\‘ m I e e ( 1 RE k4 ( y
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employee holding a promotional post cannot bes reverted
back after the expiry of 18 months and that ftoo in &
cursory manner  as  has  been  done by respondents.  The
impugned order makes a mention  of some investigation
carried out by the Central Yigilance Organisation of the
Railway Board about the alleged procedural irregularities
of sélmmtion" But no  opportunity whatgo@ver has been
given tofth@ applicants, to be heard, before the deciszion
was taken against them. Moreso, the applicants are not
held as  responsible  or guiity in  any way in the
commission of a&lleged irregularity. Me further states
hat fn terms of para 219 (1) of IREM, "a panel once
approved should not normally be canc&ll&d or amended. If
ﬂftﬁP‘%h@ formation or announcement of the panel with the
approval of the competent avthority, it is  found

subsequently that there were procedural irregularities or

other defects and it is considered necessary to cancel or

borth

amend such a pangl, this should be done mnlyhth@ approval

of the authority next highser than the one that aptroved

b D&ﬁéln The appointment order of the applicants had
bean izsued on behalf of the Divisional Railwa? Managsr
and, tﬁ@refmr&, it dis  doubtful whether the same could
have cancelled with the sanction of the C.RL0, (Chief
Dﬁr&@ﬁﬁ&i Officer) who is not the O0fficer higher in rank
than the D.R.M. Further, Shri Masand, refers to para 220
o f IREM; which states that “"panels drawn with the
S@lectioﬁ Boards  and approved competent authority shall
be current for two vears from the date of approval  of
cmmp@t@nf authority or it it is exhausted, whichever is
earlicer. Tt would mean that the concellation of fthse

panel after four years has no sanction in law. Learned

counsel also invitss our attention to the decizion of the

Hon’ble Supreme Court’s  decision  in Ciwil Appeal Moo
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5714798 dated  13-11~ 1998, Ram Uiare SY. Ms. U0 (1998 (8)
SO QDE), which éemording fo him covered the sass of the
&ppl%mmntﬁ and Drotected 1 hisem against 'arbitrary
reversion.
5. Yehement 1y OPPOSing the pleas of the applicants Shri
3.0 Dhawan learned cousnel  for fhe respondents points

aut that no cause of action has baan dizclosed and no

of the

u,

prejudics  has basn  caysed by  the rewver
aprlicants from the post of the junior clerks, which thsy
wWere not holding  on any  regular basi S, and as the
canm@liatimn has been ordered by the higher Aauthority on
finding that thers wera brocedural  defects in the
ﬁel@ctimnu Respondents point out that though 25 g7
- {
candidates including the 4 applicants, who Werg the hbast
AMON g ﬁh@ failures, and who were Working in different
Pl aceas Qer@ called for viVﬂwvocé test  on 16~5-96, byt
Oy Ly lalof them apb@ar@d for the same. Without varifying
1 b reasons of absance for tha obher 11 canddidates, he
selection was held and 4 candidates - the 4 applicants in
thess  DAs~ware remoqm@ndﬁd For appointment  on trial
basis, Complaints  were therafter received from one who
could not aftend tha vivawvmce, BOMe wWwho were RENTOrS and
who had attained higher marks than the applicants in the
Wi then test  about the irr&gularity in the procedyre,
rInv&gtigationﬁ ware started by t+he Vigilance Eranch while

the applicants continued o work as Junior Clerks, byt

thay were not regularised.  The applicants continued to

VJ

be holding the poRts provisionally. on e completion of 1hm\
inva&tigﬂtjon, the vigilance Branch communicated  jts
advice wida letter dated F=1-2001  thar the sarlier
recomnmendation for selention b cancel led  and freash
viva-vooe b held again for all the 25 applicants. This

-,

}Md lad to the impugnsd order., Aas the Procedure  adopted



by the respondents were correct, the applicants should
have no  grisvance whatsosver, Ewan though, i

certificates about the performance of the of fics

TE WEra

received, those ocould not be considered A S 1 b

invesfigatimnﬁ wera already on. Deciszion taken was legal
and proper., Th&f@ was no case Tor giving any show cagss
notice or for providing any additional opportunity to thea
applicants as the investigation related +no proceadiieal

.

i

-

wgularitels  and  was  not  against  any applicant in

particular. In fact, the impugned order was no reversion

33‘}

L all bot was only the posting of  the applicants o
Their original posting, in view of the cancellation of
the sarlisr recommendations for promoting tham. In  the
mircumﬁtanmeg of  the case, reliance placed by the
applim@nt on the judgement in thse caze of dethanand &
Ors ., fgupra) was not justified. Further in the case of

G Rakshi

1

way . (0A No., &0&6/93)
Full Bench of the Tribunal had held on that if procedural
lapﬁﬁg are noticed about & selection even after 1 he
Eﬁlﬁﬁtﬁa parnel has, been @khauat@dn the ocompetent
authmﬁity can cancel the =ame, if it waz  found that
irregularities had been committed. The said decision of

the Tribunal was squarely applicable in the instant ocass

and the 04z should be dismissed, urges Shri Dhawan.

Y. Replving on behalf of the applicants Shri  Masand
o ke k) 1]

avears tﬁat the points raised by the respondents do not
BUpport ﬁh&ir case.  Me says that even  the respondents
conceds that the irregularity in procedure, if any, which
aross  during  the selection, wias hot caused by the
applicants. Therefore, there was no reason  to punish
them . The applicants are definitely not to blame if the

respondents had failed to intimate all conocesred to attend



the test. But the respondents” failure to do theire Aty
should  not go  against the genuine rights and claims of

the applics

t,‘ﬁ&p&cially after they had held the post of
Jeo Clerks for over four yaars,  had  earned  increments
therein  and  have even been placed in the saniority list
of the higher grade as  on 1=d~1998 Learned counse]
further savs that +he applicants do not at all mind, ewven

i those who could not reach the venus of the viva on the

relevant date, are given additional chanec

% To appear in

thﬁ.tﬁ

and arse promoted if they qualify in it and  even
being placed above the applicants, if they infact 8
ﬁ&nimb$~ The i bnly plea was that the prometion Whimh
had  been  earned by them correctly, should not be taken

away from them.

1G. Shri  Masand, further submits that Para 22% of IREM

specificallv Brovides for holding supplemantary

salection, whan an individual cannot attend the Selection

Board due to late receipt  of the information or late

relisf by the administration or aickre

aof the candidats

or other reasons over which he has no control,  but  suych

Y

selaction  should be done by the same Selection Committas
and ba held within one month from  the first selaction.

Has

pondants  ocould  hawve correctly taken recourse to the
above,  as  the only  irregularity in procedure  which
occuﬁréd was  that some candidates could not attend the
interview. Instead of taking action as provided  above,
respondsnts  have chosen  to cancel the order after foupr

vears  for  which there was no ganction, pleads the

COUnsel
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11, Q@ b e carefully deliberated on  the rival
contentions and monsiderd The facts and circumstances
brought ﬁn FECorad., Facts of the case are not disputed.
Applicants in all the four Das, baelong to ST community,
who  hawe  been promoted on the basis of the wvivas-voos
cmnduct@d for the bast among the failures in the written
TRt mﬁ the basis of the specific poliocy of the Raillway
Board as contained in their letter Mo, Eo0sCT) 74 0M
15/34 dated Z1-H~1974. They were originally promoted on
provisional basis in June 199 subiect 0 review of thedir
performancs by their saniors, who had given their reports
in Januaryy 1997 . Thay had also continued to  wark
uninterreptedly in  the #aid posts since  then. Tha
impugned order was sesking to cancel their promotion  on
T hs groum@ that there were complaints about irregular
procedurs having been followed in  the salection, which
Was  proved in the investigation by the Yigilance Deptt.
who hava_r&cmmm@nd@d the cancellation of selection after
4 172 wyears. It is evident and also admitted during the
hearing thaf procedural irregularity  was that, dus tn
inauffimiant notice, 11 of 25 candidates called for
WO O Gﬁuld not ba present. CThis iz & fact which
Wit ] ol hava‘ besn  noticed immediately and acted upon in
accordance with prmcmdur@.preﬁcrib@d for the purposs  and
nesd  rot have waited for a comdlaint to be filed for
baeing acted ypmn; AL the same time, it is olear that the
Yigilance Deptt. who conducted thae investigation (iﬂid
not. point  any incorrect or improper action committed by
the applicant to  galn  impropsr  or illegal ael@cfion~
What has happén@d was & failure of the respondents to
inform the candidates about the selection in time and the

same  cannot lead to any  disqualification for the
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applicants  who  had appeared for the viva-vooe and mads
the grade. Respondents could have taken action, if  they

e of thoze who could not

h

b

felt needad to consider the o

&

attad the vivasvocs and given them another chance, within
a short while and rendered Them justioes. Instead They
| o sl
have chosen  to wait for fourKygarg and direct reversion
of the applicants who have already put in more than four
yegrs in b promational post. The bplea by the
respondents that  tThe applicants’ promotion  wWas Vo )y
provisional doss  not cut any ice on the said promotion
was subject to the satisfactory nature of  their service
baing certifisd by their superiors by six months, which
the latter had also  done. That belng the ‘Cadx”

respondents” action in re-~opening the issue and revarting

the applicants after four and half years and that too
without any notice was irregular.
1Z. From the facts brought out on record, it is evident

rhat the only irregularity in the procedurs  which arose

Cwas  that sleven (11) out of twenty five (#5Y candidates

account of insufficient or late notice. This im A CAsSe
clearly ocovered hy  para 2o%  afF TREM  dealing with
wsupplamentary %ﬁl@mtionfsuifability test. Re ] ewvant
partion of the said paragraph regds as below -

(i} & supplementary selection may be held in  the
following types of casas o

fal summons for interview being received too late by
the cnadidats making it Jifficult for him to reach the
place of interviaw;

by  aAdministration’s failure to relieve him in time for
intarview;

() Sickness of the candidate or other reason over which
the enploves haz no control. Unavoidable absencs  will
not,  howaver, inqlud@ absence to attend a wedding or
<imilar function or abszence over which he has controlled,
Sickness should be covered by a specific service from the




Railwav Madical OFFiowre.

£ii The  supplementary meeting of the Selection Board
should asx far  as  possible be  attended by tThe zsame
Officers who were pressnt at the first Selection Board
and held within one month of the first selsction or  the
return  to  duty of the employes concerensd provided that
tha enploves returned to duby not later than thres months
aftter the holding of the first selection. In case the
return of  the emnploves is delaved beyvond three months,
the resuglt of the s&lection need not be deferred, the
nams  of the emploves  being incorporated as if he had
appeared at the selection when first held. The enployves
Will not be s&ligible fto be considered if he returns to
dusy more Than six months after the date of the Ffirst
selection.

(iii) Mot morse than one supplamentary selection should

normally be held to cater to the needs of absentes due to

= s3,  non-intimation/late intimation of dates of

tests eto.  The sscond supplemsntary selection should be

held rarely and with the personal approval of Chief
5 mnel OfFicer based on merits of ecach case.

The viva-voce test having been fist held on 16~5-19%%, it
Was @aaential that the supplementary selection of test
could have besn held if felt needed within one month from
that date  and not later. The respondents in thess cases

have chosen to cancel the recommendations relating to the

first test after four and half (4 1/2) vears whtihout
adducing any reason for such deviation from the procedure

prescribed in para 223 of TREM. The same has no sanction

in law and cannot be endorsed,

1z. We have perused the relevent records concerning the
complaint about the alleged irregularity in the selection

process,  The investigatin undertaken on the basis of the

telegram dated 31-5-1994% and its result have led *to  the
cancellation of  recommendation and the reversicn of the
applicants to their original posts. It is seen that the

investigation has been initiated on the bagis of a
telagram five line compliant indicating that insufficient

time has been given to the ST emploves while calling them

for viva-vooce test  for selecting the best among the
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failures and that therse was pick and choose poliov., Buf
at ths ﬁém@ time it is  clear from the Investiqation
Report  that the applicants were not responsible for any
irr@gularﬁty in the conduct of the sxamination or that
thay madé any special efforts to obtain selection by any
improper methods.,  That being the case, the question of
theicr being révmrted after four and half vears and after

they have been placed in the seniority list cannot arise.

13, In view of the above Findings, we hold that the
action of the respondents in seeking to  cancel the

promotions . of the applicants in th@jﬁbfmur Ot cannot be

sustained in law. The order Mo, SUR/B/ADM/TRFR/Promotion

g:
i

dated 17-1-2000 and office order Mo, 9/72001 impugned in
all th&s&l DAz are quashed and set aside with relief of
r@gulariﬁatimn to the applicants. We also order that the
respondents shall pay to the applicants cost quantified

at Rs. ROODO/(Rupses  Two thousand only) in sach of the

IAs
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