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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, - - -~
NUNBAI BENCH, CAMP AT AURANGABAD, -

Ve

Orisinal Agglicétidd.No. 47o/gbo1.

. Mopdav, this the 3rd day of December, 2001,

-

.Hon'ble Sri S.R.Adige, Vice-Chairman {A),
Hon’ble Shrl S.L.Jain, Member (J). *. ‘

1

c.J. Rahin

" Ex-EDBPM Gonde gaon Group"C'

Via. Chansdev Nagar Tah. C’ktlree:rampur,'
Dist. Ahmednagar ' ...A9plicant.
(By Advocate Shri m.P Inamdar)

V.

1. Jnlon of India through -
the Secretary/Director Gpneral
Department of Pest,
"Ministry of Communlcatlon,
Dak Bhuvan, Samsad Marg,
New Pelhi =~ 110 001,

2. The Pest Master General
Pune Region,
Pune - 411 OO1

3. The Dlrectar Destal uerv1ces,
O/e. P
‘Pune Reglon, -
Pune - 411 001, : , N \

&, Superintendent of Post Office,
Shreerampur Division, o A
Shreerampur - 413 709. - ...Respendents.
(By Advecate Shri V.v.Masurkar)

ORD E R (ORAL)

By S.R. Adige, Vice-Chalrman (a).

bllcant 1mpugns DlSClpllnary Authorlty s

order dt 4.9,1996 (Annexure - A1); Appellate

Autherity's order dt. 7. 7. 1997 (pagas 19-20 of the OA;
the Revisienal Autnerlty s order dt. 5,2;1999(Annexure--
A-3) and the ReV18Wlng Autharlty s order dt. 7.7.2000
(Annexure - A-h) He prays that the matter may be

remanded to the concerned authorities who may be directed

‘to dispaéejcf the”same by 'a speaking orter, after giving

him a personalxhearing,k//7



2. ~ We have heard applicént's counsel Shrirs.P‘
_Inamdar and Respondents counsel Mrs. H.P.Shah,

3. . Applicant‘waS'procéeded departmentally vide
charge sheet dt._18.1.1995.(Annexure - A-5) on three

charges relating to :

(1) Acceptance of Rs.1 100/~ from a dep951tor
Shri Karbhari Manjaba Jadhav on 15.7.199%
for depositing in the £.B.Account No.
890243, which was accounted inthe B.O.
Account on 10.9.1994, but not’crediti@g
the said amount in B.C. Account .and
keeping it with hlmself from 15.7.1994 -

to 9.9.199,

(2) Not issuing the E.D. Agent M.0. No.6684
dt. 1.8.1994 for Rs.500/- which was
received back en 11.8,1994 for payment

) to the remitter and by forging the
: | ‘bogus signature of one Shri Eknath _
Appa Guldad ~and retaining the amount

. of Rs,500/-. - i _ '

(3) By not issuing M.O. for payment to E.D.A.
and nutting remarks that the party was

a4 | " not found from 11.8.199% to 13.8.199%
' although the narty was available in the
village and thus 111ega11y retainlng
Rs.500/~-.

4, : Appllcant was put off (suénended) from duty
vide Memo dt. 17.9. 199& (Annexure - A=12) by the order of
~the Assistant Superintendent of Post Offices in exercise
- of the powers vested under Rule 9(1) of EDA (Conduct &
Service) Rules, 1964 on the ground that departmentai
proceedings Qere COntemplated against him. The Enquiry

Officer in his report held all the three charges as proved
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beyan& Goupt, |
5. A cdpy of the Enéuiry Office;'g resart was

upplied to the applicant for representation, if any.
The applicant‘submifted his representation, uvon considera-
tion of wnich the-Discialinary‘Authority afte}'going
through the materials on record, accabted the Eaquiry
Officer's findings and by impugsned order dt. 4.9.199¢
romoveﬁ the avpllcaqt from service, Apnlicant's apneal
was rejected ‘by“immugred order <t, 7‘7 1997 and ‘his
revls1on netition was also regected by imournad order
dt '5.2.1999. Thereuvon, appllcant submitted a merecy
aetition and upon the same being rejected on 7.7L2000;
has flled the present 04,
€. ‘ lho first 'roun@ taken ty Shri Inamdar is that
applicant could not have teen nut off duty_(suﬁﬁended)
in contemplation éf Disciplinary Procéedings. In this
- connection, -he has relled uoont the CAT Ernakulam Pench

order dt. 20.4. 1994 in R,Ve}gzudhgw ljlg; £, Chief

P . M.G., Kerala Circle, Thiruvananthapyram & 0Ors,

(ATJ 1994 (2) 122), as well ac, the Orissa High Court
Judgment in N.,Sahy Vs, Inqgector of DOSt Offices & Ors

(1983 LAR IC 1597)

7.0 ‘A copy of thekswémys qompilétion of Service

Rules for Postal E.D. Staff, Muthuswamy and Brinda

'8th Edition 2000 has been showﬁ to tus., Invfhat compilatien
Rule 9(1) FDA (Conduct and. Service) Ru]es,vg; clearly
nroviies that the appoihting authofity or any authority
to which the éppointing authority is subordinate or

any bther authority,emp&wered in that behalf ty the

Central Government by the general or special order may

7 o
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put ‘an emnloyee off duty :
é) where the Liscinlinary Proceedings against
h1m is cantemolated or eenﬂlng or
b) where a case agalnst him in re%nect of any
criminal offence is under investigation,
inquiry or trial. | -
&. Shri Inamdar contends that the aforesaid
proy}sion was inserted in the ECA (Conduct and ?erv1ce)
Rules only on 13.1.1997, vide asterisk mark belew that
Rule and prior to that éate the aforesaid EDA (Conduqt.
& Service) Rules, &id not permit the concerned authorities
fo put an employee off duty where a discipllnaryh
proceedings agéinst him was merely contemplated,and was
not actually pending., He states that it is for this
reasbn that‘bcth Orissa High Court, as well as, the
CAT Ernakulam Bench had held that an employee could .
not be put off duty merely tecause a discimlinary
_@rocpedlng was contemplated against him and was
not actually nendineg. _
9. Cn vnerusal of Rule 9(1) in the aforemehtioﬁed
compllation, it does not'clearly'indicate on what date
it was inserted in the EPA (Conduct amd Service) Rules,
because there is. no supporting asterisk against_Rulg 9/1),
bu% even if Shri Inamdar's contention is‘adcepfed‘that
applicant could not have been put éff duty merely‘ﬁecause
Lisciplinary Proceeddhgs were contemplated against him
and had‘notvactually been initiated against him, that
will not help the applicant, insofar as, the présent

OA is concerned, because the matter has gone much teyénd

4 .5,
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fhat'leading to applicant's eventual termination from
seryice.'.Hence, fhis grouno fails, |

10 | The next ground advanced by qhrl Inamdar also

\relates to aOpllcant's belng put off duty because he

contends that as appllcant had been appolnted by the

" »enlor muperlntendent of Post Offlces, he . could not have'

been put off. duty by the A531 tant uuperlntendent of -
Post Offlces. , | | _

M. - Ve note that the order of the Acs1qtant
Superlntendent of Poct Offlces puttlng appllcant off

= R-4) has been

vduty V1de order dt, 17 9 1994 (/B
conflrmed by the uuoerlntendent of Post Offlces v1de

b

order dt. 19.9.1994 ( Exh. ‘R=5). In our view, this ground
does not 3551st appllcant ;n assalllng the- o”der of

Jtermlnatlon from serv1ce. Artlcle 311 of the Constltutlon,
prohlblts a government employee from belng dlsmlssed or
removed by an authorlty eubordlnate to that by whlch
:he was 39901nted Thls Constltutlonal prov1s10n canno+
'be construed to 1mply that a government employee cannot be
-put off duty for a limited perlod of - tlme by an authorlty

subordlnate to that by whlch ‘he was appolnted “Under the_

"fc1rcumstance, thlc ground also falls."

»

12, The third ground advanced by the counsel for the .
appllcant is that no sub31stence allowance was paid to

.~ him durlnovthe course of his belng put off duty, as a =
‘result of whlch he could not appear in the . D1501plnwary
Proceedlngs, whlch pregudlced hln 1n hls defence7and

relied on B.R. Bave Vs. UOI & Ors. (1998937 ATC 483) .

'dec1ded by the CAT Ahmedabad Bench. and V B.Raval Vs.

uQI & Ofs. (AISLJ 2001(2) 230, also deCLded by the

) e
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5 Ahmeaabad Beneh;' We note that this ground was notﬁtaken

by the applicant either before the Enquiry Offlcer'or indeed
before the DlSClolinary Autnorlty in his reoresentatlon against.
_the Enquiry Officer's flndlngs. -Shrl Inamdar stated that
paopllcant had taken this as ‘one of his grounds in his appeal
petition. It is clear that 1f appllcant was 1ndeed preJudlced
by the non-release of . sub31stence allowance, as a result of -

x

which he . could ﬁot appear before the unqulry Offlcerdurlng

’the course of the DlSClpllnaPy Proceedlnvs, or 1ndeed could
, not- enﬁage the defence 3351stant he quld have ralsed this
' ground before the nnqulry Officer hlmself or at any rate
“in his’ reoresentatlon against Enquiry. Officer's findings. 1In
:paragraphs 21 -and 25 of their reply, Respondents have. stated
that the uﬁQUle Offlcer had 1nformed the appllcant 8 defence__
a551stant Shri M,S.Aule to attend‘the enquiry on 28.7.1995 |
and the Senibr-Superietendent of Post dfficee, Ahmednagar was -
also requested'te.relieVe Shri Mule-well in advance to attend:
- the enqulry, but applicant did not make any prayer to postpone
the enqulry owlng to. the absence of hls défence aSSLstant ‘
_and enied on 20 7 1995 -Heisubmltted_an'appllcatlon to
continue the.enqulry in the ebsence=ef hisrdefence aseistant._
As poinfed out above, ifvindeed the epplieant had”beeﬁ
hendicaped"in his defence beceuse of non;release of
fsupsistenee.ailowance,'he Gbuld have raised the objection
.aﬁ.the init;ai stage iteelf and not_waited to baise’it ét'the
o etage pf'filihg the eppeel. 'Cleariy,'fherefdye)_this~grpﬁnd~
'._,is an'aftertheught. pb-//7 o ' ' o
- R eo o7
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13, ~ The .next grouna taken,by applicant is fhat the
'Dlsc1pllnary Authorlty did not know Marathl language, and as
the proceedlngs were entlrely 1n Marathl she was unable to do
Justlce to the case._(Ne are unable to accept thls contentlon..
Indeed we flnd that apollcant in- hls wrltten statemenu dated
12, 1. 1993 has hlmself admltted that he had mis- aopraorlated
an amount of Rs 1 500/--relat1ng to the flrst charge from

15. 7 199& to 16.9. 1994 . _

14, ‘: Lastly, 1t was cantended that applicant was denied
the beneflt of personal hearlng, desplte the fact that he had ]

“jrequested for it, which vitiates the entlre_proceed;ngs.g In

'-thls connectlon, rellance was plaééd by Shri Inandar in

nHon@ble Suprene Court rullng éamchandsr Vs;.UOIV (198@ scc
L&S 383). - | L
"lS L ln this connoction,'bur atténtion haslbeen invited
”'by Ms. Shah to para 2& of Respondents reply, whereln 1t has
,.been stated that appllcant was granted. a personal hearlnr by
the D;sp;pllnary-Aqthorlty on 17.7.1996. Thus, it is not a
‘case where;no'perSOnal hearing'was granted at all. The '
)Apgellate Aﬁthority‘invhis brdéf dt.'7.7.1997 nas specifically -
'given'thg feasansxﬁ%y he did nst-conslder,if necessary tol_ |
give the applisant a personal hearingl. The feasons>Weré,
because.applicant had filed hls appealVafter delay, which was
'mnch‘beyond thevpresgribéd time limiﬁ,”and evanﬂthenAtha |
'Appellate Aﬁthdrity_entertained thé same after condoning:the
delay. lnfview of the documentary evidence on recnnq,
/)

LN 0}3.
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applicant's own adm1931on from time to’ tlme and his ‘
@§£5322ﬁaﬁto mis~lead the D1301p11nary Authority, as well as,
Appellate Authorlty, the’ latter did not con31der it necessary
to give hlm a. personal hearlng. _
16. -f In any case, we are satisfied that even if apollcant
had been given a personal hearing by the Appellate Authorlty,
the’ conclusxon would have been no. different "in the light of
'appllcant‘s-own admlSSlQn to having committed mis-appropriation
of funds. . | - .

17 - . In.Union of India Vs. Upendra Singh (JT 1994(1) sC

658 the Hon'ble Supreme Court has held that the function of
“the Court, Trlbunal is not to look 1nto the truth of the
~Charges or into the correctness of the flndlngs recorded by
the‘D1501pllnary Authority or the Aopellate Authorltylas the
'case-may be, nut to consider whether applicant has been' given
a £§Trfﬁé3f§;@. | |

18 ‘ _‘ In the present case, we are satlsfled that appllcant
was given suff1c1ent opportunlty to defend hlS case in |
accOrdance with the prescribed rules and_lnstructlons, this
ease is not onelwhere thefe is no evidence to in@uléhte the
Lappllcant; having.regard to the sefiousness of the mis-conduet,
the‘penalty'is'not exceasive or arbitrary;fand the orders
which have-been}impugned'have'been paesed by!the authorities
cempetent to pass the same- | |
19.  Under the\cirenmstance, we find ourselves

'. .'|9.
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unable_toiintérfereiihvthS-matfef;'énthhevCA is the
;J diswiésed;j Nb_coéts;f. | |
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5L . ..o v (S.RJADIGE) -
CMEMBER (J) - e |
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VICE = CHAIRMAN(A)
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