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I THE CENTR&L‘ﬁDMINIﬁTRﬂTIVE'TRIBUN&L,'
BOMBAY BENCH, MUMBAI.

ORIGINAL APPLICATION NO.877/2001.
Datad: %&b+ X ¢

Ganpat Bhau Deshmukh el nfipplicant(s)

Shiri K.B.Talreja .« JAdvOcate for
' applicant(s).

Vs
Union of India & Ors. . v Respondent(s)

Shri R.R.Shetty . wLRAdvocate Tor
: Raespondent(s)

Coram: Hon’ble Shri ahand Kumar Bhatt, Member (&),
Hon’ble Shri Muzaffar Husain, Member (J)

(1) To be referred to the Reporter or noby *

(2) Whether it needs to be circulated to =
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CIN THE CEMTRAL ADMINISTRATIVE TRIBUNAL,
BOMBAY BENCH, MUMBAI.

ORIGINAL APPLICATIDN NO.877/2001.
Dated: 26 fh gthoher 7o)

Hon'ble Shri Anand Kumar Bhatt, Member (A),

Hon“ble Shiri Muzaffar Husain, Member (J).

Ganpat Bhau Deshmukh,

R/0. Chochewali, ' o

Tal. Karjat - Dist. Raigad, .

Past-BID. ' ' ' « L Bpplicant.
(By Advocate Shri K.B.Talreja)

1. The Union of India,
through the General Manager,
Central Railway, '
Mumbal C8T.

2. Divisional Railway Manager,

Central Railway, '

Mambal C8T. . ' .« «Respaondents.
{By Advocate Shri R.R.Shetty) ' )

" ORDER

LY

{Muzaffar Husain, Member (I3}

dggrieved by the order dt. 8.12.2002 passed by the
Disciplinary aAutharity imposing the punishment of removal from
service on the applicant, which was upheld by the Appellate
ﬁuthorit?’s order dt. 23.5~2001 and the or@er dt. 2.8.2001 paszsed
by the Revisional Authority. The applicant has approached this
Tribunal under section 1% ofthe Administrative Tribunals Act,

1785 to quash and set aside these orders with consequential

¥

o

enefits.

i

2. The facts of the case, briefly enumerated are that the
applicant at the relevant time wsre working as Mate under PWI
Lonavala. A memorandum of charge sheet was issued to the
épplicant on  8.12.1997 for obstructing the railway working and
manhandling Shiri R.D;Verma, PRI tM), Karjat. The applicant
denied the charges levelled against him. The inguiry was held

and  the Fnauiry Officer found him guilty of the charges.
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Disciplinary aAuthority awarded penalty of removal from service.

f

The applicant filed 0A No.30/2001. Tribunal remitted back the
matter tc the adppellate Authority to dispose of the appeal filed
by the applicant dt. 18.12,2000 on. merit. ‘The Appellate
Authority after giving personal hearing to the applicant and alsc
supﬁlying the cmpy of  the Enqguiry Report passed the order dt.
EZ.S,QOOl‘rejacting the appeal. The revision preferred by the
applicant was also rejected, hence this 0a.

%.  The Respondents have filed reply supporting the action taken

o

by  them in holding disciplinary enguiry and'the imposing of the
punishment of removal from service on  the applicant. It is
stated that the applicant was charge shested for mis-conduct of
mbstructiﬁg railway woirk and' manhaﬁdling his superior S&hri

R.D.Verma, PWI (M), Karjat and assaulting him. List of witnesses
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ist of documents were also enclosed with the charge sheet.
A enquiry was held properly and prosecution witnesses confirmed

that the applicant was in fact involved in the physical assault

e

of Shri R.D.Verma. This incr minating offence collectively and
clearly goes to show that the charge against the applicant stood

the charge was duly proved on  the basis of
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G
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proved.  Sii
incriminating évidence which was led against the applicant by the
prosecution witness which has culminated in imposing the penalty
of removal from service by thé competent authority. The order of

the DA was upheld by the aAppellate Authority, as well a5,

<.

Revisional authority. It iz also stated that the directions of
the Hon’ble Tribunal in 0A No.30/2001 were duly compliad and

followed by the respondehts. The contention raised in this 0.4.
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o the aspplicant seeks to pursuade the Tribunal to step into the

F

relm of the decision of the evidence which is not permissible in

judicial review.
4. We have heard Leanred Counsel for the applicant, as well

as, respondents and perused the material placed on record.
&, The learned counsel for the applicant has raised the
Following major points :

(1) Enguiry was conducted in wviolation of Rules and

3

Procedures prescribed under the Railway Servants (Discipline and

(2) Finding of the Enquiry OFfficer are perverse  and

(] L4

o ne avidence® and drawn casually without following the

{(3) 'The Enquiry Officer’s report was not served on the

applicant by the Disciplinary Authority, but it was furnished an
18.5.2001 by the Appellate aduthority.

(4}  Revisional authority ADRM dealt with the cass

grroneously  in terms of Rule 22 (2} of Railway Servants
(Discipline & Appeal) Rules in place of Rule 25(1).
&.  The First contention raised by the Learned Counsel for the

applicant that the enquiry was conducted in violation of the
Rules and procedures prescribed in Railway Servants fDigéipline &
Appeal) Rules. Learned Counsel for the applicant aubmitted that
in  the memorandum of charge sheet issued on B8.12.1297, there is
no imputation of mis-conduct. Secondly, énnexure = 3 of the

Memorandum is not signed. Thirdly, statement of witnesses PWI
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erma and P.W.2 Chindu Kashinath, Mate of Unit No.6

Were not recorded in the presence of the applicant and fourthly
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w&row copies of the stat@mgnts were used in all the enguiries
conducted a@ainst allthe emplovess involved int he incident. We
nave gone through the relgvant record. Copy of the memorandum of

charge sheet is placed as R-1 by the Respondents. The memorandum

is signed by B.S.Ramble, Disciplinary Atuhority. The article of
Charge and the statement of imputation of iz-conduct and

behaviour in support of the Article of the chargs framed against

the applicant is also signed. annexure ~ IIT relates to the list

("3

of  documents by which articles of charge framed against the

applicant and Annexure IV is the list of witnesses. Thus
annexure -~ 3 and 4 are collectively signed by the Disciplinary

ents behind the back
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fButhority. 5o far as recor
of the applicant iz concenred the proceedings of the inauiry

(R-2) reveals that the statement of PWI Shri R.D.Verma was

witnesses, ARE . and by the applicant. The evidence of Raghunath

Daji wag recorded on 11.12.1998 and it is also signed by the
Frnauiry Officer, ARE, delinguent Emploves and witnesses.
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Therefore, it cannot be said that the evidence of these witnesses

ence of th
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applicant. Hllegation
regarding use of xerax copy of the statements in all inguiries is
not  substantiated by record az  each statement of withess is

signed by the Enguiry Officer, witnesses concerned, ARE and

delinguent vmpluy If it was so, the delinguent emploves or
ARE would have raised the objection at the relevant time. Since

the delinguent emplovees or ARE haz not raised any objection, he

cannot take the plea before the Tribunal in judicial review as



review asg%eld by Devkinandan Sharma Ys. Union of India {2001

=
@

GCCO(L&S) 1079}, Various cohtentiong haQe been raised by t
applicant in the present 0A. He iz unable to show any prejudice
whatsoever caused to him during the departﬁental proceedings. On
the contrary, the applicént nas made a categorical sfatement O
26.12.1998 when he was being examined by the Enguiry Officer that
he is fuliy satisfied with the manner in which the ihquiry W s
concucted and was of the opinion that reasonable opportunity was
in fact béing given to him. In case of State Bank of Patiala &
Oirs. Vs,  S.K.Sharma {lé?é (1) SBCSLI 440}. The Hon’ble Apex
Court in 3tate Bank of Patiala & Ors. Vs. S.K.Sharma {1996 (1)

¢ 8LJI 440} has laid down the fdllowing proposition of law:

"In the case of violation of a procedural provision, the

<

743

vasition ds  the procedural provisions are general meant
for affording_alreasonable énd adequate opportunity to
tﬁe delinquent officer/emplovee. They are generally
speaking conceived in his interest. vVviolation of any and
Gwery procedural  provision cﬁnnot be saia to

automatically vitiate the enquiry held or order passed.”
It was further held that :

"In the case of a procedural provision which is not of a
mandatory‘character, the complaint of viclation has to be
-axamined from the standpoint of substantial complianceu
be that as‘it may,/the order passed in viclation of sUch

& provision can be set aside only where such wviolation

44}
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has occasioned prejudice to the delinguent emplovee."
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herefore, no prejudice has been caused to the applicant. The

~

contentions iraised by the learned counsel for the applicant has

na substance.

 ad]

7. The second contention raised by the Learned Counsel for_

the applicant 1is that the finding of the Enquiry Officer are
perverse and based on "no evidence” and drawn up casually without
following rules. Learned Couns&l has also invited our attention
to the Enquiry>0fficer’s report (ﬁnnekura - #-4) that it is not
bearing any date of drawing the findings or date of issue of the
BEME . He also contended that in the commencement of the‘finding

it has been mentioned that “in answer to Question NOs.7, 2,11 &

[

DE 3hri Ganpat Bhau Deshmukh gave unsatisfactory answers which
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was away from facts due to which he could not explain properly
to who and why manhandled Shri R.D.Yerma at site’. Whereas, the

n of applicant ireveals that only & qUestions We
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askad, The statement of the applicant has been annexed as
annexura -~ 5. This shows non-application of mind. Again

concluding the finding Enquiry Officer observed “ARE also could

)
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borate as to why Shri Ganpat Bhau Deshmukh could not come
forward to safeguard. Shri R.D.Verma while assault had taken

place”.

5. . Learned Counsel for the respondents, on the other hand,
contended that the evidence led by Prosecution Witness Shiri

R.D.Yerma clearly shows that the applicant had participated in

the assault and the charge against him is duly proved and notes

of the evidence are enclosed collectively marked as Exhibit R-2.

s

The point raised by the applicant are not of much importance as

J=da

the finding of the Enquiry Officer are based on evidence. It is



further corr@baréted by the complaint made by Shri R.D.Verma and
another comglain givan by Members of the Gang No.é that R.D.Verma
Wwas manhandled and assaulted near Unit No.7 of which applicant is
part of. The copy of the complaint translated by the respondents
in English is enclosed aszm4. The%eforem he submitted that the
Findings of the Enquiry Officer are based on some evidence.

2. We have gone through the proceedings of the enquiry and
the evidence of the withezses recorded during the course of
enguiry. The notes of enquiry dt. 11.12.1998, 12.12.1998 and
26.12.1998 marked as exhibit R-2.. The evidence of victim Shri
R.D.Verma was recorded on 26.12.1298. Shri R.D.Verma has ;learly
stated in answer to Question Mos. 7, 9 and 18 that Shri Ganpat
Bhau Deshmukh vwas involved in the physical assaylt on him.

Question MNo.? and answer thereof is extracted below -

«

Ques.?. Shri Ganpat BRBhawoo Mate Unit No.&, Shri
Sunil Naiwant K/Man Unit No.7, &hri Gabaloo Kushaaba
AfMan Unit MNo.7, Shri Fandharinath Baloo G/Man Unit No.7.
Shri vithal Tukaram G/Man Unit No.7 were of those persons
who have assaulted on you or some of these have assaulted
or  therg were szome other Gangmen of Unit NO.7 who have
also involved in assaulting on vou? :

NS These above fives were closed to me and werso
directing“as&aulting to me from very close in which Shirid
Ganpat Bhawoo Mate Unit MNo.7 was nammering with Tommy
pairs, Shiri sSunil Jaiwant, Shri Pandharinath Baloo and
Vithal Tukaram Wera assaulting with boulders and
handblows  Shri  Vithal Tukairam Caught me helding
possition. Shiri Gabaloo Kushaba was hammering on me by
wooden handle. There were other Gangmen of this Units
also  who were throwing ballast stones from some distance
hehce 1 could not recognise their names - individually.”

It is also seen that the complaint mada by wvictim Shri R.D.Verma,

PYI  who was assaulted clearly gives narration of the entire

i

incident and name of the persons iny

<_
1

lved in  the incident have

peen mentioned therein. Copy of the complaint is annexed as R-3.
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is another complaint dgiven by the Members of Gang No.6 in
Marathl wherein they had clearly alleged that the wvictim Shri
R.D.Verma was assaulted and  man handled by the applicanf Shri
Ganpat Bhau Deshmukh at Unit MNo.7 to which the applicant belongs.
The complaint and the English translation has been filed as
Annexure -~ IV, - These two documents clearly corroborates the

statement of Shri R.D.Verma who deposed before the Enguiry

Officer. Therefore, it cannot be said that the finding of the

Enquiry Officer are based on “no evidence’. The contention
raised by the Learnéd Counsel for the applicant that the Enquiry
afficer has:not signed, report is against the record as tﬁe
snquiry report filed by the applicant Annexure A-4 is signed by
the Enquiry Officer. It is immatérial that he has not mentioned
his complete designation. 30 far as questions asked to the
applicant ié concerned, the Enguiry Officer mighf have recorded
the numbeir of questions 7. ?. 11 .and 13 under some
mismconcept;on. It is true that iny 8 questimﬁs were put to the
applicant  and the finding of the Enquiry Officer not only based
]y the-evidence of the applicant, but alsc based the evidence of
the prosecqtion Witness and the compiaintg made by victim and
ether members of Gang No.6. Tﬁarefcre, it cannot be said that
the finding of the Enguiry Officer afe based on no evidence.

10. In judicial review, we are conscious of the limitation of
the Tribunal that we cannot go intoc the sufficiency or
insufficiency of the evidence and Wwe cannot reappreciate the
svidence adduced in the inquiry. The Apex  Court in Union of
India Vs. B.K. Srivastava $1%98 SC SLJ 74} held that Tribunal

cannot sit in appeal against the order of Disciplinary authority
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and Appellate authority in exercise of powairs of judicial review
In case of Union of India VYs. MNagamaleswar Rac {1998 (1) 5C SLJ

»

78} Hon"ble Supreme Court held that "It is really surprising that
inspite of clear position of law in this behalf and as regairds
the Jjurisdiction of the Tribunal in such cases, the Tribunal
thought it fit to examine the evidence produced before the
enauiry officer as if it was a court of appeal.” In the case of
Apparel Dxport Rromotion Council Va. “A.K.Chopra {QIR 199% &8¢
ble apex Court held :-
"Onee findings of fact. based on appreciation of evidence
are recorded, the High Court in Writ Jurisdiction may not
normally  interfere with those factual findings unless it
finds that the recorded findings were based either o e
gvidence or that the findings were wholly perverse
and / or legally untenable."
In the case of Syyed Rahimuddin Vs. Director General, CSIR &
Ors. {2001 (2) SC $LJ 132} it was held by the Apex Court that

Finding of facts arrived at in a disciplinary enauiry

(5

Interference by tha Court is permissible only when there is n

sy
3

material for the said findings or conclusicn or on the materials
avallable no reasonable man can reach to such conclusion. In
case of MN.Rajarathinam Vs. State of Tamil Nadu {1997 (1) AISLJ

-

10% the Apex Court held standard of proof in domestic inguiry is

[
33

only preponderance of probability. Court cannot act as fact

13

finding furqmn If there is some evidence on record the decision
of disciplinary authority cannot be faulted. In case  of
Government of Tamil MNadu & Ors. ¥s. S.Vel Raj {1997 (2) AIsLy
N the Apex: Court held that standard of proof in DAR action is
not a proof beyvond dcubtu. In case of Government of Tamil MNadu

W N.Ramamurthy JAIR 1997 SC %571}, the Apex Court held - The

\RL“NaL//// o T L..10.
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Tribunal has no jurisdiction to go into the correctness or truth

of the charges and the Tribunal cannot take over the functions of
the disciplinary authority. “In case of Transport Commisioner,

Madras Vs. A.Rakha Krishna Moorthy {1995 (1) éTJ 292} the Apex

Court held -  Administrative Tribunal has no;jurisdictimn to ¢o
into the truth of the allegations/bhargeg particularly at a stage

pirrior to the conclusion of the disciplinary encuiry. In case of
High Court of Judicature at Bombay Vs. ShashiKant‘SuPatil & Ani.

{2000 (1) 171} it was held that if there is ‘some legal evidence

R

on which the findings can be bassad, then . adequacy oF even

reliability of that evidence is not a matter for canvassing
before the High Court in a8 writ petition under article 226 of the

Constitution. In the case of Government of Tamil  MNadu & anr.
Va. A.Rajapandian {AIR 1925 SC 561%, the ﬁpe* Court held that it
nas peen authoritatively settled by string of:authuritiés of this

[

Court that the administirative Tribunal cannot zit as a Court of

atd

popeal over a decision based on the findings' of the inquiring

authority in diaciplinary proceedingé. Wﬁere. there is gsoms
relevant material which the disciplinary authority has accepted
and which material reasonably support the conclusion reached by
the disciplinary achority,' it is not the function of the
Administrative Tiribunal to review the samé and reach different
finding than that of the disciplinary authorfty. In case of R.S3.
aini Vs. State of Punjab & Ors. {1999 (2) 6C SLJ 213}, the Apex
Court held "If there is some evidence to reasonably support the
conclusion of the enquiring authority, it is not the function of
the Court to review the evidence and éo arrive at its own

independent finding. The enquiring authority is the ole Judg

5]
o



of the fact so long as there .ig some  legal evidence to
substantiate-the finding and the adequacy or reliability of the
evidence 1s- not a mafter which can be permitted to be canv S&éd

before the Court in writ procsedings.

11. In our view the scope of judicial review is limited so
g rightly argued on

far a3 the merits of the case are concerned a

behalf of the Respondents. This Tribunal cannot exercise

1

appellate powers for deciding a matter like this. We are nhot
sitting in appeal over the decision of the disciplinary authority

or other competent authority who has passed the order in  appeal

b33
2

me and again the apex Court has obzerved that the

|
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High Court or the Tribunals canﬁot reappreciate evidence and come
to an indespendent conclusion in a matter like this. The scope of
judicial review is very limited so far as the merits of the case
AT concernédu Therefore, we cannot go inte the guestion whelther
the appreciation of evidehc& by  the competent authority is
ccorrect  or not, whether the finding of fact recorded by the
competent authority is justified or not. We cannot reappreciate

the evidence and substitute our own finding in place of finding

=<4

of the competent authority. We find that there is sufficien
gvidence on record to suppoert the findings of the Inguiry
Officer. Therefors, there is né force in the contention of the
learned counsel for applicant that findings of guilt recorded by
the Ingquiry Officer is against the evidence.

1%. The third contention raised by the Learned Counsel for the

applicant is  that the Enaguiry Officer’s Report was furnished to

(g
¥
=t
o

the applicant on 18.5.2001 by the appellate Authority.

against the legal requirement and procedure. On the peirusal of



record, it appears that the applicant filed OA 1 NMo.30/2001  which
was decided by thes Tribunal on 12.1.2001 and the matter was
''''' emitted back to the aAp ppellate Authority to ccn%ider the appeal
made by the applicant ot. 18.12.2000. The Appellate Authority
sfter furnishing the Enquiry Officer’s report #m the applicant

and  after giving him personal hearing rejectéd the appeal vide

Enquiry Officer’s Creport. The acknmwledgement is placed as
Annexure - IV (1) to the 0A. The Appellate Authority has also

recoirdaed the procee dings of the personal hearing to the applicant

which are annexure I1. The Appellate Authority in para 1 of the

order has explainsed the circumstances as under

enauiry report has been . accepted by the
"y authority  and penalty of remowval - from
imposed upon you. However, the disciplinary
did not forward the anguiry .Iport and findings
iry officer to YO . Since | the dis WCiplinary
tv passed the final orders & hl\u}Uqumunf without
¥ou the opportunity to submit your dgefence brief/
wtatlon the undersigned fo,warduu the enquiry
report & enquiry procesdings, to you and called
personal  hearing. accordlnqu the personal
Was  conducted on  two days ‘on  18.5.2001 and
Ol alongwith vour ARE as requested by wyou. Few
NS were asked by undersigned Ju.1n4 the personal
to further clear the matter. Dy means of  giving

opportunity to represent and defend vaour CaBe
se which was Sommitted by  the
been corrected and YOU Were
resentation which vou would
linary authority. In answer
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the procedural lar
inary authority ha
to makes the same r
de before the disc
YOU answered that a
e¢llate authority to
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peal had already given by wou
ecide on appeal only.”
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Thus, it appears that the Enguiry Officer' has givan an
. |
Ghportunity  to the applicant to make his defence after providing

Lnguiry Officer’s report and thus ne prejudice has been caused to
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the applicant by non-supply of the Enguiry Officer’s report
earlis=i. In the case of Managing Director, ECIL Hyderabad v.

B.Xarunakar. the Hon"ble épex Court in para 31.  held as under

31. Hence in all cases where the Thauiry Officer’s
report is not furnished to the delinquen 1 employves in the
disciplinary proceedings, the Courts and Tiribunals should
cause  the copy of the report to bﬁrfU|ﬁlShcu to the
aggrieved amplovee if he has not already seacured it
before coming to the Courts/Tr ibunalg ana give the
employes an opportunity to show how his or Ner case was
prejudiced because of the non- sUpply of the report. If
after hearing the parties, the Court/Tribunal comes to
the conclusion that the non- supiply of the report would

543

ifference to the ultimate findings and the
'en, the Court/Tribunal should not interfere
of punishment.” ‘

have madea n
punishment o
with the ords
Thus., it a&appears that the Enguiry Officer has given the

opportunity  to make defence after giving Enguiry Officer’s

;_A
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e ‘feurth conteﬁtion raised by Learnéd Counssl for the
applicant iz that Revisional suthority i.e; Additional DR
Sub-urban  C8THM  dealt with the case erronaously in terms of Rule
22 (2) of Railway Servants (Disci pline & Appeal) Rules, 1968 in
place of Rule 25 (1),

14. The Learned Counsel for the respondents, oh  the other

hand, stated that the revisional authority has dealt with the

cannot  interfere with the departmental proceedings or penalty
imposed upon the applicant. It 1is seen that the applicant

submitted his revision petition dt. 16.7.2001 to DRM (3) Mumbai

Division, Central Railway, Mumbai £%T and this Revision Petition
Wés  submitted after the ejection of the appeal by Appellate
T
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Aauthority by order dt. 23.5.2001. The Revisional authority in
its order dt. 2.8.2001 remarked that "after careful study of the

le and. having gone through the s

| ol

45 f

(&)
L7
Y

veaking order of the

Disciplinary authority, your appe

iy

g
1 and ﬁhe order of the
]
Appellate aduthority which confirmed the penalty of removal from
service, I came to the conclusion that vyou are guilty of two

charges Framed agiainst wou. Sufficient opportunities have

petition preferred by the applicant on 16.7.2001. For all

purposes 1t is the order of the revisional authority in terms of
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e Railway Servants (Discipline & aAppeal) Rules.

It the number of rule is wrongly mentioned, it makes no

difference and no prejudice has been caused to the applicant.
1E. fhus, it appears that nothing is brought out to show any

illegality or irregularity in the findings recordsed by the

Enauiry Officer. There Is neither violation of any Rules nor any

procedural law. The  0rder$ of the authorities are speaking
orders and  the penalties imposed upon the applicant is
commensurate with the gravity of mis-conduct proved. - The
applicant Had manhandled his own superior officer on duty. e
deserves ho lenisncy.

lé. For the reasons. stated above, the 08 is devoid of merit

fails. It is dismissed accordingly. No order as to sosts.

(MUZAFFAR HUSATIN) (ANAND KUMAR BHATT)
MEMBER (J) " MEMBER (&)



