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.Regpondents

ORDER
{Per Shankar Prasad, Member (4}}

This is a second round of litigation.

filed ©0OA 392/98 which was allowd
1998

"8. In the result the 0A is disposed
stage by giving a libarty to the
freah represantation in continuathi
represantation by giving details an
respondents to aconsider the game
mentioned above and pass appropriat
Tlaw in the 1light of the above o

contentions on merits onh both sides

applicant is directad to make the rapr

period of two months from the date of
this order. The Competent Authority
order within six months from the date
fresh regresentatigﬂ."}L

The annlicant

vide order datad

of at the admission

applicant to maks a

on of the old
a dirsation to the
as ner the O.M.

arder according to
gervations. AT
are left onen. The
agantation within a
receipt of copy of
to pass appropriate
of receipt of the
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[FN]

documentary evidence was seized by the Police and the same have
been spoiled by white-ants in the police custody and as such | the

i
documentary evidence c¢ould not be produced in the Court during

the trial of the case. It was for the applicant to decids
whether ar not to engage an Advocate to defend his case and the
respondents have no concern with this. In exercise of powers

naonfarrad under Artice 320 {(32) of Constitution of India, the UPSC

(Exemption from Consultation Regulations), 1988 was amanded to

0

nrovide that it shall not be necessary to consult the Commission

in regard to matters mentioned in Article 320 (3) (d) in casa of
persons belonging to Group ‘G’ or Group ‘D’ Accordingly there
wag ho nead to consult the URSC. The gaid matter has accordingly

baen correctly decided. No interference with the impugned order

ig called for.

E. Article 320 {(3) (d) of the Congtitution is as follows:
(3} The Union Public Service Commissgsion or the State
Public Service Commission, as the case may be, shall he

conauitad.

{(d) on  any claim by or in respect aof a person who is
garving or has served under the Government of India or
the Government of a Gtate or under the Crown in India or
under the Government of an Indian State, 1in a oivil
capacity, that any costs dincurred by him in defending

Tegal proceedings instituted againsat him 1in respect of
acts done or purporting to be done in the exscution of
his duty should be paid ocut of the Consolidated Fund of
India, or as the case may hea, out of the Consanlidated
Fund of the State

It was held in para 7 of the earlier Jjudgement, "if

¢t

neceszary the Government may consult the URPSC under Artice 320 Qf‘A
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the Constitution of India as provided in the itself. it

may also consult the Ministry of Law and Finance, if necessary,

as provided 1in the O0O.M. After consultation the Competent

Authority shalil apply his mind to the facts and circumstances of
the casge and then pass a speaking order. It s c¢lear that ‘in

view of the above mentionsd amendment to the UPSC (Exemphion from
Consultation Regulations) 1888, consultation with UPSC iz not
called for in respect of Group °C° staff which the applicant

admittedly is.

b ]
ct
- ]
n

is true that the earlier O.M. of 1983 mentioned in
para 3 and 4, provided Tor consultation with UPSC. However as
the Regulation requiring consultation with the UPSC, has been

ended, this circular is deemed to he modified to that extent.

)
=3

The applicant 1is admittediy a Group °C’ empliovas. Therefore

non-consuitation cannot be a ground for challenging the impugned

2 (a) of the said O.M. 1is as follows:

o
)
]
=
»

Proceedings 1initiated by Pavernmnnf in respect of
rs connected with the official duties or position of
overnment Sarvant. - Government will not give any
nce to a Government servant for his defenge in any
nage, civil or criminal, instituted agaénst him,
State in respect of matiters arising out of or
ed with his official duties of his official
Should, however, the proceedings concluyde 1in
f the Government servant, Government may, if they
igfied from the facts and circumstances of the
the Government ssarvant was subjected to the

the proceedings without propner justification,
the whole or any reasonable proportion of the
s 1incurred by the Government servant of his
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. all the licences now on record had been
nroduced at a belated stage i.e. 1in the year 13%6 when
the case pertaing to the pe r1cd 1976 to 1978, a delay of

almost 18 Tong vears. I am just unablie to apprehend how
the progecution is able to explain this much delay and I
am, therefore, of the opinion that it should not be
proper on my part to rely upon this licence which have
come on the scene after such a long delay and 1in  the
background of the evidence of PW! who state that all the
docnmen g which were submitted to him have been eaten

away by the white-ants.”

g. PW3, who had conducted the departmental inveastigation,

who was the main withess his evidence admitted that the Post

Master had failed to maintain the check Tist and as such has not

done his duty. While conducting the eanquiry he had not sought

the axnlanation of the accused on finding the discrepancy. it

was in this context the Trial Court passed the following arder-
.. According to me, the prosecution withasses
have deposed falsely just to save the skin of the real
culprits. When the evidence of all the witnesses isg

placed juxtaposition it goes to show that the accusad
could not have been responsible for the alleged offence
single handedly without theres heing |OMa actual
connivance of the sunperior authorities, if anv.
Moreover, entire documents have bean totally destrovead as
ner the investigating officer himself. I am, therafore,
of the opinion that the evidence is grossly inadequate to
prove the case of the prosecuticn against the acaused and

he, therefore, deserves an acquittal. ”

k

10. It has been assertad hy the applicant that no annesal was

nreferred against this aorder, a fact which is nnt controvarted.

19, There 18 an indigation din tha Law Ministry’s advicse

Exhibit-MPR-2 that the denartment has taken a decision to frame
charges against an officer based on the earlier facts. Howaver

at the time of hearing the learned counssel far the resnondents
informed that no such decision to conduct a departmental sanauiry
has besen taken. The applicant was also not proceeded againgt for

these chargss ear?ier./&w
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12. The Apex Court in the case of Brahma Chandra Gupta V/s
oL (1994) 2 SCC  43% has considered the matter relating to
pavment of salary for certain periocd after the acquittal in a
criminal case. The #Apex Court also considered the auestion of
payment of full pay and allowances to an emplovee who had peen
placed under suspension during the course of criminal proceedings
and who had been acguitted by the Qﬁurt and held as follows:-

" The appellant was a permanent UDC who has already

retired on superannuation and must receive a measure of a
socio-economic justice. Keeping in view the facts of the
case that the appellant was never hauled FTs) i
departmental enquiry. that he was presecuted and had been

ultimately acquitted, and on being acquitted he was
reinstated and was paid full salary for the peried
commencing from his acquittal. and further that even for
the period in question the concerned authority had not
held that the suspension was whelly justified because
three-fourth of the salary was ordered to be paid. it
must be held that in this case full amount of salary
should have been pald to the app=2llant on his
reinstatement for the entire period.”

1. We also note that, in similar case, the Full Bench of CAT
Madras Bench viz. 6. Samscen Martin V/s Union of India and Ors..
1Lav0 12 ATC 643 held as follows:
"wWwhere the suspension was effected only on account of
pendency of a criminal proceedihg, the competent
authority has necessarily to follow the basic principles
of criminal law. $Since, the Criminal Court €an ndw  pass
only an order of acugittal or conviction., the competant

authority cannot scan that order to find out whether the
elinquent official was honourably acquitted or net.”

14, The said 0.M. further indicates that expenses <can be
allowed whollv or in part.There is no discussion in the impugned

order on this aspect.ﬁa
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15, We find that the incident is of 1970s and the criminal
case has gone on for a wery long time. The judament of the Trial
Court which has not been appealed against shows that the seized
doguments ware not produced as the same had been destroy@d vy
mhite-ants. - 42 such licences were alsc not taken on record for
the reascns assigned in the oirder. The Yrial Court has alscheld
that prosecution witnesses have deposed falsely jJust to save the
skin of the real culprits. The applicant has alsc noet besn
pirroceeded against departmentally. e are accordingly of the view
that the applicant cannot be held responsible for the delay in
conclusion of the criminal case. WUnder the circumstances, the
23.r1- 1999
order dated is quashed and set aside. We are of t;h&
view that the applicant is entitled to reimbursement. Howaver,
as there is no material on record, we are expressing no opinien
on the guantum of.reimbursement_to be mada. The responda2nts are

directed to pass a speaking order on the quantum within a period

-of two months from the date of receipt of a copy of the order.

No order as to costs.
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(ﬁhahkar Mrasad) : (R.R.K. Trivadi)
Mamber (A) Vice Chairman _
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