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CENTRAL ADMINISTRATIVE TRIBUNAL
‘ MUMBAI BENCH

Contempt Petition No.27/2002
in
Original Application No.590/2001

Dated this Friday the 22nd Day of March, 2002.

Coram : Hon’ble Shri S.L. Jain, Member (J)
Hon’ble Smt.Shanta Shastry, Member (A)

D.E. Vanarase,
CBI Quarters No.214/8413,
Gajanan Maharaj Chowk,
Kannamwar Nagar, Vikhroli, *
Mumbai - 400 083. .. Applicant.
( By Advocate Shri P.A. Prabhakaran )
Versus
Mr.P.C. Sharma, IPS,
Director, Central Bureau
of Investigation, Block No.3,

4th Floor, CGO Complex,
Lodhi Road, New Delhi-110003. .. Respondents.

, Order (Oral)
{ Per : S.L. Jain, Member (J) }

Contempt Petition heard. This Contempt Petition
has been filed 1in view of 0.A.590/2001 decided on
15.2.2002. 1In the said order no time 1limit has been
fixed for compliance of the said order. The applicant
has f11ed this_Contempé Petition before this Tribunal on
21.3.2002, the same is premature as when no time limit is
fixed, normally as per instructions on the subject, six
months time is for the respondents to comply the same.

It is an abuse of the process of the Tribunal. Contempt
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Petition stands dismissed as premature with a cost of

Rs.300/payable to the Central Administrative Tribunal,

Mumbai Bench.
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( smt.Shanta Shastry ) ( S.L. Jain )
Member (A) Member (J).
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R.P.No.28/2006 in 0.A.590/2001.

Date : 25.01.2007.

Applicant by Shri S.P. Saxéna.
Respondents by Shri v.S. Masurkar.

Yo SRy

This Reviédw Petltlon‘- ‘has  been moved by the
respondents for seeking reV1eW"in “the Tribunal's order
dated 29.9.2006 in 0.A.590/2001. It has been adlleged in

iithe petltlon that the appllcant has made a flase statement
' '.'before the Trlbunal through his Counsel that he will be

:-attalnlng the age of superannuatlon of 60 years in CBI by

the end of Aprll 2007 "In fact actual date of birth of

“the applicant is T May, 1946 and hence he had already

crossed the'age of‘superannuatlon_of 60 years on 30.04.2006.

The. learned counsel for applicant has tendered

,uncondltlonal apology for mentioning wrong date of blrth
+ .and submitted that this .was .done . by hlm on the oral
- - information given. by the applicant who was present in the

Court on the date of final hearing. He further stated that
the applicant has already crossed thexage of superannuation
of 60 years -on 30.04.2006 as his date of birth is
01.05.1946. The applicant -alsd'-'tendered unconditional

' apology for the 1apse and stéEd that he was under grave

'ten51on on that date.

B .
Heard learned counsel on both the sides. A grave

_ error of fact apparent 1nto\the order on account of wrong
1statement made by the appilcant - _We allow the Review
,Petltlon and order that the case should be re-heard.

List the case -on 07 03 200?.w

( anaffar Husain ) ' ';‘"5 . { A.K. Agarwal )

Member (J) -~ 77U " Vice Chairman.

H.



CENTRAL ADMINISTRATIVE TRIBUNAL
BOMBAY BENCH, MUMBAI

Dated this sz@? the 5D day of Decembel 2008

0.A.No.590 of 2001

Shri D.E. Vanarase - Applicant
(Shri N.K. Rajpurohit)

Versus
Union of India & 2 others ' - Respondents '
(By Advocate Shri V.S. Masurkar) ‘
Coram: o R
‘Hon'ble Shri Jog Singh : - = Member (J)
Hon'ble Shri Sudhakar Mishra — Member (A)
‘(a) . To be referred to the Reporter or not? R -

(b) Whether it needs to be circulated to¢///
' other Benches of the Tribunal? '

(d) Library. \//A

. (Sudhakar Mishra) |
Member (A) .




-1

" CENTRAL ADMINISTRATIVE TRIBUNAL,
BOMBAY BENCH, MUMBAI.

0.A.590/2001.

Dated this hﬁ% the S  pay of Decembs , 2008.

Coram : Hon'ble Shri Jog Singh, Member (J)
~Hon'b1e Shri Sudhakar Mishra, Member (A).

Shri Dnanaeshwar Eknath‘Vanarasé,

R/o0 : CBI Quarters No.214,

Room No.8413, '

Gajanan Maharaj Chowk,

Kannamwar Nagar,. Vikhroli, :

Mumbai. , « ‘ .. Applicant.

( By Advocate Shri N.K. Rajpurohit )

- Versus

1. Union of India, through

the Director,

Central Bureau of Investigation,
‘Block No.3, 4™ Floor, CGO Complex,
Lodhi Road, New Delhi-110 003.

2. Shri N.S. Sarawade,
'~ Superintendent of Police,
CBI: ACR: Mumbai, Tanna House,
11, Nathalal Parekh Marg,
Near Sahakar Bhandar,
Colaba, Mumbai - 400 005.

3. The State of Maharashtra,
through the Additional
Chief Secretary (Home) :
Mantralaya, Mumbai-400 032. .. -Respondents.

( ByvAdvocate Shri V.S. Masurkar ).
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ORDER
{ PER : SHRI SUDHAKAR MISHRA, MEMBER (A) }.

The applicant wdrking on ‘députation with the
Centrai .Bureau of Investigatién in the capaci£y of
Inspeétof of Police has filed this O.A. seeking the
following'feliéfs:4

“A) The Hon'ble Tribunal be pleased to call upon
the Respondents to "produce the relevant ~rules in
justification of the posting at Bhubaneshwar, rules on
the constitution of the Screening Committee and
proceedings thereof to ensure that the orders of this
Hon'ble Tribunal have not been summarily flouted.

"B) In the event of failures/dificiency being
-noticed as. in (A) above the Hon'ble Tribunal be
pleased to quash and set aside the relevant transfer
and Screening proceedings and consequential orders of
denial of absorption and repatriation and issue
appropriate orders.

C) The Hon'ble Tribunal be pleased to order that
the Applicant, be allowed an opportunity to submit his
papers for voluntary retirement as Inspector of Police
CBI : ACB and granted all dues, benefits and pension
etc without any loss of time. ' :

D) The Hon'ble Tribunal be pleased to order that
the Respondents shall treat the period from 1.7.1999
to the date of actual order of retirement shall be
treated as period on duty for all purposes with full
pay and allowances entitled by the Applicant.

E) The Hon'ble Tribunal be pleased to order that
the respondent pay the applicant arrears of the pay
for the period 1.7.1999 to 26.7.2001 and from 4.8.2001
onwards until the date of reinstatement/voluntary
retirement as PI : CBI : ACB, Mumbai.

) The ‘Hon'ble Tribunal be pleased to order that
interest at the rate of 24 per cent shall be recovered
from the personal pay of the respondent No.2 and paid
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tovthe épplicant by the Respondént No.l1”.

During the pendenéy of this O.A. the applicant ha;
attained the age of supérannuation.b

2. fhe.facts'of thié case are rather long winding,.as
as. willA be revealed .-from the 'narrafibn. which follows.
Brevity in narration df:facts makeé sense. |

3. The' ap?licant jbined his . service career as a
Sailo; in the Indian Navy. Upon his diséharge_fromrthat
service, he" joihed; the - Police | Department of_ the
'vaérnment of Maharashtra with effect from 28.7.1977 as
an Arméd. Head Constable. A few years thereafter. the
appliéant opted for and joineé. on deputation‘vwith the
Central Bureau of  Investigation (herein.after'CBI) in the
rank of Sub—Inépector ‘of Policé' at Mumbai with effect
from 28.2.1986. | |

3.1 | In“recognition of "his meritorious servicé-with the
CBI he was allowed. to continue én deputation well beyond
the normai tenure of deputati0n5 In'fact while working
~ with the CBI he was promotéd and posted és Inspector of
Police with effect form 24.16.1999.' In'response to CBI's
circular dated 28.3.1995 calling for willingnessvof the

deputationists for permanent absorption in the CBI, the
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- applicant had submitted his williﬁgnes§ but, however,
consent to fhat effect by'Government of,Maharashtra'was
not forthComing. In | the meanwhile, he received
commendations :énd "decorations ~ for his meritorious
service;

4. ~As per an order dated 30.6.1966 the applicant was
repatriated to his pafent cadfe. Aggrieved égainst that
order he had. approachéd. this Tribunal by filing
O.A.ZéO/ZOOO. That O.A. was disposed of by the Tribunal,

vide its order dated 13.11.2000, with the following

directions:-
“a) The orders repatriating the Applicant from
deputation. in C.B.I. to his parent cadre are hereby '
guashed and set aside. The Respondents are hereby

directed to take ©back the Applicant in their
Organisation forthwith, on receipt of a copy of this
order (in no case later than within fifteen days). The
period from the date of his release till the date of
his being taken back in C.B.I.. as directed above,
shall be treated as leave/medical 1leave due and
admissible as per rules. 1In case the grant of extra-
ordinary leave becomes necessary, it shall be without
break in service.

b) ' The Respondents are directed to consider the
case of the ‘Applicant ' for permanent absorption on
merits and in accordance with the Rules, keeping in
view the observations/discussions made above by us”.

4.1  Against that order of the Tribunal the respondents

had filed a Writ Petition which was dismissed by the
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Hon'ble Bombay High Court vide its‘erder dated 30.3.2001,
with a }direetion to ‘the respondents to consider the
~application for - absorption of the . applicant in CBI.
Pursuant to that order of the Hon'ble High Court the
applieantwas taken back:iﬁ the CBI as Eer order:dated
10.5.2001 and was posted at Bhubaneshwar whefe he joined
on 01.67.2001.
5. Soen after his reinstatement; as per order -dated
03.08.2001 the :applicant wae‘ repatriated to his Qarent
cadre. Thereupon he filed this 0.A. challenging the said
order of repatriafion.. The'O_A. was dispesedlof'by the
Trlbunal vide order dated 15.2. 2002 quashlng and setting
a81de the order dated 03.08.2001 repatrlatlng‘ the
‘applicant and also quasﬁing the proeeedings dated
10.7.2001 of the  Screening Committee which had
recommended against the absorption of the. appliceﬁt in
the CBI. The Tribunal gave the follow1ng further
directions in that order dated 15.2.2002:-

“Therefore, we direct the respondents to consider the
applicant for absorption in CBI odnce again ignoring
"the fact that he has been repatrlated on 03.08.2001 to
the State Government”.

| 5.1 Against that decision the_respendents filed a Writ
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Petition before‘the Hon'ble Bombay High Court which was
disposed of-vide its ordef- dated 29.1.2003-with ﬁhe
. following obsefvationé{—- |

_ “Both sides agree that the  Jjudgment under
challenge is required to be set aside. Parties also
agree that the Original Application may be remitted
back to . the Central Administrative Tribunal for
hearing afresh in accordance with law.

" Accordingly the impugned judgment and order
'dt.15.2.2002 of the Central Administrative Tribunal
passed in Original Application No.5390 of- 2001 is
quashed and set aside. The Tribunal is directed to

decide the O.A. Afresh within three months. All

contentions of the parties are left open”.
5.2 . Pursuant to the. Hon'ble High Court's order dated
'29.1.2003 this O.A. Was heard afresh and was again
disposed of by the Tribunal vide order dated 29.4.2003
giving the following directions:-
“For the reasons discussed above, we partly allow this
0.A. and quash and set aside the order dated 3.8.2001
repatriating the applicant to his parent department
‘and direct the respondents to reconsider the case of
he applicant for absorption in the light of the above
observations and as per the Recruitment Rules
applicable to him. Till this exercise 1s carried out,
" the applicant shall not be repatriated to the parent
department. The O.A. stands disposed of with these
directions. No order as. to costs”. :
5.3 The = respondents once again challenged the
Tribunal's order dated 29.4.2003 before the Hon'ble High
Court -and this time raiséd the plea that the Tribunal had

considered. the matter only with reference to the
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Recruitment Rules and not with the reference to the
absérption rules. Essentially on that ground thé'matter
Qas again remanded back to the Tribunal by the Hon'ble
High Court as per its order dated 23.2.200@.

5.4  Thereafter this Tribunal héard the matter afresh
and disposedhof the 0.A.as per its ofder dated 29.9.2006.
After caféful and cbmpiehensive ‘consideration of the
facts of‘the case, the t;avails of the appliéant before
the judicial forums~zumi“the results thereof and (Nl'dué
consideration 6f the Recruitment Rules.'and absorption
procedures of the CBI, the Tribunal. decided 1in the
'lelowing manner:- . | |

“19. From the facts of the case, it is clear that
the applicant after being taken back in C.B.I. Was
posted at Bhubaneshwar vide order dt.10.5.2001.
Therefore, for considering the <question of his
absorption, the ~ provisions of circular
dt.24/25.11.1999 would certainly be applicable. Thus,
the applicant cannot be denied absorption on the
ground that he does not possess a bachelors degree.

. 20. The case of the applicant for absorption in
C.B.I. was considered by a screening committee which m
et on 10.7.2001. as mentioned by both the learned
counsel . that there are no rules in C.B.I. for
absorption. The contention from applicant's side has
been that under such circumstances, the provision of
Recruitment Rules would prevail. On the other hand,
the respondents has contended that such absorption
would be governed by the circulars issued by Director,
C.B.I. From time to time. No doubit, Recruitment Rules
issued in exercise o0f powers conferred by proviso to
Article 309 .of the Constitution would take precedence
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“over any instructions issued by the Director C.B.I.
However, the instructions to the extent they are only
supplementary in nature, <can be followed. The
Recruitment Rules notified on 5.2.1987 for the -Group
"C' and Group -'D' posts in C.B.I. Provides that 40%
post of Inspector should be filled up by promotion
failing which by deputation/transfer and the balance
60% by deputation/transfer. The Rules do not provide.
for any direct recruitment on the post of Inspector.
Further, there is no specific provision in the rules
for absorption as such. However, as per Recruitment
Rules some posts can be filled up by way of transfer,
in addition to promotion and deputation. The transfer
includes transfer on a permanent basis which would be
facto mean absorption. The Recruitment Rules also
provide that the deputation shall ordinarily not
exceed 5 years which may be extended on the
recommendations of the Board consisting of three
Member headed by Joint Director (Administration),
C.B.I. The circular dt. 22.2.2001 provides that the
willing candidate will be recommended for permanent
absorption by a committee in the Head Office duly
constituted by Director, C.B.I. Since permanent
absorption amounts - to transfer in C.B.I. On a
permanent basis, such proposal must be considered and
recommended by the three Member Board mentioned in- the
Recruitment Rules. The consideration by a committee
of an inferior status or diluted composition. would be
dehors the rules. .

20. We notice from the record submitted by the
respondents in the sealed cover that the committee
which considered the proposal for absorption of
Inspectors in C.B.I. Was headed by a Dy.Director ,
C.B.I., while as per Recruitment Rules even deputation
for a period exceeding five years has to Dbe
recommended by a committee headed by a Joint Director.
We are of the considered opinion that a committee
headed by a lower functionary is not competent to make
recommendation for permanent absorption. In addition,
the condition prescribed for permanent absorption have
to be more stringent than those for deputation.
Illustratively, if the norm for taking a person on
deputation is 'very good' ‘then for the purpose of
permanent “absorption it cannot be kept as T'good',
though there will be no objection if it 1is kept as
‘'outstanding'.
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21. As mentioned in the Jjudgment dt. 30.3.2001 of
the Hon'ble High Court, in this case, the absorption
can be denied only on Jjustifiable grounds. The

respondents are expected to take care of the legal
infirmities pointed out in the order dt. 30.3.2001 of
" the Hon'ble High Court. It was specifically held that
in the circumstances of the case justifiable reasons
for repatriation are needed. Such direction in our
view still holds good and grounds Jjustifying . the
repatrigtion of applicant are required to be clearly
spelled out. It is also observed that Recruitment
Rules provide for a deputation period upto 10 years
~only.. Various circulars issued by the C.B.I. On the
subject of absorption also mentions that the
Inspectors who have completed maximum deputation
period of 10 vyears should be repatriated. The
applicant had. come on deputation to C.B.I. w.e.f.
28.2.1996 and the first order of his repatriation was
issued only on 30.6.1999. Since the applicant was
given a promotion in the - C.B.I. And was also a
recepient of Police Médal absorption in C.B.I. Was his
logical expectation. In conspectus of such facts we
are of considered opinion that a speaking. order giving
reasons for denying the absorption to the applicant
was essential. ' '

22. We held that the order of repatriation
dt.3.8.2001 which does not mention any. justifiable
grund for repatriation is legally unsustainable; the
~ same is therefore quashed and set aside and the
- respondents are directed to consider the case of the
applicant for absorption in view of our observations
made above. Regarding back wages, relying on the
ration laid down by the Apex Court in the case of
Paluru Ramkrishnaiah and others v. Union of India &
another { 1990 (2) SLJ 136}, we hold that the
applicant will not be entitled for any back wages for
the intervening period.

23. At the conclusion of the arguments, it was
mentioned by the learned counsel for the applicant
that the applicant is without any post since 3.8.2001
. and would also be attaining the age of superannuation
of 60 vyears in C.B.I. by the end of BApril, 2007.
Moreover, the age of superannuation in State 1is only
58 vyears. In view of this, the applicant would be
willing to take voluntary retirement from the C.B.I.
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With immediate effect. The respondents are directed
to consider any such application also, if made by the.
. applicant within a ©period fifteen days, while
' considering the issue relating absorption of the
applicant in C.B.I.” ‘

6. Ordinarily the matter should either,ha?e attained
finality with that order; unless, éither of the parties
héfeto-.had -garried the matter _béfore higher Jjudicial
forums. But there was grave efror of.faét in considering
the date.of.supe;annuatibn éf the applicénf as 30.4.2007’
beéau§e  ﬁe had .actually .attained the age of
'superannuafiéh exactly a year before i.e. on 30.4.2006.

7. The respondents filied _a.Reviéw Pétition numbered
"as Review Pétitiéh No,éB/ZOOO poiﬂting out’ the error of
fact alleging that it was a false stateﬁent. The
respondents sought review of the ofdér dated 29.9.2006
and also dismissal of the O.A,‘ on  behalf of ‘the
applicant uncondifional apoiogy- was ténderéd for
mentioning wrong date.of birth. The applicant who was
_ himself present in the . Court also had = tendered
uhcopditional apologyv for the"lapSe and had submitted
‘that the long .contiﬁued' service litigatibn had caused
‘memory lapse. Having heard both sidés this Tribural

L

acknowledged the grave error of fact as being appafent
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»from the erder on account of wreng étatement made by the
applieant. fI_‘he Review Petition v:qasrallowed‘ and it was
ordered that the case'be'reheard.
8. Thereafter the case wae'heard oh_03.10.2008. The
learned counsei on either side have reiterated all those
submissions>made by then, before this Tribunal which were
duly con31dered whlle pa531ng the order dated 29 9.2006.
As we see 1t the 1ssues for our consideration at this
point of time'are the following:- '
The applicant having been

rebatriated: as per order dated 03.0é.2001

»and in-the meentime'having-attained the age

of superannﬁation vdoes his prayer ‘for:

abéerption\.'in the ; C.B.I. survive  for

censideration? " Can the CBI absorb someone

who Qae’ aiready attained the age of

superénnuation? What treafment should be

given to the period- from '03.08.2001 till

the eventual dete.of superannﬁation?
9. Before dealing with the issues we are Censtrained
vand pained to make the following Qbservation. Thet the

applicant's date of birth was 01.05.1946, it is not a

e
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fact which was in the special knowleége of thé applicant.
Before Jjoining as Head Constable with the Police
Department of Governménﬁ of‘ Maharashtra, the applicant
had furnished his daté of birth. Tt was duly hoted and
- recorded by the Péliée Departmént of the Government of
Maharashfra fpage 30_of RP.28/2006). The date of birth
forms- a part of the service book( a .copy of thcﬁ has
élso “been furnished before this Tribunal.'. Both the.
respondents all  along' had access to. the service book.
Therefore, while it wéé certainly a grave error on the
bart of the’applicantvto have repéésented earlier that
ﬂis date‘of superannuation was’30.4.2007, it cannot be
overlooked that . -the respondents havé also »féiled' to
assiét this Tribunal by pointing out that the applicant's
date of superannuation is 36.4.2606; After the latest
order of reﬁand by the Hon'bie High Court, the ﬁatter was.
first heard on 18.4;2006 and on many dates tﬁereafter
till the eventual order dated 29.9;2066. Whilé the Writ
Petitions No.9095/2003 and 9158/2003 against the order
dated 29.4,2003'we£e considered by the Hon'ble High.Court
in February; 2006 it was - not pointed out to the_Hén}ble

High Court that the applicant's superanhuétion was
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immineht. _Inh this background acquiescence to ‘the
respondents' plea that the OA be diemissed, would'be like
ﬁissing the woods for the trees.

10. - During his active service career of about 24
years in the Police Department between the years 1977 and
2001, the appiicant had served under the Government of
Maherashtra in the initiai yeafs:as a Head Constqble only
fo%‘ a period of Lacout 9 years, 'whereas he had active
Eervice in the CBI for the_period'exceeding 15 years. He
has been retained'invthe CBI much beyond the usual and
even extended. the periodf of deputation. ﬁe has been
promoted tﬁerein 'tc the responsible post of Police
Inspector. He» has ’been decorated and has earned.
commendation for his meritorious service.  Sometime in
.befween the CBI wanted him fo be absorbed in its ranks.
During -the pendency of this O0.A. Beeking,v inter alia,
absorpcion in CBIvthe applicant has crossed the age of

{

superannuation.
10.1° What should be the just decision in such a case?
~In ordering the = applicant to revert back to the

Government of Maharashtra for the sheer purpose of taking

‘retirement whereby he would be losing out the benefits of
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exalted_rank_and'pay enjoyed in the CBI, for the purpose

of calculation‘of_his pensionary benefits? Or, justice

‘would lie in ordering that the applicant should take

retirement from the: CBI where he has worked for
substantive part of his active service 1life and has
rendered meritorious service? We would certainly opt for

A

the latter. But, then, a prelude to that dlrectlon would

be dealing with the question of absorption of the

applicant in'the CBI ranks.

10.2 From the recounted hlstorlcal‘background of this
case it can be seen that this Tribunal and also the
Hoanle, High Court have time and again goaded the
respondenté to consider the‘ case of ahsorption of the
apblicant in CBI. - ‘As per the latest order dated
29.9.2006 of this Trlbunal comprehen51ve discussion was
made taking all relevant - factors into consideration and
absorption was directed to be considered. . But now is the
stage °where repetition of the same direction would be
hollow.

10.3 This Tribunai has already given the finding:in its
order dated 29.9.2006 that the..applicant fulfills the

conditions for absorption. It is a matter of record that
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the applicant'has géndgred meritorious service.. It 1is
also a matter of fact . that thé applicant has since
_attained the age of suberannuation;‘ Therefore, at fhis
stage we direct the ieépondénts to'consider;and absorb
‘the applicant into the CBI with effect from 03.08.2001.

Consequent upon absorption the applicant shall not be

entitled to any back wages for the period from 03.08.2001 -

till the date of his superénnuatidﬁ except"ﬁotional
benefits. However, the entire period till  his
superannuation Shall be counted towards continuity of
. service er‘ijua pﬁrpose of bcalculating' his pension and
éther retiral benefits. The applicant shall be entitled

to consequential arrears of pension.

11. The O0.A. 1is disposed of 'in terms ' of .the above

directions. No order as to costs.

( Sudhakar Mishra ) ' E ( Jog _E;gh
Member (A) - ‘ - - Member (J).




