IN THE CENTRAL ADMINISTRATIVE TRIEUNAL
MUMBAT RENCH, MUMEAT
O/ NOL 70172000 .
Datad: this 20 thday of June, 200%.

HON'BILE MR. JASEBIR . OHAL TWAd., MEMEBER (J)
HONTBLE MR. S.K. MALHOTRA, MEMEER (a)

Gur Kirpal Singh
Wworking as asstt. Oirector CHULL Y
Under addl. Director Marine
Customs Marine Head Quarters
2nd Flioor, Hotel Waldorf?

16, Arthur Bunder Road .
Colaba, Mumbai-400 00%,
Residing at 237, Tvpe IV
C.G.5. Colony, Wadala (W)
Mumbai . ~
...... Applicant.
{3y Advocate: Sh., K.G. Watial ‘

Versus

1. Union of India through
Ministry of Finance, Daptt. of
Revenue, C/o Central Beard of Excise:
& Customs, North Hlock . -
New Delhi. S '

2z, Commissioner
Birectorate of Freventive Operations
(Customs & Central Excise)
4th Floor, A Wing, Lok Nayak Ehuvan
Khan Market, MNew Dalhi.

3. Commissioner of Customs
Hew Custom House
Mumbai .

4. Adcl. Director Marine
Customs Marine HOs

@ Hotel Waldorf, 2nd Fleor

6. Arthur Bunder Road, Colaba -

Mumbai . ol

v e n L RESDONdeENtS

{3y Addvocate: Sh. V.6, Masurkar]
3K 0O E R

BHRT S.K. MALHOTRA, MEMBER (A)

The prasent 0A has baen filed by the applicant
with a praver that the respondents may bhe directed to pay
him the salary of the post of Staff Officer w.a.f. May,

1982 to aApril/, 2001 on which post he claims to have bean

wWworking. He has also praved that the above period should
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pba counted for the purpose of granting annual increments

and fix the pay of the applicant accordingly in the sgala

aof Rs. SOO0-13%5, 500, \
<. Thae facts of the case, in brief, are that the
applicant was appointed as Boat Engineer and joined the
Respondaent Geptt. iﬁ 1775 . lLater, this post Was
redesionated as Engineer. This is a Group "#° post and
its scale at that time was Ns. 840-1200. The applicant
Wa S r@gularis@é and confirmed as an Engineer w.a.T.
6.7.1788 as Group"ﬂ’ officer. He claims that in May,
1982, he was directed to Qork as Staff Officer in the nay
scale of Rs. 1100-1600. He has claimed that ha has baen
holding the fTull charge of this post. iIn $upﬁbrt of his
contention, he has annexed gopies of qert&in orders
issiued during the period 19822000, He has already'ba@n
promoted on adhoo basis as Asstt. Di%ectgr which is a

Growp "AT  post in the pay scale of Ra. S8000-13500, vide

order dated 12.4.200%1 (Ex. E). it has besn stated by

~him that since he was working as Staff Officer which

carrias a higher scale of Rs. 1100-14600 and he has baen
discharging full duties attachad to that post, he should

be paid the salary of tha post of Staff Officar as

~against his salary as Engineer in the scale of Rs.

C 840-1200.  He has been reguaesting the respondants for his

promotion and for grant of financial panafites as

appticable to the post of Staff Officer and his case was

Calso recommanded by his Addl. Director but he hazs not

~bheen given the benefit of higher pay. He has, therefore,

filed this 0& praving for the reliefs-aé mantioned above.
3. Respondents have FTiled their written statement
wherein they have stated that the post- - of Engineer
against which the applicant has been working was not a

parmanent post bulh was & tanporary one. In the absence
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oF Rearuitment Fules, the applicant was recrnited on
acdhnoo hasis without getting a clearance From fhé YRS
He was regularised against this post w.e.f. 7.10. L9RS.
A% per the relavant rules, when a Group "4’ and Group ~K’
posts are Tilled up without tha approval of the URSC,
then the department i reasired to take approvel from the
WRsC to reqgularise tﬁesa post?ﬁ and their regular service
starts from the date of approval of the UP$C" Tharaefore,
the regular service of the appiicant as Engineer starts
from 7.10.1988. a&s regards the claim of the applicant
that he was looking after the duties of Staff Officer
which is a Group “a&° poét, it has been sbated that the
annlicant was discharging dutie$: assigned to him by his
suparior officers. It does not mean that s is
discharging the duties of a Groun 87 post. iInfact,
there was no Grauh &% post in the departmentt concerned
auring the period 1982-1994. 12 Group "8’ posts were
upgraded to Group TA° posts in the scale of Rs .
BO00- 1% 500 on  18.%.19%8 and firoup ‘i’ pQ§ts wWera
abolished. Thus, no Group A" post was évailablg in  the
aepartment before 1H8.9.1998. The duties carried out by
Group "B officer during this period were the sﬁam@ as
carriad out by nné promoted Group A’ officar; Hence .,
the apnlicant Iis not entitled to get the benefit of
higher pay prior to his promotion w.e.f. 12.4.2001. It

nas further bhesn contended that the Staff OFfFicer is  not

a desiqgnagtion. it is just an internal office

arrangement to  function/look after the allotted job
smoothly. The only Group ’é’ post which existed at the
relevant Time was that of Officer on Special Duty (0sSDY,
the charqge of which was not given to the appligant at any
time.

4. We have heard 5Shril R.G. Walia, lsarned counsal

v
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for the anplicant and Shri v. 5. vasurkar  apnearing  on
pehalf of the respondents  and  have examined the
nlaacdinags.

A, Ouring the course of hearing., learned counsel for
the anplicant, was askﬁd o pr@ducﬂ a Jletter by which tihwe
applicant was forméil? appointed as  Staff BfFFicer.
However, no  such léttgr was available on recoerd nor it
was produced by tha ilearnadg counsel  for the appliicant.
Hae,. howavar, drew our abthention to some orders lssuead
ditring the period Aoril, 1984 to January, 2000 in  which
the anplicant was ﬁsﬁed te carry out/iocok after tha
duties of the post of ‘Staff Officer as a temporary
measure in the absence o6f the officer concerned aoing on
tour or being on 1eqye;'; it aopears that by wvarious
office orders issusd h; the Respondant Dentt. individusl
officers inciuding the applicant have been assignad
duties from time to time to discharge certain fupctions
but there was no formal order issuad by tha Respondant
Deptt. appointing the applicant as $taff Officer as  has
heen claimed in  tha 04, Tha learped counsel For tha
applicant stated that sinoe the applicant hasa bean
performing the dJduties assigned to him as Staff. 0fficer,
he is antitied to the payv and allowancas attached to this
post.  In support of his contention. he ¢itﬁd three
judgements: the casse of Jaswant Singh Vs. Pupiab Poultry
Field staff association and others reported in 2002 $CG
(1.&5)Y 1lé: bwarka Prasad Tiewari Vs. M. State Road
Transport Corporaiion & anr., 2002{(1) ATJ 391; and B
Tulsi Das & Ors. Vs, Govt., of &.F. & Ors.. 2003 (1)
S5C 5L 1. in thase judgements, the Hon"ble anex Court
has hald that é rarson discharging the duties of highar

post is entitied to pay and allowances admissible to that

¢
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post.  In P, Tulsi Dass (supraj, it has been held as

pnadear: -
“"Parson holding a lesser  grade was made the
incharge of higher post - He would be antitled to
pay scale parmissible for thae higher grada post
Cannot claim tobe a8 regular member or incumbent
of the post te claim conseauential benefits for
any Advancemant Career or Promotion as i he is
raquiar incumbent to the said post.”

Based on the above, the learned counsel for the applicant

stated that applicant is also entitled to the higher pay

attachag to the post of Staff OFficer. |

& The learnad COUNSE] for - the responcants

emphatically stated that the Staff 0Officger is not a

cesignation or a post. it is only an internal

arrangement. Even, a Group "B officer can be called &

staff Officer. Infact. there was no Group A" post
available in the department till Septembaer, 19%8. He

also stated that no formal orders were issued in the case
of the applicant promoting him  toe the post of Staff
OfFficer as claimed by him. _In"all the orders issuved
during 19822000 certain duties have besn assigned to ths
officers including the applicaht and no order promoting
him o the n&st of Staff Officer has ever been Issusd,

He also pointed out  that for Group - "A post, the
clearance of JPSC is a1§9 NECesKary. No suaﬁ approval of
LIS was ever obtained for his pramotion to tha post  of
Stafff OFfFicer. The auestion of granting him the pawv

scale or any financial benefit for the post of Staff

Of ficer would,  theraefore, not arise. - The officer was
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formaliy nromoited on adhoc basis as gssth. Direchor vide
arder dated 1Z2.4.2001 from which date he is entitled o

tha higher pay.

7. Learned counsel for the respondents also raisad
an objaction that the 04 is barred by limitation. 21

stated that in case the applicant claims tﬁat he has been
performing the duties of higher post since 1982, it has
not been explained as to why he had not  approached the
appropriate forum ditring the lazst 20 vyears. Thes
applicant did not even raise any objection when ha was
regularised in Group BT post as an Engineer vide order
dated F.I10.198&. In case he falt that he was performing
the duties of Group "&° officer, he should have obiectad
o his regularisation as Group "B’ officer in 19486, which
he did not do. Tn such a situation, his claim to the
higher post/scale aince 1987 is not sustainabla.

;. ke have given caraful consideration to the mathar
and have also perusad the pleagings. wﬁ find that tha 0&
is hit by Law of Limitation. If the applicant was not
getting the higher pay of the post of Staff Ufficef since
Jens, he could nave approached tha appropriate
forum/court in the matter within the Qfasérigégl ﬁeriod,

which he failed fto do. The cause of acti@n'ar@%e to the

applicant in 1982, or latest in 1988 when he was

confirmad as Group R'OFficer whareas he has Tfiled the
nrasent 0.A. in September, 200L. TYherefore, the 0.4,
is bhadly barred by limitation and deserves fo by
dismissad on this ground élone- Howsver, we have
considersed the case on merits alsoe. In this connection,
we would like to refer to the provisions éﬁ made undar

2

F.R.4% {(3) which is reprodiuced balow;
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"F.R.49(i): The Central Qovernment may appoint &
Government servant already holding a post in a
substantive or officiating capacity to officiate,
as a temporary measure, in one or more of other

independent posts at one time under the

Government. In such cases, his pay s regulated

as under:
i) where a Government servant is
formally appointed to hold fulil
chargeh éf the duties of & higher
post in the same office as his
own and in the same cadre/Tine of
paromotion, in addition to his
ordinary duties, he shall be
allowed the pay admissible to
him, 1f he 1is appointed to
officiate in \the higher post,
un]ess the competent authority
reduces his officiating pay under
Rule 36; but no additional pay
sﬁai?, however, be allowed for
performing the duties of a lower

post."”

It is crystal clear from the above provision that a Govt.
servant unless he is formally appointed to hold full
charge of the duties of higher post, he is not entitled

to the pay and allowances attached to the higher post

¢
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in the presant case. no such formal_&rdar appointing him
toe Group “a” post of Staff Officer was ever issued. {From
time to time., he was asked to look after certain duties
and functions which might have involvad higher
responsibilities but these orders do not entitle him to
the pay and allowances of the promoticonal oost. &%
pointed out by  the respondants in their writtaen
stataement, there was no Group “A° post in the respondsnt
department till 1998, The auastion of granting bim
high&r‘ pay scale of Group A7 npost would,therafore, not
arise. Mesides the above, the apﬁointment to Giroup A7
ﬁést‘cannﬂt be made without the approval of the URSC. It
is. therefore, inconceivable that the applicant was
allowad to continue in Group A" post for a long psriod
From 198¢ to 2000 without seaeking the approval of URSC.
The fact is that ﬁe was never npromoted to this post which
dia not exist at ail and the arrangement of looking aftar
the work assigned o him was only an internal local
arrangement for  smooth funétioning of the organisation.
Besides. even Group "7 officers, were haing designatated
as "gtaff Officers’, as mentioned by the respondants.
Therefore, the applicant has no claim to the higher pay
of “Group A7 officer.

Y As regacds the Jjudgements of Hon'ble Suprama
Gourt  cited by tha Jearnad counsel for the applicant, it
may be stated that in these judgements the cases involwed
ar# those where the appellants ware working on the highar
posts which were in their hierarchy based on specific

orders passed by the competent authoritv. Hot, it is not
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a0 in  the presant case under considaration. in the
instant case., the higher post against which the apolicant
ciaims to have been working did net exist and no  formal
arder of appdintment te  that post was aver issued. He
was only assigned certain functions and © responsibilities

by the local administration which does not entitle him to

the higher =scale. It wmuid, therefore, not be proper Lo

draw a parallel between the cases cited above and that of
the applicant which are auite distinguishable.

10; Taking into conﬁideration the ébav& facts and
circumstances of the caséq aspacially tha proyision$ m& clea
under FR 42(1) reproduced abéve, we are of the considered
view that the applicant is not entitled to tha higher

scale of pay of the post of Staff officer and the 04 doas

not merit favourable consideration. It is accordingly
dismissed.

Mo oirder as to costs.
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(5.6 MALHOTRAY . (JASEHIR S, DHALTWaL)
. MEMBER (A) ‘ o MEMEBER ()
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