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CENTRAL ADMiNISTRATIVE.TRIBUNAL,
BOMBAY BENCH MUMBAI .

O.A.Nos. 575/2001 402/2003 403/2003 404/2003 '407/2003
and 408/2003

Dated this&kJWMﬁz@?thegﬁﬂL_Day Oféé%&&&ﬁéi, 2008

Coram :. Hon'ble Shri Jog Singh, Member (J)
Hon'ble Shri Sudhakar Mishra, Member . (3) .

G.S. Rathore, :
Project Manager (Elect.),
22, Rly. Officers' Flats,
Grant Road (W),
Mumbai - 7. .. Appllcant in all the OAs.
( By Advocate Shri D.V. Gangal )
' - Versus
1. ‘Union of India, through
. The Secretary, . :
Railway Board, Rail Bhavan,
New Delhi. '
2. General Manager, -
Western Railway,
Churchgate, _ '
Mumbai. - .. Respondents in all. the OAs.
( By Advocate Shri V.S. Masurkar in 0.A.575/2001 and
Shri S.Ravi in 402/03,403/03,404/03,407/03 & 408/03).

ORDER
{ PER : SUDHAKAR MISHRA, MEMBER (A }.

 While worklng as DlStrlCt Electrlcal Englneer,
Westérn Railway, the applicant has filed all the six
"OAs unde;.consideration. He has since been promoted to
the - Junior Administrative Grade, _aé per order
.dt.02.05;2008 of - the SEC Railway; following ‘Railway
Board's order dt.25.4.2068. Since  the OAs involve
common grie&ance théy hévé been heard together and‘aré
being disposed oflfhrough this coﬁmon_brder.
2.  In thé Annual Confidentiél Reporté  (herein
after ~ACR) for 6 ‘years,” adverse remarks ‘were. givén

against the applicant by the Reporting ,Officers



.
concerned.- Th£ough_the prbceddre of communication of
adverse _remarks;-’copsidg;ationtvof the | abplicantfs
représenfation against the remarEs  and : .éventual
decision_ thereon,‘ either some or all of . the rem;rks ‘
have eventually stﬁck against the applicant. Thrbugh'
these OAS; theﬂbapplicant seeks quashing of» the

'respeétive ACRé and direction for .re—writing of the-
same. |
3. Befofe turniﬁg to the facts of these cases,'we
would record a brief account §f the service.litigation 
undertéken'kn/-the applicant. To begin vdifl we wou}d'
-recount therearlier histéry of litigatioﬁ.

-

(1) O.A.411/1992

- This O0.A. was fdirécted against ‘the adverse
remarks given in thelACR for the pgriod 1990;9i. Aé
per the .orders dated 12.1.i993 bfva Co—ordinate Bench
of this Tfibunal - situated at Jabalpﬁx,v some‘ of the
adversevremarks were~direc£ed to be deleted,‘while:some
othér'advérse remarks were not directed to be deleted.

(11) - 0.A.45/1995 -

Ed

This O.A. was dirécted against the transfer. of
tﬁe épplicant from Mumbai (then éalled Bombay): Pending
:éonSideration' of fhe 'O:AJ; the: Tribunal had granted
étay'againéﬁ.operation,df the tiansfer,order. ’Howevé;,
,befére final dispoééi of 'the O.A. the respondeﬁts
theréin cancelled the ‘transfer. order and retained the
appiicant»at Mumbai. Eventuallj, therefpre, that O.A.
'became infructuous and was.dismissed as such per. the

b,
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,orders'dated 13.8.1999 of this Tribunal.

(iii) ©.A.629/1995
Through this O.A., the applicant had prayed for
expunetion ef adverse remarks in the ACR for. the period
1993-1994. The O.A. was dismissed by a Single Member
Bench of this Tribunal on 25.4.1996 with the following
ebservation:—.
“The applicant has'placed heavy reliance on the
malafide on the part of the Dy. Chief Electrical
Engineer, who wanted to favour a contractor but no
factual foundation had been laid to  establish

allegations of bias.”

(iv)  0.A.203/1997

Through this O.A. the.applicant had challenged'
ﬁis  non-promotion to. the Junior Administrative Grade
with retrospective effect from 4.3. 1996 The O.A. was
dlsposed. of as per orders dated 110.12.2001 of thls'
Tribunal. The Trlbunal noticed the above 'mentloned
decision dated’ 12.1.1993 in O.A.411/1992 and  the
decision dated 25.4.1996 in 0.A.No.629/1995 which were
not shown to have Dbeen stayed or set a51de by any
‘higher forum. The Tribunal also notlced filing of the
O.A4575/2001‘(whid1 is Q;eeently-under4consideration)
and obser&ed that till such time as the adverse remarks
for the period }i990—1995» are not expunged the
0.A.N0.203/1997 did not merit any interference by the
Tribunal. Aceordingly; the C.A. was disposedvof,

(v)  0.A.475/1998

Effectively at the behest of this Tribunal. a

" .

fresh O.A. bearing N0.486/2001 (discussed infra) was

h,
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filed for .amelioration of the same grieVance as aired
in this O.A. Therefore, the O0.A.No0.475/1998 was

rendered infructuous and hence was dismissed.

(vi) .~ 0.A.138/2000
This O.A. was éiréctéd égainst the  Appellate
Authority's . order dated 8.12.1999 rejectiné the
applicant's  appeal agéinst- the pénalty. of censure
imposed upon him by the Dis;iplinary Authority; Vide
.ordefs dated 14.12;2001. of " this ‘Bench, the O.Ad..was;‘

dismissed.

(vii) ©.A.486/2001

| This O.A. . was directed 'againSt the pepalty}
order dated 26:7.1997 of the D&sciplinaryaAuthrity‘and
the Appellate Orde; dated 21.6.2000 reduciﬁg the
penalty' to that ,Of Vcensure‘ from withhblding of
'incrément. As’disqussed in the 6fdérs dt.9.6.2005, this
Tribuﬁai ﬁoticed thaf the Abpeliafe Authority came to
thevconclﬁsion that the éhérge agéinst the applicant
‘was not fﬁily established and yeﬁ tﬁat apthority'did
not exonerate_fhe épplicant. 'The fribunal held that
the impugned ordef therein waé'not sustainable,in-iaw L
and accordingly quashed 1it. - |
4.v Next we would mention abouf the OAs under
consideration. Through the OA.N0.575/2601 filed on
10.8.20@1 the applicant squght quashing ofrfhe ACRs for
thé pefibds 1992*93, 1994—95,> 1995-96, 1996—97 and
2000-01 and direcﬁion for ré*wrifing of the same.b As

- per orders dated 19.3.2003 of this Bench, the applicant
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was diréctea to consider seeking relief in respecp of
the: ACR of any one year only. Thereafter, the
app;icant opted to confiné 0.A.575/2001 to the ACR for
year‘ 1992-93 and‘-he fiied four seﬁarate OAs on
,31:3.2003 bearing Nos.0.A.402/2003, 403/2003; 407/2003
and 408/2003 in respect of the years 1994-95, 1995-96,
1996-97 and ZOOO—Ol.V .On the same date; i.e. on
31.3,2003; the applicantvaléo filed the 0.A.N0.404/2003
'in respect of the ACR for the‘year‘2001—02, Which is

also under consiéeration. |

,5.Factsifhe short facts of"tpe cése are,»that the
appiiéant;‘a qualified Engineer, éuccessfullyvcompeted
at the In@ian Eﬁgineering Service Examination of 1985
conducted by the UPSC. Thereafter, hévwas appointed as
Assistant Elect:ical Engineer in the Indién Railways.
'In due course he was prémoted to the rank of District
Electrical‘Engiqeer.v H5wever, some time in between his
performancé‘drew.repeéted adverse comments in tﬁe ACRS
of several years. The applicanﬁ's claim is that he all
along worked to thé best of his ébility, *While ~he
considers himself'a'competent'worker takiﬁg initiative
in 'his work, he thinks his superior officers have

thought otherwise because of considerations other than

professional ones.

6. The applicant alleges that while he has been
working'honestly and sincerely, some of his peers and
. superior officers were not of the same discipline.-'He

alleges that interests of private gain prompted such
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persons to take wrong decisions and do wrong_things at
the cost of the Railway administration. Since the
applicant himself-never became a party to such; as he
puts it; “shady deals”, he becamé the térget of his
superior officers and that is the basic. reason for
which he has been meted out such shabby treatment. Not
only he has been given adverse remarks in the ACRs, he
has otherwise béeﬁ “persecuted, harassed,- humiliated
and mentally tortured”. |

7. .Befbre proceeding further with the narration of
- facts, we would like to déal with the allegations made
. by the applicant against his colleagués;..both,‘ peers
énd superiors. It 1is ‘settled law that the person
alleging malafides is obliged to establish such
allegatibns.' Only after he discharges that burden the
onus shifts to the opposite party to dislodge the
allegation so esfablished.. We must clearly and firmly
put it on record that the applicant has not advanced
any material to establish the ailegations. In respect
of the adverse remarks for the vyear 2001-=02, the
applicant had made similar allegations in a series of
letters written by him to his superior authorities.
- Certain contractofs‘with whom the applicant.had dealt
‘With during that period had also madé certain
complaints égainst the applicant. The applicant's
allegation was that some of those contractqors were the
illegal benefacfors of his corrupt colleagues. But at -

no stage the applicaht has named ény colleague.

Lh\/
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7.1 The 'appiicént‘s superior‘ authorities had
_appointéd a Fact ’Finding Committee 'which eventually
submitted a factual report. A copy 5& that report has
béen placed on record by the applicaﬁt himself and ﬁhe_
applicant'relies>én that repQrt in éupport éf.his OWIL"
professional good conducé.‘_But in that repo;t there 1is
absolﬁtely nb corroboration of the allegationsvmade by
the applicant that'hi§§c§lleagues'Were corrupt and that
he was pefseéuted fof not djoining hands with such
corrupt colieagues; - The report dges menfioﬁ . about
péndency'of vigilance proceedings in respect of one of
the points enquired into, but nothing beyond it. As
has'begn b;iefly méntioned_quer Paré 3(iii) abové, the
_appiicant had madé - similar aliegations -, 1n
0.A.N0.629/1995 pertaining to the ACR for the period
1993-1994 but had failed to lead any material evidence
in support thereof. . Under these  facts  and
'circumstahces) at thefve;y_outset we;decide.to ignore
" the allegations- made by the applicant -against the
character‘and professionalism of his'cqlleagues'while
dealing with the OAs under consideration. ;

8. Condénation of Delay:

While the applicant has filed petitions fbr
condonation of delay in filing .of the OAs under.
consideration,; the respondeﬁts haVe Vehémentlyvquécted.
to ° condonation of »deLayﬁ For facilitating
coﬁsideratidn we -woulé firstV set down the relevant

factual_information in a tabular form. (See page 8)

b
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i ACR |Dt.of co- Dt.of Date of | O.A. No. Remarks
| Period |mmunicati re- communi-~- { and dt.
‘; : on of ad- |presentat| cation |of filing
; verse - -ion by of . \
‘l remarks ap~- decision : ’
: plicant on .
' repre-
sentatio
n ) : , .
11992-93 {16/04/93 |07/06/93 |15.09.93 |575/2001 |The relevant confidential records have been produced before us. It does not contain
: 10.8.01 any evidence or infpmation as to the date of service of the letter dt.15.9.1993 on
i U the applicant. The applicant claims to have reminded on 16.12.1994 through hi
: representation to the General Manager, Western Railway craving consideration of hi
representation dated 7.6.93.Further, there is no evidence of actual receipt of that
_ . representation dated 16.12.94 by any of the respondents. :
1994-95 {11/07/95 |04/10/95 118.1.96 |402/03 The applicant's representation dated 4.10.95 was rejected and the adverse remarks
31.3.03 were confirmed. The letter of rejection was received by the. applicant on 29.1.96. -
- 11995-96 |28.6.96 05/09/96 111/02/97 (407/03 The applicant's representation dt.5.9.96 was rejected and the adverse remarks were
N : - ' 31.3.03 confirmed. The letter of .rej‘ection was received by the applicant on 25.2.97.
1996-97 {11/08/97 - - 403/03 | The adverse remarks communicated on 11.8.97 were received by applicant on 18.8.97.
. 31.3.03 The gbnfidenﬁial records furnished by the respondents do not contain any representa-| -
- ==="""—Ttion of the applicant against those remarks. In their reply the respondents say that|
, no such representation was received against adverse remarks for the year 1996-97.
} The applicant further claims to have sent a representation on 22.9.97 and has|
p furnished a copy of the representation so claimed to have been sent, but without
[ ) evidence as to its receipt by the respondents.
2000-01 {31.7.01 03/08/01 |07/11/01 |408/03 The applicant's representation dt.3.8.01 was rejected and the adverse remarks were.
. 31.3.03 confirmed. The letter of rejection was received by the applicant on 8.11.01. .
2001-02 |06/05/02 (20.5.02 06/09/92 1404/03 The applicant's representation dated 20.5.02 was rejected and the adverse remarks
. ' ' 31.3.03 were confirmed. The letter of rejection was received by the applicant on 13.9.92.
4
§
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9. v' Before ‘coneideringv the,’rival argnments as to
'condo_nation of delay, we would mention two OAs which
merit to be kept outside the purview of operation of
the. provisions of Sectign 21 of the AT Act. One is the
0.A.N0.404/2003 in tesgect of the ACR for the year
2001—02; For that year the respondents made final

order on_'06.09.2002, ‘which was  received Dby the

applicant on 13.9.2002L.  Since the OA concerned has

been filed on"31.3.2003, we find that the same has been

filed within time.
9.1  THe other is the.ACR for the period'1996—97..We
find no credible evideﬂce of the applicant haning made
anyvrepresentation agai stpthe;adverse renarks given in
itfalthough the same were communicated‘to the applicant -
on 11.8.1997 and that ccmmuniCaticn was teceived by the-
applicant on 18.8.1997. Under _the circnmstances the
O.A, No. 403/2003 for this period cannbtkbe admitted
for considerationlsince it is hit by the provisions-of
Section 20(l) of the AT ZAct and thereby has become
incompetent for admission.'

- 10.  For considering condonation »of Adelayf with
regard to filing of 0.A.575/2001, 402/2003, 403/2003,
407/2003 and 408/2003,-we mayllook at the egplanation
given by tne applicant. ‘As has been menticned under
.Paragraph 4 above, through O.A.No.575/2601 filed on
10.8.2001 the applicant . had sought relief against the
adverse remarks for 5 yeare. . Through the M.P.

No.893/2001 to that O.A. seeking corndonation of delay

.
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-the appllaant had stated the follow1ng -
(1) That Iua had’ flled.fi OAs bearlng NOs . 203/1997
138/2000, 475/1998, 486/2001 and 575/2001 questioning
his non promotion and .the‘ 'legalityr of the -ACRs
responsible for'such nan bromotion. Through those QAa
’hé claims to’,have, iegally questioned._the.-prbpriéty,
iegality and constitutibnal- validityf of the ACRs for
the periods endihg 31.3.1993, . 31.3.1995, 31.3.1996,
-31}3.19§7-and 31.3{2001,-though.therg was na sﬁecific
prayer for quashing of those ACRS in the said OAs.
(ii)' The applicaht's Superiora _are .biased Tagainst
‘ him,vdué toiwhich’theythave~not been aésigning-him with
"anyv duties and have giveh“adverée remarks which are
baseless.
'(iii),;The applicant who had filed the'earliet OAs in
person was not conversaﬁt withvthe legalvprocedurés but
in his oﬁn Way had questiéned non gfanting~of promotion
by the reapoﬁdents. Undet the'éitcumstanéeé; the delay
should be condoned. - | | .
11. In support of his prayer tte applicant citéa
the decision. of the Hon‘blé Sﬁpreﬁe-Court of india in

the case of Collector of Land Acquisition, Anantnag Vs.

Katiji (AIR 1987 SC 1353) and also points out the

SLgmlflcant guldellnes laid: down by the Hon' ble Apei
Court during the course of de0181on in that case.

12. On behalf of Athe‘ respondents 'condonation of
delay has been vehémently Objectéd to. It is submitted

that the cause of action for the applicaﬁtAarose during '
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the years'1993 to 1997 aﬂd, fherefore,-the OAs under
conéideration- suffer from delay aﬁd. laches and.ihénce
deserve to be.dismissed. In - support of this contention'
sevéral decisions of Hon'ble Ape%.Court have been cifed
in the reply of the respondeﬁts, though without the

relevant texts. The decisions cited are:

(i) P.S. Sadasivaswamy V/S $/0 Tamil Nadu AIR 1974
SC 2271, ' o ,
(i) Jacob Abraham and others A.T. Full. Bench

Judgements, 1994-96, - , - ,
(11i1) Ram Chandra Samanta V/S UOI 1994 (26)ATC 228,

(iv)  S.S. Rathore V/$ S/0 M.P. 1989(2) ATC 521,
(v) Bhoop Singh V/S UOI IR 1992 SC 1414,-
~(vi) Secretary to 60vt.' of India V/S Shivram M.

Gaikwad (1995) 30 ATC 635 = 1995(6) SLR (SC) 812,
| : )
(vii) Ex.Capt.Harish Uppal V/S UOI 1994 (2)SLJ 177,

(viii) L. Chandrakumar V/S UOI 1997(2) SLR(SC)1,

(ix) AIR 199 SC 564 Dattaram V/S Union of India
(%) 1996 LLJ 1127(SC) UOI V/S Bhagnoar- Singh
(xi)  (1999)8 SCC 304 Ramesh Chand Sharma V/S Udham

Singh Kamal & Ors.
13. As has been mentioned under ééragraph 3 Supra,
OA.-Nos.138/2000, 475/1598:and‘486/2001 weré.direéted'
against thé orders of penaltyﬂ ‘jhough O.AJNo.203/l9§7_
~was directed égaiﬁst 'nonv:promotion_'toﬂ J.AJG:,. thg
‘Tribunal 'as pef Ats déciéion dated 10:12.2001 noticed
that the adverseAremafks in the ACRs for the periods'
1991-92 and 1993;94_had>5éc0me final. In respect of
the other years 1.e.1992-93 and 1994—95'the applicant
had already filed 0.A.575/2001. (It .may be ﬁeﬁtidned

that no dispute as to the ACR férwthe period 1991-92

"
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has  been bfought to jour notice) . That 1is why this
Tribunal declined'interference. From this we find that
the ~linkage betwéen 'Q;A.ZO3/1997 and O.A.575/2001
 (presently undervconsidéraﬁion) is rather‘top tenuous
SO0 -as to merit'considerétion; ,fhis éspect is discussed.
at length under_paras 21.3 and 21.4 below. ,
14. The ébove decisioﬁ is prompted by ?ﬁother

consiéeration'aslweil, The.épplicant claims to have
filed._thev_O.A.575/2001 ‘in péféon and further claims
that he was hot conversant'with the.légal procedures .
and ' only ."now"; i.e. in thé year 2001;>-he had the
aésisfance 6f an Advocate. _This‘ claim,‘ however,

appears to have qo.sﬁbstance.v In O.AJNo.411/19§2, tﬁe
applicant was repreéeﬁted by a Coﬁnsei before the Co-
ordinate Bench of thié Tribunal situated at Jabalpur.

That'O.A.‘dirécted against the adverse remarks givén in
the.abplicaﬁtﬂs ACR for fhe period 1990-91 was deéided
on 12.1.1993. It is only in connection with
"0.A.N0.629/1995 that the applicant had: represenﬁéd
himsel§ before this'T;iBunal..v Othérwise, he has all .
along been represented by an Advoba£e. . So muéh so’thaf'
0.A.N0.575/2001 under coﬁSideratidn_has,also been filed
under the supervision of an Advocate.

15. - While considering the'prayer for condonafidn of

delay, it has to be ‘borne in mind that»the provisions
of Section 21 of ‘the ,ATv qu‘ réiée a question of;

jurisdiction and not a matter of exercise of discretion

~in so- far as it relates to condonation of delay. In
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that aséect exercise of Jjurisdiction under - the

P
provisions of Section 21 of the AT Act is
'.distinguishablé from considération of questiéns of
delay and*‘laches by Hon;ble High Courts whilé
exercising writ jurisdiction under Articlé 226}Of the
Constitution.of India.l

15.1 In the case of Mohammed Hasnuddin v. State of

Maharashtra, (AIR4 1979 SC 404) the Hon'ble Supreme

Court .considered the question as to whether ‘a

’reference' to it, under Section 18 of the Land

Acquisition Act was made within the period prescribed

UHder that section, and on being found that it was .not
made within the prescribed period, whether it did not

have the Jjurisdiction to decide the reference? The

‘relevant portion of ° the. 'Judgment‘ is reproduced
hereunder: | | B

“The court functioning under . the Act being a
TribBunal of  special Jjurisdiction, it 1is 1its
duty to see that the reference made to it by
the Collector under Section 18 complies with
the conditions laid down therein so as to give
the court jurisdiction to , hear the
-reference..... Every Tribunal of limited
jurisdiction is not only entitled but bound- to
determine whether the matter in which it is
asked to exercise its jurisdiction comes within
the limits of 4its special Jjurisdiction and
whether the jurisdiction of such Tribunal is
dependent on the existence.of certain facts or
circumstances. Its obvious duty is to see that
these facts and circumstances exists to invest
it ~with Jjurisdiction, and where a TribBunal .
derives its jurisdiction. from the statue that .
‘creates 1t and that statute also defines - the
conditions under which the Tribunal can
function, it goes without saying that before
that Tribunal assumes Jjurisdiction in a matter,.
it must be satisfied that the conditions
requisite for its acquiring seisin of that
- matter have in fact arisen- '

oooooooooooooooo
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Wherever jurisdiction.is given to a court by an
Act of Parliament and such jurisdiction is only
given upon certain specified terms contained 1n
that Act it is a universal principle that these
terms must be complied with, in order to create
and raise the jurisdiction for if they be not
complied with the. jurisdiction does not arise.”

15.2 The}jﬁriééiciion and powérs Qf the High Courts
under Articlé 226 to iséue.writs are deiived from the
Conétitution. | No. bar or condition or limitatipn,
except those—incérpoiated invany of the constitutionai
pfovisions wOuld'laffect 'the' amplitude of the power

conferred on the High Court under Article 226. ~In the

‘case of Hari Vishnu Kamat v. Election .Commission (AIR

1955 _SC 233, 238) the Supreme Court declared:

“If we are to recognise or admit any limitation
on the power, that must be founded on some
provisions of the Constitution. - No- Act of
legislature can  prescribe any @ period of
" limitation for the exercise of the said power.”

1573 Thus,. the .principle of'.‘delay' and laches
regulates 'theiexercise‘<if discretion to enteftain. or
not to entertain a writ'petition. theﬁ a writ pétition
is dismissed on the ground.gf delay qnd‘lache§, it is
done in~exercise of the discretion of the court and not
on account of wanﬁ of jurisdictioﬂ.

16. © Pressing - the application for condonation of
delay, thé. counsel for vthe applicant has _claimed

-sﬁpport from the decision of the Hon'ble Supreme Court

of Tndia in the case »of Collector Land Acquisition

Anantnag & Another vs. Mst.Katiji & Others (AIR 1987 SC

1353) . In that case their Lbrdships of the Apex Court

.

dealt with the circumstance of condonation of" delay
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uﬂeer Section 5.of the Indian Limitatioﬁ Act of 1963.
Rele&ant portioﬁ of the pro&isions of that Section 1is-.
repredueed he;eunderf—‘

"Any appeal or any 'application ..... Wmay be
admitted after the prescribed period if the
appellant or the applicant satisfies the Court
that he had sufficient cause for not preferring
the appeal or making the application within
such period."” .

(emphasis supplied)

~

The counsel ‘has submitted that sub-Section (3) ,of

section 21 of the AT Act providing for pondenation of

delay_similarly~empowers the Administrative jribunaLs.
,Prdvisions_of the said sub-Section (3) are -reproduced
hereunder: -

“(3) Notwithstanding anything contained in
sub-section (1) or ~sub-section (2), an
application may be admitted after the period of
one year specified in Clause {a) or Clause (b)
of sub-section (1) or, as the case may be, the
period’ of six months specified in sub-section. -
(2), if the applicant satisfies the Tribunal .
- that he had sufficient cause for not making the ..
" application within such period.”

17. Our attention has been drawn to the observation
. T \

of the Hon'ble. Agex Court that in matters - ‘of

-

condonation of delay Courts must adopt a 1liberal
. approach keeping in mind the following princibles:—

"1. Ordinarily a litigant does not stand to
‘benefit by lodging an appeal late. .
2. ‘Refusing to condone delay can result in
‘a meritorious matter being thrown out at: the .
very threshold and cause. of Jjustice  being
defeated. ~As against this when delay 1is
condoned. the highest that can happen is that a
cause would be decided on merits after hearing
the parties. ‘ :

3. . "Every day's delay must be explained"

does not mean that a pedantic approach should
be made. Why. not every hour's delay, every

second's delay? The doctrine must be applied in
a rational common sense pragmatic manner.
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4, When substantial justice and technical

considerations are pitted against each other,

cause of substantial Jjustice deserves to .be

preferred for the other side cannot claim to

have vested right in injustice being . done
" because of a non-deliberate delay.

5.. There is no presumption that delay is
~occasioned deliberately, or on account of
culpable negligence, or on account of
malafides. A" litigant does not stand  to

‘benefit by resorting to delay. In fact he runs
a.serious risk. '

6. » It must be grasped that judiciary is
respected - not on account of its . power to
legalize 1injustice on technical grounds but
.. because it is capable of removing injustice and
1is expected to do so." ’
18. We find that in Katiji's case (supra) decided
by the Hon'ble Supreme Cburth the State had made delay
of ohly 4 days in filing appeal before the Hon'ble High
Court of Jammu & Kashmir. That delay was not condoned.
"In this factual'background of non condonétion'of delay
of only 4 days that the Hon'ble Supreme Court have
cautioned against a pedantic approach and have favoured
adoption of @1'rational approach tempered with common

'sense and pragmatism.’

19, A seven-Judge ,Bench of the Hon'ble Supreme

Court in the case of S$.S. Rathore Vs. State of Madhva
. ' v -

Pradesh (AIR 1990 SC 10), while dealing with the
provisions of Section 21 of the.AT Act have held in the
following manner:-

"20. We are of the view that the cause of
action shall be taken to arise not from the
date of the original adverse order but on the
- date when the order of the higher authority
where a statutory remedy is provided
entertaining the appeal or representation is
-made and where no such order is made, though
the remedy\ has been availed of, a six month's
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period from the date of preferring of the
appeal or making of the representation shall be
taken to be the date when cause of action shall
be taken to have first arisen. We, however,
make it clear that this principle may not be
applicable when the remedy availed of has not
“been provided by law. Repeated unsuccessful
representations not provided by law are not
governed by this principle.

21. It is appropriate to notice the .

provision regarding limitation under -S.21 of
the: Administrative Tribunals Act. Sub-section

(1) has prescribed a period of -one year for-
making of the application and power of
condonation of delay of a total period of six

months has been vested under sub-section (3).

The Civil Court's jurisdiction has been taken
away by the Act and, therefore, as far as

Government servants are concerned, Article 58

may not be invocable in view of the special

‘limitation. Yet, suits outside the purview of
- the Administrative Tribunals Act shall contlnue

to be governed by Article 58.

22, It is proper that the position in such
cases should be uniform. Therefore, 1in every
such case until the appeal or representation
provided by a law is disposed .of, accrual of
cause of action for cause of action shall first
arise only when the higher authority makes its
order on appeal or representation and where
such order is not made on the expiry of six
months from the date when the appeal was filed
or representatlon was made. Submission of just
a memorial or représentation to the. Head of the
establishment shall not be taken into
consideration in the matter of fixing
limitation." ‘ '

19.1 In the case of Administrator of Union Territory

of Daman and Diu and others V. R.D. Valand (1995 Supp.

(4)ScC_593), their Lordships of the Hon'ble Supreme
Court quashed the order passed by this Tribunal which
had entertained a claim for retrOspective'pfomotion and
held as under:-
‘"The Tribunal was not justified in entertaining
the stale claim of the respondent. .He was
promoted to the post of Junior Engineer in the
year 1979 with effect from 28.9.1972. A cause

of action, if any, had arisen to him at that
time. He slept over the matter: tlll 1985 when
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he made représentation to the Administration.
The said representation was rejected on
8.10.1986. Thereafter, for four years the
respondent - did not approach  any court and
finally he filed the present application before
the Tribunal in March, 1990. 1In the facts and
circumstances of the present case, the Tribunal.
was not justified in putting. the clock back by
more than 15 years. The Tribunal fell into
patent error in brushing aside the question of .
A limitation by observing that the respondent has
been making representations from, time to time
and as such the limitation would hot come in
his way." , : ' : '

20.  On perusal of the decisions as referred to

supra and several other decisions on the subject, - we

.'are of the view thgt the following principles would

guide us in dealing with a ctiumstance of cbndonation
of delay.

(1) Condonation of delay under Fﬁe.AT Act involves
a 'questioﬂ of 'juﬁisdiction and n@t " a Vmatter of
,dispretioh,‘» '

(i) The ‘applicant concerned has to state the
reasons ‘causing delay.

(iii)u The applicant _concerhed has‘ to satisfy  the
Tribunal‘ that the reasons so stated _éonstituted

sufficient cause in his case for not £iling the

application within the prescribed period of limitation.

(iv) After the applicant discharges the knnn; as at

(ii) and (iii) above, the Tribunal is toidécide as to

whether it is a fit case to condone the delay and in
doing so would be guided by the principles laid 'down by
the Hon'ble Supreme CQuft in Katiji's case .and in their

landmark decisions referred to under paragraphs 19 and

19.1. supra.
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21. From out of the ACRs under conside;ation
herein( the advefse remarks invthé ACRs for the period
1992-93 and ‘1994;95{ as has been discussed under
paragraph 3 above, were brougﬁt~ﬁp befora this Tribunal’
in 0.A.203/1997. While seeking the relief of~promdtioﬁ
to J.A.G. with.retrospéptive effect’frém,04.03.1996 the
applicant had adverted to fhe said adverse remarks.
;21.1 ébnfirmation of advarse remarks for the .period
1992-93 was communicated to the applicant on -15.9.1993.
in the confidential recprdsaproduced before us there 1is
no evidence ~of receipt of this commuaication. by the
applicapt{, On behaif of the applicant it has been
arqgued that the said communication has never “been
‘received.’ On phé_ contrary, on 16.12.1994, the
applicanp had_represented once again for consideration
pf his representation’ dated ~O7.06.1993 against the
‘adverse remarks fpr the relevant year:
~21.2 The ‘admitted position; thus,via that within 6
ﬁonths of making‘representation the applicant did not
receive any orderpon that represéntatioﬁ; As per the
proviaions of .SactioQ 20(2) (b), the. cause of action
arose in'respect of'the ACR for the period 1992—93 on
07.12.1993; ife. oa eépiry of six months after making
tha repiesentation' dt. 07.66.1993, Therafore, any
application before this Tribpnal ought to have been
filed byAQ7.12.1994."The O,A.No;203/1§97 was actually
filed on 05.02.1997. GEven if for arguméats sake it is

taken that “the 0.A.N0.203/1997 covered the adverse

L)’Jq/'
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remarks for the period 1992-93, the delay between the
period 07.12.1994 to 05.02.1997, the latter being the
date of filing of the OA.No0.203/1997, has not at aill
been explained. Therefore, the question of condonation
of the delay in accordance with the provisions of sub-’
Section (3) of Section 21 of the AT Act does not arise.
21.3 So far as the adverse remarks for the period
1994-95 are concerned, gommunication as to confirmation
of the same was received by the applicant on 29.1.1996.
Since the 0.A.N0.203/1997 was filed on 05.02.1997,
arguably the deléy in agitating against those adverse
.~ remarks was only 7 days;» But it would be.worthwhile_to
reproduce the prayers of the applicant- in O.A.203/1997.
as to relief sought therein.
(i) The ‘applicant shouid be promoted bto
-Junior Administrative Grade with retrospective
effect dt.04.03.96 ‘and be compensated with
pecuniary losses the applicant had suffered due
to supercession. Further promotion to JA Grade
- be stayed till finalisation of this case.
(ii)  The chargesheet memo No.E/DAR/307/7/64
dt.10.01.95 and - Memo No.E/DAR/307/7/60
dt.27.9.94 issued with the malafide intensions
are wrong, illegal and has been issued with a
motive to implicate the applicant on the verge
of his eligibility to get promotion to  JA
grade, should be quashed.
(iii) _As R-2 and other controlling officers
have passed wrong, vague, baseless remarks in
. Annual Confidential Reports o0f the applicant
with .an _ intension to spoil his 'career.
Therefore, these adverse remarks -should not

have any effect for the consideration of
granting promotion to the applicant.”

Put in condensed form;‘the‘prayers were (i) promotion
to J.A. Grade be granted retrospectively with effect
from 04.03.1996, S (id) disciplinary proceedings

hn,.-

i



2
initiéted.againsf‘the appliéant be qﬁashed and (1ii)
adverse remarks in‘the ACR shouid not becéme obstacle
against granting of promotion}

21.4 Careful peruSal of the records pertaining to

0.A.203/1997 shows that the applicant had not sought

leave -of this Tribunal for amending the relief clause

of the application. It‘is, therefore, clear thét in

_O{A.203/1997, the applicant had not sought expunction

or quashing of the. adverse remarks given in any of the

ACRs. Mere general reference to the adverse ACRs for

the periods not actually mentioned in the prayer clause

nor aqywhere else in the O.A.N§;203/1997, ‘as ‘already
observed earlier,(was_too teﬁuoug a link tQ construe
agitatioh against the adverse remarks.for‘the period
1994-95. Therefore, it is only on 10.8;2001, the date
on which the,applibaﬁt filed 0.A.No.575/2001, that he

has raised any objection- against the adverse remarks

for 5 of the years including the year 1994-95.

21.5 To be fair +to the applicént it - must .be

mentioned that he had filed the 0.A.N0.203/1997 in

person - but soon he had adequate legal assistance in

" representing that matter (with effect from September,

1997 onwards) . We are, thereforé, of  the consideréd
view that the applicant has not explained the delay

between the period 29.1.1997 and 10.8.2001 in agitating

-against the adverse remarks for the year 1994-95.

22. As regards the adverée'remarks in the ACR for

the period 1995-96 communication - as to.confirmation of |

.
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the samc was received by the applicant on 25.2.1997.
Till filing of 0.A.No.575/2001 on  10.8.2001 the
applicant had not taken any step to agitate againsf
those remarks..  The délay'of about 3 % vears has not
been explained.
23. | With regard to adverse remargs in the. ACR for
thc period 1996-97, as has been alrcady mentioned_under
paracraph, 9.1 écove, the applicant has not made any.
representation against. those remarks although the
communication of the édverse remarks was received by
thé applicant on 18.8.1997. Under the circumstances,
as already observed, the 0.A.No0.403/2003 in respect of
this period becomes incompetent éc per the.provisions
of Secticn 20(1) of the AT Act. It is not a matter of
condcnatioﬁ of delay under Section 21 of the AT Act.
24. So " far- as thé admerse' remarks ih the ACR

pertaining to the period 2000-01 are concerned,

communication, dated 07.11.2001 as to confirmation of

the same was received by the applicant on 08.11.2001.

In respect of . that year the applicant had made the

"representation‘on 03.08.2001. Evén before receipt of

the said communication dated 07.11.2001, the applicant

agitated against. those adverse remarks in  the

- 0.A.N0.575/2001.

24.1 As has been mentidned under pardgraph 4 above,
0.A.575/2001 originally sought "quashing of the ACRs"
(language actually used in the relevant clause) for 5

years including the year 2000-01. On behalf .of ‘the

n,
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respondents, a prelimindry objection wés raised that
the applicant ﬁas not competent td 'éeek multiple
'reliefé in contra&entioﬁ of Rule 10 of“the CAT.
(Procedure)'Rules. It wouid be worfhwhile to reproduce
the orders passed by this Tribunél on that objection as
per roznama dated 19.3.2003:
 "19/3/2003 - 21

Heard Shri D.V;.Gangal, Counsel for Applicant.
Shri V.S.’Masurkar, Counsel fOr Respondents.

The applicant has claimed for re- writing of the
ACRS of the applicant for the years ending
31/3/93, 31/3/95, . 31/3/96, 31/3/97 and
31/3/2001. ‘ -

The respondents have taken the preliminary
objection that the applicant 1is ' claiming
multiple reliefs which is not maintainable in
view of Rule-10 of CAT Procedure Rules unless
they are consequential reliefs.

In our view, each ACR is an independent cause
of action and accordingly it be difficult for

~this Tribunal to consider granting relief in
respect of ACRs of each year. The applicant
is, -therefore, directed to consider confining
his ‘relief to one particular ACR. Time of one
weeks 1is granted accordingly to modlfy the
relief."” (emphasis supplled)

The applicént thereafter filed ’4_;sepafate OAs on
31.3.2003 in respect bf the years other than the year
1992-93. The 0.A.N0.408/2003 pertains to the ACR for
thevperiod 2000—01. “ - |
’ 24.2 'Thué, the faétual positign is that inclusion ih
O.A;No.575/2001 of grievance pertaining to the period
ZOOO—Oi was preﬁature' since the commuﬁication. as to
confirmation of adversé remafké'for that year was yet

to bev received by the appliCant.,. Further, the

applicant was not given liberty to file separate OAs in
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respect - of the . years . concerned ana .yet he filed
sepafate.OAé. ﬁoWéver,»as per orders of this T;ibunal,
as 1s evident from  roznama dated 22.8.2003 the then
Bench viewed it as a case of-libérty,to file separate -

OAs. That roznama is reproduced hereunder:-

"Shri D.V. Gangal counsel for the
. . applicant. Shri V.S. Masurkar counsel for the
respondents. '

This “OA has been filed questioning the
entries regarding the ACRs for the years 1993,
1995, 1996, 1997 and 2001. It appears that the
Tribunal by earlier order directed - the
applicant to file separate OA in respect of
dach vear of entry in the ACRs. The applicant
has already filed applications in respect of
each year of entry in the ACRs. The learned
counsel for the applicant submits that he 1is
confined -to only one ACR of 31.3.1993 in this
OA. However it would be proper if all the OAs
are heard by a common order by the Single
Bench." (emphasis supplied)

24.3 Being guided by' the. principles enunciated by
the Hon'ble Apex Court in Katiji's case,. we would
consider ourselves obliged to take up the 0.A.408/2003
for consideration; Besides as_gas'beenlmentioned under
paragraph 9 above, fhe O.A.No.404/2003'pertaining to
the ACR for the periéd 2001~02 has been fiied within
time. Therefore, these two OAs will be taken up for
~ consideration. | The remaiﬁingﬁ 4 lOAs being .OA7
Nos.575/2001, 402/2003, 403/2003 and 40772003 are
liable to be dismissed. |
25.  Privilege
.Before préceeding further some ,discuséion on

the issue of claim of ‘privilege in this case becomes

by

imperative. The discussion on the issue of privilege in
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this case has an interesting background. During the
course of his representatien against the adverse
remarks in the_ ACR for the period 2000-01, the
applicaht‘raised a 21- point questionnaire and stated
that on receipt of reply to that questionnaire hevwould
make a final'representation in the.matter. Such . reply
was ﬁevet given. Instead it was communicated to him
that the . adverse .remarks ' hadv' been confirmed.
Subsequently, the a?plicant petitioned this Tribunal to
make. enquiry ' through an- elaborate set -of
interrogatories put up for . consiaeration of the
Tribunal. As per its order dated 14.8.2006 this
Tribunal dismissed the MPs concerned.
25.1 In those MPs, :the appliCantr had also‘.sought
that the ACRe concerned should be shown to ‘him and as
whether the ACRslcan be- shown to him was the-questien
to be decided first;_ In due course, on behalf of the
' respondents affidavit was filed by’ijua'HOD cohcerned
claiming privilegex under Section 123 of the Indian
Evidence Act, but at the same time eubmitting that the
documerits concerned would be produced-'for perusal of‘
the Tribunal. Privilége has been claimed on the'ground'
that the disclosure will cause injury to the public
interest and woeld materially affect the freedom‘and~
candour of expression of;opinion in determination and
exeeutiqn of bonatide duties of. reporting, teviewing
and accepting officers.

25.2 On this aspect of privilege this Tribunal
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passed separate orders as per roznama dated 14.8.2006.
Relevant_portion théreof is reproduced hereunder:f

"We are of the view that in conformity with
the order that was passed by this Tribunal on
15.9.2004, only during the final hearing the
ACRs need to be perused by the Tribunal if
considered  necessary and thereafter relevant
portions may be disclosed to the applicant as
may be required in the interest of justice."”

Agéinst both these orders éf the Tribunal the applicaht
had filed Writ ?etitign No.2920/2006beforéiﬁhe Hon'ble
Bombay High Court; Per its order datedv21.6.2007, thé
. Hon'ble High Court disposed of the Wiit Petition. The
»operatiye part of thevHon'ble High Court's'Judgmentfis-‘

reproduced hereunder:-

‘" . .We may also notice that the impugned order
of the tribunal also shows that it had adopted
the practice of declining such a request even
in other cases. Thus, the tribunal has
followed it as a practice to decline the
request for discovery by interrogatories and we

- see no reason to interfere with such practice,
more so when the practice adopted by ' the
tribunal is in_conformity'with law. '

16.. The learned counsel for the respondents
in fact has no objection in allowing ‘the.
request of the  petitioner that the entire.
confidential record of the petitioner may be
looked into by the tribunal while deciding the
case on merits. We also see no jurisdictional
or other * error in the direction of the
tribunal that the contention of the respondents
in relation to the claim of privilege would be
decided along with the main application.

We have no doubt in our mind that the
tribunal would keep these observations in mind

while deciding the Original Application of the
petitioner on merits..." .

25.3 In considering the claim of privilege under.
_.Section 123 of the Indian Evidence Act, two questions

are to be addressed:-

n,
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(1)  Whether the document = in respect of which
privilege is'claimed is really a document relating eo
any affairs of state? |
(ii) Whether disclosure of the contents of the
documents would be against pﬁblic integeét?

| The settled position of law is that it is for
the Court to decide as to what is the just answer to
the first’question;'whereas,.it‘is for the Head -of the
Department concerned to decide the answer fo the secend
question. . ) |
25.4 The matters before us .conéern the adverse
remarks in ACRs. The remarks conside:ed aeverse heve
already ‘been - communicated to the epplicant. The
e applicant seeks to see. the ehtire ‘remarks. | Whether
.disclosure of the entire remarks would be undesirable
becauee it relates to any affairé of state? Beceuse;of

the decision dated 12.5.2008 of the Hon'ble Supreme

court of India in the. case of Dev Dutt v. Union of

India and others (Civil Appeal ﬁo.7631/2002), we
consider it unnecessary to provide a direct answer to
the question. Insﬁead, we WouidA feproduce relevant
. portions ef the judgment of the Hon'ble Supreme éourt
iﬁ Dev Dutt'é caee. |
"19. In our ,opiﬁion, every entry in the
'A.C.R. of a public servant must be communicated

to him within a reasonable period, whether it
is a poor, fair, average, good Or Very good

entry. This is because non-communication of
such an entry may adversely affect the employee
in two ways: (1) Had the entry Dbeen

communicated to him he would know about the
assessment of his work and conduct by his
superiors, which would, enable him to improve
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his work . in future <(2) He would have an
opportunity of making a representation against
the entry if he feels it 1s unjustified, and
pray for its upgradation. Hence - non-
communication of an entry is arbitrary, and it
has been held by the Constitution Bench
decision of this Court in Maneka Gandhi vs.

Union of 1India (supra) that arbitrariness
violates 'Article 14 of the Constitution of
India, 1950." '

45, Iri our opinion, non-communication of
entries in the Annual Confidential Report of a
public - servant, whether he is in c¢ivil,

judicial police or any other service (other

than the. military), certainly  has civil

consequences because it may affect his chances

for promotion or get other benefits (as already

discussed above) . Hence, such non-

communication would be arbitrary, and as such
violative of Article 14 of the Constitution of

India, 1950." )

25.5 In view of the above decision of the Hon'ble
Supreme Court, our decision in principle is that in the
‘matter of disclosure of entries in ACR privilege under
Section 123 of the Indian Evidence Act cannot be
claimed.

26. Theory and Practice of writing ACRs:

Before dealinngith the adverse comments given
in the ACRs for the periods 2000-01 and 2001-02 it
would -be worthwhile to briefly mention the very purpose
behind writing of ACRs. We are saved of the effort by.
a "Brochure on Confidential Reports” brought out by the
Railway Board which is meant only for official use of
Indian Railways. Certain'portions'of the Chapter I
dealing with "Performance Appraisal-Philosophy and
Approach" and portions of other chapters basically

containing excerpts from instructions on the " subject

already issued either by the Railway Board or statutory

&n/’,'
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instructions as per the Indian Railway Establishment
Code, are reproduced, here after:-

“CHAPTER - 1

PERFORMANCE APPRATSAL-PHILOSOPHY AND APPROACH

1.2 . The system of Confidential Reports on
the performance . of Government servants 4is a
means to an end and not an end.in itself. The
ultimate goal is to optimize the achievement of
organisation's objectives and programs. ~ This
is possible only if the Confidential Reports
lead to. the optimization of the performance of
the concerned Reportee officer. The main focus
of the Reporting system should, therefore, be
developmental rather than Jjudgmental. A.
Confidential Report should be a true indicator
of the achievement of the Reportee officer; and
'should not be merely to control or discipline
him. ' ' '

1.3 The. main purpose of a reporting system
is to serve the interest .of organisation by
ensuring that the Administration knows the
officers and makes optimum use of their
capabilities. This implies that the officers
showing promise are spotted and assigned higher
responsibilities. = Postings are done 1in a
manner that the organisation gets the best from
its members. It gives them job satisfaction
and the officers are apprised of weaknesses for
further professional development. Hence, the
reporting system has an important bearing on
the efficiency of the individual and the
organisation as a whole." ' '

]

' "Chapter-II o0
2.7 Although performance appraisal is a
year end exercise, in order that it may be a
tool for- human resource developnent, the

Reporting Authority and the officer reported
upon should interact during the course of the
year at redular intervals to  review the
performance and to take necessary corrective
~steps. o _ S

(No.95/289-B/Secy./Admn. dt. 5.5.95)" -

"Chapter-III

3.2 " The Reporting Officer shall, as far as
possible, - in the - beginning of year, set
targets/goals preferably in gquantitative and
financial terms, in consultation with each of
the officers with respect to .whom he is
required to report upon. In the case .of an
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officer taking up a new post'iﬁ the course of
the reporting year, such targets/goals shall
normally be set at the time of assumption of
_the new charge. .The tasks/targets/goals set
should clearly be known and understood by both
the officers concerned. While fixing
targets/goals, - priority should be assigned
item-wise taking into consideration the nature
and area of work of the officer to be reported
upon. Objectives and targets with .reference to
the job content may be set by the Reportee
officer himself also. :

(DOP&T's 0.M.No.12/2/84-PP dated 17.12.86) -
(Item 6 of instructions in ACR format & Para 2
Part-II thereof). ‘ ' '

3.18 Where the Reviewing Officer/Accepting
Officer is not sufficiently familiar with the
work of the Government servant reported upon,
so as to be able to arrive at a proper and
independent judgement of his own, it should be
his responsibility to verify the correctness of
the remarks of the Reporting Officer after
making such enquiries as he may consider
necessary. Where necessary, he should also
give a hearing to the gazetted railway servant
reported upon before recording his remarks.

(DOP&T's 0.M. No.51/3/74-Estt. (A) dated
22.5.75)." .

"Chapter IV -
4.1 A gazetted railway servant shall not
ordinarily be given an unfavourable

confidential report before an opportunity has
"been taken, by means of a personal interview
and/or, by means of a personal letter/memo
pointing out to him the direction in which his
work has been unsatisfactory or the faults of
character or temperament, which are required to
be remedied. ‘The manner and method of
conveying to the gazetted railway servant that
his work needs improvement in certain
directions must be such that the advice given
and the warning or censure administered,
whether orally or in writing, shall, having
regard to the temperament of the gazetted
railway - servant, be most beneficial to him.
If, in spite of this, there is no appreciable
improvement and an adverse confidential report
has to be made, the facts on which the remarks
are based should be clearly brought out in the
confidential report itself.

(Para 1608 of IREC)
4.13 The following procedure may be adopted
in dealing with representations from Railway
gervants against adverse remarks communicated
to them:- S
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(1) All representations against adverse

remarks should be examined by an Authority
superior to the Reviewing Officer, +in

‘consultation, if necessary, with the Reporting
.and Reviewing Officers. ~ ‘

(No.69/289-B/Secy./Admn. dt.05.12.60 & DOP&T'S
0.M.No.51/5/72 Estt.A dt.20.5.72)

(ii) If the said Authority finds that:-

(b) there is no sufficient -ground for
interference, the representation should .Dbe
rejected and the Railway servant informed
accordingly;” ' '

(DOR&T's 0.M.No.51/5/72-Estt.A.dt.20.5.72) .
26;1 While dealing with' the subject mdtter of the
two, OAs actuélly taken up for conéideratian we would
keep in View the  professed theory and practice of
writing of ACRé by the Railway Administratioﬁ.

27. 0.A.404/2003 .

) This applicatibn ‘}is directéd, against the
adverse remarks confirmed, in the ACR . fof¥ the period
2001-02. During this peridd ‘the applicanf was
appointed as Project Manager'(Electrical), Churchgate'
upto 02.11.2001. .Thereéftér he was transferred and’
posted as Distridt Electrical Engiﬂeet, Dahod. In that
capacity he had worked fromf05611.2001.till the end of
the reporting period. As required, Part II of the ACR_
proforma ‘was . filled in .by the ap?licant; The
'particﬁlars given thérein by the applicant pertain only
to his second spell of posting during thé year.

27.1  In his conments in Pérf IIT A, ‘the Reporting
Authority while dea;ing with the nature and quality of
work has obviously-reacted to the particulars given by

the applicant. in Part II. Another segment of Part III
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B deals‘wirh the‘attributés wherein gradings are given
?s. to various ‘attributes pertainingr to work. " The
gradings‘arégiven:in'a scale of 4 being.Avéragé, Good,
Very Good and Excellent. Part—IV of thé'ACR captioned
"General" is also_td be reported upon by the_Reporting
Officer. - Part V contaiﬁs thevremérks,of'the Reviewiﬁg
Authoriry.j The Reviewing Authority agréedf with the
assesément'givén by the Reporting Auﬁhorityf
27.2  In Part VI the Accepting Authority accepted the
remarks inen' by the Réporring '.and' Reviewing
Aurhgrities. He, however,_noticed the ad&erse remarks
Off‘the Rgpdrting Officer' whicthhe ordered to bé
communicated. 'Sucﬁ communication was méde through the
letter dated '06.05.2002 of the Accepting Authority
wherein thé remarks of the Réporfing‘Authority as given
in Part.III (A) and‘Part v were.commqhicaﬁed. The
'comments given-in'Part_iII(B) were nbf communicated.
27.3 , The applicant gave an elabérate~répresentation'
dafed 25.2.2002 agéiﬁst the‘adverse remarks, encldsing
copieé .of certain official documents suppérting his
averﬁents agaihst the adverse remarks. - The Reporting
Officer did not'releﬁr-in his cémments dated 08,08.2002
on the representation of the applicant and~stuck to his

observations;_ .
27.4 The Accepting' Ahtﬁority expunged only the
a&verse remarks given againét the pérticulars filied,in
by the appiicant in.Part IT of the ACR proforma,‘whrlé‘..

he.allowed the other adverse remarks to stand.
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_27.5 The applicant's contention is that there Was no
material on record in support of the ad&erse remarks .as
has been allowed to stand. On the cohtrary, there is
enough material on record to prove lthat he had done
.outstanding work in adverse Qonditioﬁsvalthough faced
with punitive actions and frequent transfers. Through
M.P.N0377/2008, the ‘applicant has = brought on record
. report of the Fact_Fiﬁding Committee (hereihafter.FFC)
which'waé'obtained_by'him from the Respoﬁdents tﬁrough
a'pétition under the}RTI Act. As it;appears fromiﬁhat
report, certain contractors‘had made cdmélaints agains£
‘the appl;cant. The applicaﬁt hadvalso made complaints
against the‘éontractorsx The FFC constitutéd of Very
" senior Engineers was appointed fbr the purpbse. It made
site'visits; Statements of the applicant and also the
complainahts were reqorded.- Enquiries‘were made. én
the basis of .thes*enquiries the FEC submitted a report
on 31.7.2003. The Acceptiﬁg Authority as per his
orders dt. 04.02.2004 'has, directed that ‘the . FFC's
‘report .be éent to \ the .Reporting” Authority for
“necessary suitable follow up action”. |
27.6 On behalf of thé fespondents it has been argued
that the applicant has made wild allegééions and
accusations - aéainst ‘his .seniors and 'supervisory
officers without any basis. 'He has neither impleaded
any of them as private respoﬁéents‘nor éven has ﬁamed
.any of them. The Reporting Officer of the applicant

noticed certain: deficiencies in the latter's




. 34
fﬁnctioning and édinted'but those deficiencies in the
_ ACR: Those remarks . were communicated, as was very
élearly stated .in the letter dated 06,05.2002, not to
diséourage the applicant bﬁt'to_enable.him to overcome
“the shortComingsb and  improve his performance in' the
right direction. The represgntation éiven iﬂ the
matter by the appiiéaﬁt has duly been considered and
certain portioné of the -adVerse “remarks  haﬁe been
expungea. Since proper procedure as.laid.down'by the
governmental rules has been followed, the OA.vdeserves

to be dismissed.

L

28. ' 'We.-haVe carefﬁllyv'perused the 'confidential,’
records produced before us, bther documenté and
pleadings on record and the submissions made by either
side; The beerQk.Qf effeétive performance evaluation
is. its objectivity, That is what clegrly comes_thfdugh
from. the initial chapters. of the Brochure on
Confidential Reports, portioné .of which ‘have been
fepﬁoduced herein béforef That 1is 'whatvvhas been
observed by their Lordships -ofl the ,Hon;ble Supreme

Court in their decisién‘in the caée”of'S.Ramachandra

Raju vs. State of Orissa (AISLJ 1994-3-95) in the
fdlloWing words: -
'"...It is needless to emphasise that the career

prospect of a : subordinate officer/employee
largely depends upon the work and character

assessment by the reporting officer. The
latter should ' adopt fair, objective,
dispassionate and '~ constructive
commends/comments in estimating or assessing
the character, ability, integrity and’

responsibility displayed by the concerned
officer/employee during the relevant  period

.
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for the  above pbjectives if npt strictly

adhered to in making an honest assessment, the

prospect and career of the subordinate officer

being put to great jeopardy...”
28;1 The Acceptiﬁg Authority himself found that the
'Repprting Officer was not quite_objecti?e in assessing
the particulars given by the applicant in Paﬁt IT of
the ACR for the year. The cpmments giVen.under other
heads in Part III (A) are totally_divergent_from the.
scope of‘ givingb comménts as ‘delineated‘ in the head
.notes under items 2,3 & 4 of Part III(A). The comments
given 'undef columns 3 aﬁd 4 of_,Partr IV are also
similarly out of focus. lThe.overall grading done as
‘per item 5 of Part. IV ‘does not _synchrbnize with
sectdrwise grading of attribﬁtes ‘as_given.“under éart
ITTI (B) of the\report.
28.2 In his,'representation againét the adverse
rema:ks the,applicant has brought out severalAinstanpes
pf havihg paken keen intérest_in his wofk and also of
having_ taken initiative in proceeding against wrong
steps detected or p@ken in thé past.' On several cQunts
FFC's report dated 31.7.2003 corroborates  the
contentions of..thé applicant. But while considering
the répresentation of the applicant his averments have_"
been given summary treafment,_without being meted out
the objective treéfmént_that was due to be giyen.
28;3 'Follow up action on Some of‘the'recommendations
of ‘thef‘FFC‘ have been concluded.vas‘ late as in 2007.

Therefore, the applicant's-submissions as to his taking
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interest in wofk and his comblaints againét some
contractors havingvacted égainst-thé intefest of the
Govérnment_needed objective appreciation_and fcllow up.
and-not_summary rejection.

28?4  The ‘FFC, has. of course ‘alleged laxity on fhe
part of the applicant on some counts .but on those
specifics_it is desirable'that the applicant's version
is taken into account thle finally seftling his é@R
forkthe'yeai. |

28.5 We are; therefore, of “the considered opinion
~that the épplicantfs 'ACR. for the vyear 2001-02 has
‘neither been reported nor finalised in “an objective
manﬁer following the procédufe'laid down,;including the
directives" as given in thef' ACR proforma. We would,
therefore,‘expunge all the remarks given in the ACR for
fhe peiiod 2001-02 and-would direct the respon@énts to
recocsider the remarks in question and to give';cmarksA
afresh 'ioilowing .due procedure after: takihg ‘into
consideraticn all materials on iecord and haVing'due
regarc to the decisicnvof ﬁhe Hon'ble‘Apex Courf in Dev

Dutt's case (supra).

29, O.A.408/2003.

This . OA. 1is directed ‘against .the' adverse
remarks.in the ACR for ihe period 2000—01; In Part TI
of the recort to be filled in'by the applicant with
specific data aﬁd the related write-up, he had.stated
that since nc duties'wérevéssigned to him dﬁring the

year he was sitting idle and had nothing to report.

h -
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What has been mentiohed in the breceding senteeee is an
understatement in as much as the applicant has ﬁsed hie'
own Dbrand of _vituperative against his ’sﬁperiors as
well. After receipt ofrthattACR the Reporting Officerv
mailed two blank ACR forms to the appliceﬁt'and advised
that the self assessment portion in Part II be filled
appropriately -unlike in the manner' in which it was
already doﬁe. The applicant, however, did not aet as
advised. | |
‘29.1 Ie‘.Pert IIi' (A) eflrtﬂe' report' requiring
comments to be given en the'natﬁre and quality ef work
- the Reporting bfficer aid not egree‘that ho erk was
assigned to the a?plicant bﬁt did not ‘make‘ any
reference to the faetual aspect as to whether any werk
was indeed.assighed to theAepp;iCant. .In the same way
the Reporting Officer‘ gave certain other advereev
- remarks under items é andlf}_of Part IIT(A) end elso
.under items 3,4 & 5 of »Part‘.IV} The »summary
cetegOrization in Part III(B) was also made inVrespect
of ettributes of the applicant; ‘The ‘Reviewing
Autherity agreed with the remarks of the"Reporting»
Officer.  The ‘Accepting' Authority. also aecepted. the
remarks and'grading given by.the Reviewing Authdrit§.
He, however, 1eommuﬁicated. the adverse remarks . K to the
applicant.
29.2 Threugh an eiaborate 'representation datee
03.08.2001 'the' applicant reiterated that siﬁcé 1997

after assuming charge as Project Manager (Electrical)

~
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he has not been assigned aﬁy work. In the ACRs for the
earlier 3 years he had given phdney'ddta'of targets and
performanée.. which perhaps suited the  superior
authorities; for, he had not received any adversg
remarks.  But being tired of inaction he decided to
state the fruth aﬁd did so in his self assessment in
Part II of thé ACR proformé for the year ZOOO—Ol. He
even specificaliy ‘claimed. that no staff were postéd
under him. ﬁnder the circumstances, while he had-
stated the'truth.in his self appraisal, adverse remarks
given by the Reporting Officeg are totally without any
basis because he did not have any scope to-do any work.
This representatioﬁ was terﬁed by the appiicant as a
preliminafy‘ one and hevrproposed to send a final
representafién after the Accepting.Authority'answered a
21-point  questioﬁnaire  which "the applicant had
incOrporated in his répreéentatibhf_ )

29.3 The'.Accépting'_Authority' Qas of the view that
" the gpplicant Was asSigned sbecific work which ‘he.
continued to do during the period 1997 to Jﬁly, 2001
and that after the completion of thatlwork the poét was
surrendered on 31.7.2001; Thereforé, if the applicant
claims that he hasAbeen idling that was more on account
‘of his own non—performance' than anything else.  The
Acéeptihg Authérity confirmed the adverse remarks.

29.4 On behalf of the 'applicant it has . been
.sﬁbmitted that becaﬁse of his honesty and integrity no

work was assigned to the applicant and that was the
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truth. Since the appiicaﬁt had no scope to'perform he
had no other go but to repert nQn—performance. In this
baCkgrQund the adverse remarks are totaily baseless and
are malicious. |
29.5 The arguments advaﬁced. on behalf of the

respondents are an extension of the comments given by

_the Reporting Officer. It has-been further argued that

for the previous so many years the applicant was given

‘adverse remarks by different Reporting‘ and Reviewing

Officers. 'v‘That unmistakabyy indicatesb that the
applicant's abilities were far short of the acceptable
norms. So far as-the year 2000-01 is concerned, the
applicant chose to remain idle and- he cannet project
that idleness as virtae. The O.A. must be dismissed.
30. We_-have carefully perused -the confidential
records produced Dbefore ~us by -the . respondents,.
documents and. pleadings on record"and. the arguments
advanced by the partiesvhereto. | |

30.1 As has been Henfioned earlier under Paragraph
27 above, in'the seif-aSSessment part of the ACR for
the perlod 2001- 02 the applicant had mentioned about
his performance durlng the last 5 months of that year
There was absolutely no mentlon_ aboat his act1v1ty
durlng the first 7 months of the year, during which he

held the same post of Project Manager (Electrical)

which he had contlnuously held during the period 2000-

01. At times silence can be eloquent. The silence of

the Reporting Officer for the period 2001-02 as to the
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applicant's activity during the first.7 months of the
year is indeed revealing. The'applicant had not done
any work during those 7 months and yet there was no
comment possibly because no work was assigned to‘him.
30.2 In the self assessment part of the ACR for the
period 2000-01 the applicant has categorically_stated
that'no WOrk was'assigned to him. As he.subsequently
claimed, no staff were posted under him although he was
a senior Group‘A.officerf From the.Aﬁnual Confidential
Records for the year ending 31.3.1997, it is found that.
one of 'the adverse remarks giVen there in was that
because of non _performance by the applioant,v work
allotted to him “had to be withdrewn one after other”
If that isfso, then 1is it.thaf a senior officer\who
otherw1se has been judged. as knowledgeable about his
work was sidelined 1nto lnactlvuty'> Such a step is
normally'resorted to in the private sector to compel an
dnwanted exeouti&e to leave on his own. But the
applicant is in Governmentv sefvice..' He is well.
qdaiified, was fecrulted through a tough examination,
had got promotion as DEE by VLrtue of his ablllty and,
though, belatedly, has since been promoted to J‘A G-
Therefore, - as it appears, some where along the line
germinated circumstances " of personality clash due tO
whioh the applicant-was not assigned any. work. But as
soon. as he was assigned wofk ‘in November, 2001 he
performed with zeal.

30.3 Under these circumstances, we are ‘of the
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considered opinion that the ACR for the'period 2000-01

in the case of the applicant has not been written in an

‘objective manner. The requiréd objectivity can be

achieved only on factual verification as fo"whether any
work was assigned to the-applicant and if sb what was
his performahce during ‘the year. in. discharging his
duties. If né work was assigned, as ié the claim of
the applicaht, then his ACR will have to be settled in
the same manner as thevACRs.of officers in compulsory

wait and'without.wbrk:for da whole year or anyvother

rules of Governmént covering such ' circumstance. We

would; therefore, expunge all the remarks from the ACR

for the périod 2000—01 in the case of the applicant and'

would direct that it be re-written/finalised/settled in -

accordance with the prescribed governmental rules and

"procedure and the directions given herein above 1in

connection with O.A.404/2003.

31.  In the result 0.A.No.404/2003 and 408/2003 are
allowed, while O.A}NOS.575/2001, 402/203, 403/2003 and

407/2003'are dismissed in limine. No costs. .

-

( Sudhakar Mishra )
Member (A)

bt
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CENTRAL ADMINISTRATIVE TRIBUNAL,
y . BOMBAY BENCH, MUMBAI.

R.P.Nos.20/2008, 21/2008, 22/2008 & 23/2008 in
0.A.Nos.575/2001, 403/2003, 402/2003 & 407/2003.

Dated this MQ]@%_' theéz'\’\a Day of’ j\_/SM(’:{;) . 2099.

Coram : Hon'ble Shri Jog Singh, Member (J)
Hon'ble Shri Sudhakar Mishra, Member (A).

G.S. Rathore ‘ ... Applicant.

VERSUS

1. Union of India, through

The Secretary, Railway Board,
Railway Bhavan, New Delhi.

2. “General Manager,
Western Railway, A
Churchgate, Mumbai. . ... Respondents.

TRIBUNAL'S ORDER (In circulation)
Per : Shri Sudhakar Mishra, Member (A).

~ These Review Petitions have been filed seekiﬂg'feview
of this Tribunal's consolidated order dated 24.9.2008 in
0.A.Nos.575/2001, 403/2003, 402/2003 and-407/2003 alongwith two
othef OAs filed by the petitibner herein. In these petitions
the applicént makes identical prayer as undef:—
“(a) The Hon'ble Tribﬁnal be graciously
pleased to review the order: 24.9.2008 and

set aside the same and it may be held that
delay in filing OA is condoned.

(b) The OA may please be allowed on
merits. :
(c) The consequential benefits of

holding review DPC may please be ordered.”



2. The four OAs. as mentioned earlier were dismissed in

limine for being unconscionably delayed in being filed. On

careful perusal of the above mentioned order dated 24.9.2008,

it is seen that all relevant factual aspects brought before
this Tribunal alongwith all legal submission made by the

.pafties to the O.A. were duly taken-into»consideration. The

factual mistake in the order as alleged,by.the petitioner is,

not an error of(omission nor any erroneous mention of facts.
The petitioner, instead, would haVe'hiquwnvanalysis of facts

~as set out in that order as égainst the analysis as made in the

brder- The petitioner also does ndt;point'Out any,apparenti

ﬁistake of law: Insteéd, he contendé,thét'the decision arrived
at 1is erroneous in law. Such a ’contention. is unacceptéble
.basis fdr making review. |
3. The Hon*blé_Apex Court in‘Ajit}Kﬁﬁér'Rath Vs. State of
Orissa & Ors. 1999(9) Supreme 321 has held:

“Section 22(3) (f). indicate that the power of
review available to the Trlbunal 1s tne same-.as

has been given to a court under Section 114_v
read with Order 47 CPC.  The power is not,,
absolute and 1is hedged in by the restrictions*
indicated in Order 47. The power <can be-
exercised on the application of a person on theg.
discovery of new and important matter - or

evidence which, after the exercise of due
diligence, was not within his knowledge or
could not be produced by him at the time when
the order was made. The power can also Dbe
exercised on account of some mistake or error
apparent on the fact of the record or for any
other sufficient reason. =~ A review cannot be

R e
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3

claimed or asked for merely for a fresh hearing
or arguments or correction of an erroneous view
taken earlier, that is to say, the power of
review can be exercised only for correction of
a patent error of law or fact which states in
the face without any elaborate argument being
needed for establishing it. It may be pointed
out that the expression “any other sufficient
reason” used in Order 47 Rule 1 means a reason
sufficiently analogous to those specified in
the rule. BAny other attempt, except an attempt
to correct an apparent error or an attempt not

based on any ground set out in Order 47 would.

amount to an abuse of the liberty given to the
Tribunal under the Act to review its judgment.”

In our considered opinion there is neither any error

apparent from the record nor any new fact within the meaning of

Order 47 of Rule 1 of CPC is discovered. As such the grounds

stated in the review petition do not come within the purview of

review as provided under Section 22(3)(f)'of the Administrative

Tribunals Act,

1985. We find no merit in the review petitiony

N g
A e

and ‘the same is dismissed. No costs.
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