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A1l are working as Turner Skilled,
Fitter HS-II, Miller Skilled,
Grinder Skilled.

By Advocate Shri S.P. Saxena.

.Applicants



V/s

1. The  Secretary
' Ministry of Defence
DHQ PO, New Delhi.

2. The Chairman

i Ordnance Factory ‘Board
B : 10-A, Auckland Road,

: Ca1cutta.

3. " The General Manager
Ammunition Factory
Kirkee, Pune.

4. The General Manager
High -Explosives Factory .
Kirkee, Pune. v : . . .Respondents

.By Advocate Shri R.K.Shetty.
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56. ,Gaffar Khan
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B 59. M.K.Suku
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Working as .Turner, Fitter, Mach1n1st,
Examiner, Gr1nder, M111er, etc.

By Advocate Shri S.P.Saxena
V/S.
Union of India through

1. Secretary,
Ministry of Defence,
South Block, New Delhi.

2. Director General of Ordnance
Factories, Auckland Road,
Calcutta.

3. The Genera1 ‘Manager,
Machine Tool Prototype Factory,
P.0.Ambernath Ordnance Factory,

Ambernath.

4. The Director General-Quality
Assurance, Directorate of
Quality Assurance, DHQ P.O.
New Delhi.




5. The Senior Quality Assurance
Officer, Quality Assurance
Establishment (W),

Ambernath Ordnance Factory,
Ambernath.

6. The General Manager,
Machine Tool Prototype
Factory, Ambernath. .. .Respondents

By Advocate Shri R.K.Shetty

ORDER

{Per : Shri S.L.Jain, Member (J)}

In accordance with the recommendation of III Pay
Commission, which was accepted by the Government, an Expert
Classification Committee was set up in 1974 by a Resolution of
the Government of India, Ministry of Defence dated 3.10.1974, to
study and evaluate the job contents of all Industrial and a few
Non-Industrial jobs in Defence establishments and to correlate
the evaluation to suitable pay scales within the frame work of
recommendations of III Pa} Commission. This Committee was
advisory in nature. The Committee submitted its recommendations
to the Government of India 1n.1979. It recommended seprate pay
scales for Industrial Workers, After applying the technique of
Jjobs evaluation following the point rating method, on the basis
of points scores, fitment of defence workers in revised scales
was done, made effective and implemented with effect from
16.10.1981, It had recommended upgradatian only of some trades

out of various trades, in the skilled grade of Rs. 260 - 400.
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- Committee submitted it’s ~ report which was accepted.

by
Government. The Respondent No.1, Vide its - letter Edated

2. Thereafter Anomalies Committee _was’ appointed. The

the

15.10.1989 (Exhibit A-4), addressed to the Respondent No.

conveyed the sanction of the President to upgrade 23 semi skilled
trades in the scale of Rs. 210 - 290 to be upgraded to. illed
grade with .scale of pay Rs. 260 - 400 in variuous Ordnance

Factories under the. Respondent No.2 and the upgradation was| made

effective from 15.10.1984,'1n pursuance of the recommendation of

"Anomalies Committee.

3. This was challenged by Petitioners from M.E.S. in
Bhagwan.Sanei V/s Union of India (AIR 139839 SC 1215) on the
grounds that the fixation of higher soales of pay of only some of
trades 1in the skilled grade,‘ignoring'other‘trades is arbit arﬁk'
disoriminatory and 1in contravention ot .Fundamental Rights
enshrined in Articie 14 and,16;as well asuin Articie-39(d)vo the
Constitution of India in as much as it purports to violate| the
rights of equal pay for equal work:

A

4, ‘The upgradation in the'soaie of pay had been made on| the

!

basis of report of Expert Committee appointed in 1981, which gave

sooresv’points to various trades and on its basis, recomm ndid
higher scale of pay only for some trades in‘ the skilled rade
i.ei Rs.260 - 400, whereas, some other trades of the said grade
were termed as semi - skilled, and utne soaie of pay | was

recommended as Rs. 210 - 290 for these tradesf
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5. Based on the judgement of the Supreme Court in the case
of Bhagwan Sahai V/s Union of India (AIR 1983 SC 1215) delievered
on 15.3.1989, the respdndent No. 1 issued a letter No.
17(5)/89-D(Civ.I) dated 19.3.1993 (Exhibit A-3), conveying the
sanction of the Pfesident of India, that all the trades, which
had been granted the skilled grade from semi skilled grade with

effect from 15.10.1984, will now be given the benefits of the pay

scale of.skilled grade (Rs. 260 - 400) with effect from
16.10.1981.
6. The applicants submitted that by various orders and

directions given by the Supreme Court in identical Writ Petitions
it was directed by the Supreme Court 1in Writ Petition No.
915/1991, 855/1991, 521/1992, 648/1992 and 644/1992 ( R.S. Gill
and others V/s Union of India) decided on 14.10.1892, that the
respondents to verify the service records of the employees and

grant them the benefits from 16.10.1981, if they were in position

on _that date, or from the date subsequent thereto, if they have

entered later, by upgrading them from the grade of Rs. 210 290

to Rs. 260 -400. Thus by above observations of the Supreme

Court, the Applicants, became entitled for same benefit of scale
of pay of Rs. 260 - 400 from the date they were placed in the
skilled grades. The respondents did not give the benefit to the

applicants till today.



S R

7. - By letter dated 15.4.1993 (Exhibit A-2), the res ondent
No. 2, had uni]atgra11y vand'arbitrar11y directed the respondent
No.3 and 4, that whi]e imp]eménting the 6rders, it should be
ensured that.theuindividuals; whbvwere in occupatioh:of the semi
- ski1]ed,grade_of the gradés invo]ved,-as~on 16.10.1981 are only
given these benefits, which means that employees of skilled
trades,b1ike the applicants, who are appointed /~promoted to semi
- skilled _trades .after 16.10.1981'shou1d.not be given the said’

scale of Rs. 260- 400.

8. The applicants therefore submitted that 'some of the
stipulations - contained in.1ettér dated 15.4.1993 restricts the
benéfit of the judgement>of the Supreme Court to employees| who
hold the NCTVT / ITI Certifiqétes and have rendered two years of
service in semi - skilled category as on 15.10;1984. Thﬁg
condition s laid dowh For_noAjustified reason and the same is
neither 1in accofdance with the recommendations of E\pert
AC]assifibétibn / Anoha]ies,Committee recommendation, nor it is in
" accordance wjﬁh any difectionSa of the Supreme Coﬁrt in ’bove

referred Writ Petitions and hence the same needs to be quashed

and set aside.’

, v v .
9. The applicants submitted that the respondent No.2,| h&s

AN

issued another letter dated 1.11.1993, addressed to the

respondent No.3 and 4 alongwith othérs, wherein in para 3, it is

again stated that " individuals, who have come to occupy their

rrom

posts from a date - later than 16.10.1981 and ‘upgraded
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15.10.1984, the condition mentioned in paragraph 1(i) (a) and (b)
of the 1letteir dated 15.10.1984 will apply ipsofacto”. 1In other
words, if any individual in possession of NCTVT Certificate and
appointed to semi - skilled grade of affected trades on a date
after 16.10.1981 but prior to 15.10.1984, will be eligible for’
upgradation after completion of two years of service. Obviously,
the two years of service is to be completed prior to 15.10.1984

for befoming eligible to receive arrears of payment"”.

10, The applicants have based their claim challenging the
action of thé_ respondents 1in not extending the benefit of the
judgement in the case of :-

(i) Bhagwan Sahai and others V/s Union of India and
others (Civil Writ Petition No. 12259-66 of 1984)
delievered on 15.3.1989 (AIR 1989 Supreme Court 1215).

(i1) Federation of Employees of AFK Factory V/s Union
of 1India (Writ Petition Nos 79/1993, 5/1993) before
Supreme Court.: ‘ '

(ii1) Association of Examiners, Ordnance Féctory,
Muradnagar V/s Union of India (Writ Petition No. 40 of
1991) before Supreme Court.

(iv) Shri Prabhu Lal and another V/s Union of 1India
(Writ Petition No. 482 of 1991) before Supreme Court.

(v) Shri R.S8. Gillt and others V/s. Union of India
and others (Writ Petition Nos. 915/1991, 855/1991,
521/1992, 649/1992 and 644/1992) before the Supreme Court
in respect of upgrading the applicants from their scale
of Rs./ 210 - 290 (Pre-reserved), to the scale of pay of
Rs. 260 - 400 (Pre-revised) from the date the applicants
have entered in the service.

(b). Letter dated 1.11.1993 issued by the respondent
No.2 Exhibit A - 1).

c). Letter dated 15.4.1993 1issued by the respondent
No.2 Exhibit A -2).



directed to place the Petitioners 1in above mentioned

- -to, Skilled category carrying pay scale of Rs. 260 - 400

" effect from 16.10.1981, provided they satisfied the require

.Anoma11és Committee’s report which inter alia provide tha

10

d). Letter dated 19.3 i
No. 1 Exhibrees O ity -1993 issued by the respondent
e). Letter dated 15]10.1984}issued by the respondent

No.1 Exhibit A - 4),

The above referred Jjudgements afe as claimed y

the

applicants, judgement in rem and hence the respondents ought to

have placed the applicants 1in the sca]e' of Rs. 260 -

instead of arbitrarily giving them the 1owerv pay scale of

400,

Rs.

210 - 290, while other persons similarly situated have been! given

the pay scale of Rs.. 260 —.400. The Anomalies Committee set up

by the Government of India, Ministry of Defence, had recommended

the pay scale of Rs. 260 - 400, and the Supreme Court had

Petitions in the said scale of pay of Rs. 260 - 400.

Writ

. ﬁ&f

11, The claim of the applicants is resisted. The respondents

submitted that the Hon’ble Supreme Court of India in an identical

case of Writ Petition No.40 of 1991 filed by the Association of

Examiners, Ordnance Factory, Muradnagar have already decidec

that

those employees who were 1in the Semi - Skilled grade as on

16.10.1981 in the pay scale of Rs. 210 - 290 were to be upd

ta’, ‘b’ and ‘c’ of Clasue (IV) in Chapter X of

)

of Clause

employees shall have to put in minmum 2/3 years of servic

Semi-skilled grade before being eligible for promotion to Sk

grade.

raded
with
mente .
the
t the
e 1in

illed
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12.. The Anomalies Committee recommended for upgradation of 23
trades to Skilled Grade w.e.f. 15.10.1984. On the recommendation
of anomalies committee, Ministry of Defence Jletter dated
15.10.1984 was issued. On the basis of qureme Court judgment 1in
SLP No.12259-66/1984 filed by Shri Bhagwan Sahai & éthers,
Ministry of Defence vide 1letter No.17(5)/839-D(Civ-I) dated
19.3.1993 have issued orders regarding upgradation of these
trades w.e.f. 16.10.1981 1instead of 15.10.1984 (Exhibit R-4).
It was clearly stated in Ministry of Defence letter dated
19.3.1993 that the conditions 1éid down ﬁh Ministry of Defence
letter dated i5.10.1984 will remain unchanged. Hence under these
orders those employees who were in occupation of posts 1in the
Semi Skilled Grade in the pay scale of Rs.210-290 as on
16.10.1981 were entitled to upgradation of pay scale w.e.f.
16.10.1981.  Those who were 1in occupation of ‘posts in the
Semi-Skilled grade in the pay scale of Rs.210-290 subsequent to
16.10.1981 but before 15.10.1984 were, however, subjected to
conditions taid down in Paras 1 (i) (a) and (b) of the Ministry
of Defence letter dated 15.10.1984. In other words, an individual
ih possession of NCTVT Certificate and appointed to Semi-Skilled
grade of affected trades on a date after 16.10.1981, but prior to
15.10.1984 will be eligible for upgradation after completion of 2
years service. In this connection, copies of OFB’s 1letter
No.01/A/ECC, dated 01.11.1993 and 15.4.1993 are also annexed for

reference and markes as Exhibit R-5 and R~6 respectively.



13, The representations of the applicants 1in OA.No.115/96
were rejected by GM/AFK on 10.9.1993,'the application has!| been
filed on 04.10.1996 after  more than one year, as eu h the

application 1s;barred'by limitation.

14, The respondents submit ‘that the applicants were
recruited/promoted to the Trade of Turner 'C’, Fitter 'C’, Miller
'C’, ‘Machimist ’C’' and Grinder ’'C’ from dates subsequent to

16.10.1981 but prior to 15.10.1984. Though these tkades exiisted
in various Other‘departments such as M;E.SL, DGQA etc. the nature
of duties involved varﬁee from one department to another.The
applicants ‘in this OA were not in the Semi Skilled Grade of the
tradee, which were upgraded by Government orders dated
15.10.1984,Von \16.10.1981..}' Hence, they <are not entitled for
Skilled Grade from the date of appointment/bromotioh to €%§
Semi-Skilled ‘Grade. They are‘entit1ed to upgradation after 2/3
years in accordahce wﬁth Ministry of Defence letter ated

15.10.1984.

15, The HOnfb1e Supreme Court of India in Writ Petition (s)
No.915/91, 855/91, 531/92, 649/92 and 644/92 (Shri R.S.Gi11 and

others Vs. Union of India & others) had directed to verify the

service records of the employees and grant them the benefits fﬁ@ﬁ_

16.10.1981 if they were in'positjon»on that date or from a |date
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subsequent thereto if they have entertained later by upgrading
them from the grade of Rs.210-290 to Rs.260-400 on the basis of
the ratio of the Jjudgment of Supreme Court in Bhagwan Sahai

Carpenter and others Vs. Union of India & others.

16. The Office of the Director General of Quality Assurance,
New De1ﬁ1 - 110 001 had 1initially given the benefits of
upgradation to all their employees who were in occupation of
Semi-Skilled érade on 16.10.1981 and thereafter. However,
Ministry of Defence had subsequently intimated that DGQA have
cancelled their orders and directed their units to strictly
follow government orders on the subject. | Copies of DGQA New
Delhi letter No.A/94486/Fitment/DGQA/ADM-7A, dated 12.8.1994 and
10.8.1983 are enclosed for reference and mérked as Exhibit R-9
and R-10 respectively. As such, the contention of the applicants
that. the employees of DGOF Organisation have been given
differential treatment than the employees of DGQA Organisation is

not correct. No0.94486/Fitment/DGQA (ADM~7A), dated 13.4.1994,
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17. : ; ‘ ’
In ALI.R. 1989 S.C. 1215 - Bhagwan Sahai Carpenter &|Ors.

vs. Union of India & Anr. decided on 15.3.1989 which is relied on

by thg learned counsel for the applicant, pdras 8,9,10 and 11 are

- as under :-

"8. From the aforesaid letters, it is clear that
the Respondent. No.1 has extended the benefit of
scale of pay fixed for skilled grade to the

petjtioners trades . by upgrading their
semi-skilled grade to skilled grade with effect
from. October 15,1984, The petitioners are,

therefore, getting equal pay being in the skilled
.graQe;as other members of the skilled grade. The
pet1t1oners, however, are praying that the
benefit of the higher scale of pay in the skilled
grade should be .extended them from October
16,1981 instead of October 15, 1984 as has ‘been
given .to . the members of other trades of the
skilled grade upgraded earlier on . the basis of
the Report of Anomalies Committee. The relevant
exerpt of the Report is quoted below :- :

“A1l the Jjobs studied by the Anomalies
Committee, -which are present in semi-skilled '
grade of Rs. 210-290, may be upgraded to the ,ny
skilled grade on Rs.260-400. This may be given o
effect from October 16,1981." «

9. Mr.Garg, learned counsel appearing on behalf
of the petitioners has submitted that in view of
the recommendations of the Anomalies Committee,
the petitioners should be given the benefit of
the scale of pay of the skilled grade, 1i.e.
Rs.260-400 with effect from October 16, 1981 and
not -from October 15,1984. .He further submitted
that the . scale of pay has been fixed on
consideration of the job evaluation in as much as
the previous Jjob evaluation by the Expert
Committee led to serious grievances between the
employees of the different trades in the skilled
grade. , , .
10.  Mr.Mahajan, learned counsel appearing on ‘Q_

behalf of the Union of India has submitted that -
though the Anomalies Committee has recommended
that the benefit of the skilled grade may be
given effect from October 16,1981 yet it has got
no binding force on the Government. It -is for
the Government to decide . from which date the
Government will apply the said skilled grade to
the petitioners even though the Government has
accepted the recommendations of the Anomalies
Committee. : '
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11. Considering all the facts and circumstances
of the case, we are unable to accept the
contentions advanced on behalf of the Union of
India. on ‘'the ground that the employees of the
different trades in the skilled grade cannot be
treated differently, i.e. by allowing higher
scale of pay to employees of some of the trades
from an earlier date and giving the same benefit
to members of other trades in the skilled grade
from a Tater date. This will per se be
discriminatory and it will be contrary to the
equity clause envisaged in Articles 14 and 16 of
the Constitution as well as the fundamental right
of equal pay for equal work. The petitioners are
entitiled to get the benefit of the skilled grade
of Rs.260-400 from October 16, 1981 1instead of
October 15,1984 as has been given to the
employees of other trades in the skilled grade.

18. On perusal of the same, we are of the considered opinion
that the question 1involved before the Apex Court was that the
trades which have been subsequently declared as skilled grade
trades by an Anomalies Committee, the persons occupying the’said
position, whether they are entitled to a grade of Rs.210-290 or
Rs.260-400 w.e.f. 16.10.1981, the Apex Court has held that the
said persons are entitled to a grade of Rs.260-400 w.e.f.

16.10.1981,

19. Asso.of Examiners, Muradnagar, Ordnance Factory vs. Union
of 1India & Ors. decided by the Apex Court 31.7.1991, relevant

portion of para t & 2 are as under :-

"We find from Chapter VIII of the Anomalies
Committee’s Report that the Committee decided
that "the existing incumbents in the semi-skilled
category, who were 1in_ position as on 16th
October,1981 in the grade of Rs.210-290, may be
upgraded to the skilled category Rs.260-400,
communsurate with the point-score given by the
Committee.”
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20.
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"Those who were not in position as on_16th

October, 1981 in the semi-skilled grade of

Rs.210-230 will be entitledto placement in_ the

skilled category of Rs.260-400 if they satisfy

the requirements of Clauses ‘a’,‘'b’ and ‘¢’ of

~ Clause (IV) 1in_Chapter X of the Anomalies

Committee’s report to the extent of its
acceptance, with or without modifications, by the
Government of India. This should be finalised
not later than October 31,1991."

(Emphasis supplied by us)

Shri- Prabhu Lal & Anr. vs. Union of India & Ors.

- Writ

Petition (C) No0.492/91 decided by the Apex Court on 3.10.1981 -

the petition filed by Boot-Makers who were semi-skilled

and| by

Anomalies Committee report entitled té be skilled grade. | The

Apex Court has held as under :-

“counsel for the respondents, however, invited
our attention to the notifications Nos.SRO 1 of
1988 and SRO 130 of 1989 produced as Annexures
"A’ & ‘B’ to the counter affidavit and submitted
that boot-makers belong to two categorias and
since the petitioners herein belong to
non-industrial category, they are not entitled to
the benefit sought by them. On a plain reading
of these notifications, we do not think that they
have any retrospective operation. - This
distinction between non-industrial and industrial
workmen belonging to the same trade is not shown
to have existed earlier when the benefit was
granted to certain employees, including the
petitioners of the aforesaid two earlier cases.
We, therefore, do not see any merit in this
contention. . We, therefore, direct a mandamus_ to
issue to the Union of 1India to grant to the
petitioners the benefit of the skilled grade of
Rs. 260-400 w.e.f. October 16,1981 to those who
were in service then. Arrears of salary, etc.,

will also be granted on that basis within three

months. The rule -is made absolute accordingly
with no order as to costs.
(Emphasis supplied by us)

L




17

21. R.S.Gill & Ors. vs. Union of India & Ors. decided along
with other writ petitions on 14.10.1992 lays down the proposition

as under :-

“We, therefore, direct the respondents to verify
the services records of the employees and grant
them the benefit from 16th October, 1981 if they
were in position on that date or from the date
subsequent thereto if they have entered later by
upgrading them from the grade of Rs.210-290 to
Rs.260-400 on the basis of the ratio of this
court in Bhagwan Sahai Carpenter & Ors. vs. Union
of India & Anr. {(AIR 1989 SC 1215) vide paragraph
11 of the judgement.” :

22. Thus, the consistent view of the Apex Court 1is that if
the person or persons were in position on 16.10.1981 in the
Grade of Rs.210-290, the trade being upgraded by Anomolies
Committee Report are entitled to Rs.260-400 on the basis of ratio

in Bhagwan Sahai Carpenter & Ors. vs. Union of India & Anr.

23. Chapter VIII of Anomalies Committee Report para 8.1.1is as

under :-

"After a great deal of deliberations, the
Committee decided that the existing incumbents 1in
the semi-skilled category, who were 1in position
as on 16th October,1981 1in the grade of
Rs.210-290 may be upgraded to the skilled
category (Rs.260-400), commensurate with the
point-score given by the Committee.”

The fresh induction into the skilled category
would be from -
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(a) semi-skilled categories, promoted from the
un-skilled grade and who have rendered a minimum
of three years’' service in the sem1—sk111ed grade
and after pass1ng the prescr1bed trade test;

(b) the feeder categories in the sca1e “of
Rs.210-290 wherever"they -exist, such as’' Filer
Viceman, Hammerman, etc.

(c) d1rect recruits with ITI cert1f1cate/d1p1oma/'

ex~-trade apprent1ce/Nat1ona1 . Certificate of
Technical Vocational’ Tra1n1ng " ¢onducted by

. Ministry . of Labour inducted in the sem1—sk111ed

T e e e e i w3

24,

Chapter

e e

grade JOb tra1n1hg for a per1od of two years

-Recommendations of the Anomalies Committee contained

X, para 10 regarding fresh 1nductioh is as under

“10. The recommehdat1ons made by the Anomalies
Committee 1n the1r report are summer1sed below :-

(1) The skill reqguired in the repa1r%overhau1

workshops s ~generally of same ordet as that
obtaining in reduction shops. . Therefore there
should be no difference 1in the pay of workers

‘doing similar jobs involving similar skills and

experience. (Paragraphs 6.6 and 7.2 refer).

(ii) = Examiners should 'at least be placed the

same pay scales as that of the skilled tradesmen

whose work  they 1inspect. (Paragraph 6.9 2

refers).

(iii) A1l the jobs (studied by the Angmalies
Committee, which are at present in semi-gkilled
grade of Rs.210-290, be upgraded to the <k111ed
grade of Rs.260-400. This may be‘given effect
from 16th October,1981. v
The semw—sk111ed Jjobs (Rs 210-290 in other
Defence Establishments whose nomenclature is the
same and job content and skill requirements are
comparable with ‘the jobs already studied should
also be elevated to skilled category (Rs.260-400)
without any further study.(Paragraph 2.6 refers).

(iv) Fresh induction to the trades which have

"been evaluated as skilled should be as,fo11ows:—
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(a) semi-skilled categories, promoted from the
un-skilled grade, and who have rendered a minimum
of three years’ service in the semi-skilled grade
and after passing the prescribed trade test;

(b) the feeder <categories in the scale of
Rs.210-290 wherever they exist, such as Filer,
Viceman, Hammerman, etc.

(c) direct recruits with ITI certificate/diploma/
ex—-trade apprentice National Cettificate of
Technical Vocational Training conducted Ministry
of Labour inducted in the semi-skilled grade and
allowing them adequate time for on-the-job
training for a period of two years.

(v) After a trade has been classified as skilled,
the higher grade(s) for that trade may be created
depending on the regyirenebt of higher skill in
that trade and also on the basis of functional
requirement of the Defence Establishments
shubject to the minimum of bench mark percentages
of 15:20:65 among Highly Skilled I, HIghly
Skilled II and Skilled. (Paras 9.2 and 9.4.1
refer)

(vi). Wherever only skilled grade (Rs.260-400),
as 1in EME, s operated, the bench mark
percentages may be provided 1in Highly Skilled

Grade I/Grade II with simultaneously abolition of
Selection grades, as a one time measure.”

25. The learned counsel for the respondents relied on an
order passed by this Bench in OA.NO.764/93 which was an OA. filed
by Grinders, the question involved was - whether the Grinders are
entitled .io higher pay scales in terﬁs of the judgement of the
Calcutta Bench of the Tribunal in TA.No.1248/86 and 1361/86, the
Tribunal relying on earlier judgement in OA.No.555/90 and 52/93
held that the Tribunal has no jurisdiction to go into it as it
involves a policy decision and when the Expert Body has taken a

view it is not within the jurisdiction of the Tribunal to go into

it.



26. Similar was the view taken by this Tribunal in
OA.NO.88/895 and the issue involved in the said order is contained

in para 3 of the said order.

27. The learned counsel for the respoﬁdents relied on 1993 II
L.L.J. 538 - Indian Railway Service of Mechanical Engineers Assn.

& Ors. and Indian railway Traffic Services Assn. & Anr. with

. Union of India and Indian Railway Traffic Services Assoch., which

lays down the proposition that :-

The Constitution does not permit the court  to
direct or advise the executive 1in matters of
policy or to sermonize qua any matter which under

. the Constitution lies within the sphere of
legislature -or - executive, provided these
authorities =~ do not transgress their
Constitutional or statutory powers.”

It has been further held that :- HJF,
- "The Tribunal has erred in
interfering with the scheme. It has transgressed

its 1imits while guestioning the correctness of a
policy."

28. The learned counsel for the respondents relied on 1993

(23) ATC 657 - State of Madhya Pradesh & Anr. vs. Pramod Bhartiya

& Ors., and argued that to establish right to equal pay for equal

|
LI

work is the' bounded duty of the applicants. Para 13 and para‘F

of the order 1is as under :-

" 13. Since the plea of equal pay for equal work
has to be examined with reference to Article 14,
the burden 1is upon the petitioners to establish
their right to equal pay, or the plea of
" discrimination, -as the case may be. This burden
the original petitioners (respondents) have
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failed to discharge. The respondents have failed
to establish that their duties, responsibilities
and functions are similar to those of the
non-technical lecturers 1in Technical Colleges.
They have " also failed to establish that the
distinction between their scale of pay and that
of hon-technical lecturers working in Technical
schools is either irrational and that it has no
basis or that it 1is vitiated by mala fides,
either in law or in fact.”

"1, Equal pay for equal work is implicit in the
_doctrine of equality enshrined in Article 14, it
flows from 1it. Because clause (d) of Article 38
spoke of "equal pay for equal work for both men
and  women", it did not cease to be a part of
Artcle 14. To say that the said rule having been
stated as a Directive Principle of State Policy
is not encorceable in a court of law is to
indulge in sophistry. Parts IV and III of the
Constitution are not supposed to be exclusionary
of each other. They are complementary to each
other. The rule is as much a part of Article 14
as it is of clause (1) of Article 16. Equality
of opportunity guaranteed by Article 16(1)
necessarily means and involves. equal pay for

equal work. It means equally that it is neither
a mechanical rule nor does it mean geometrical
equality. The concept of reasonable

classification and all other rules evolved with
respect to Articles 14 and 16 (1) come into play
wherever complaint of infraction of this rule
falls for consideration.”

29. The learned counsel for the respondents relied on JT 1997
(3) S.C. 569 - Union of India & Ors. vs. P.V.Hariharan & Ors.,
which lays down the propdsition that “Interference with pay
scales is a serious matter as pay scales fixed by Govt. by the

recommendation of Pay Commission - No justification for

.1nterfer1ng with pay scales.”
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30.
The Tlearned counsel for the respondents further relied on

1999 SCC (L&S) 138, Sadhan Chandra Dey &vOrs.‘vs. Union of India

& Ors., which lays down the propositfon that "Extension of relief
by the administration to othervsimiTar1y situated employees - The
Administration held on facts, not obliged to extend thé relief to

others if it was wrongly granted by court.”

31. The Jearned counse1 for--the respondents re]ied on an
order passed by this Bench in OA.NO.525/98 decided on 9.10.2000
in which case of Lift Operators of MES who were claiming parity

with Lift Operators of the CPWD was referred to JCM.

32. The learned counsel for the applicant relied on the above
referred decisions and argued that the "Expert Committee, the
Anomalies Committee has examined the Trades ahd_has given thég
Point rating and the Tfibuna} is not compeﬁent to fix the pay
scale of ‘the Trades thch is beyond thevjurisdiction'of the
Tribunal. We agﬁeé_with the said proposition. = In the ‘@resent
case, we are not fixing the pay scale fof a particular trade but
the Expert Committée and Anbma11es' Committee which has
categorised the Trade as skilled trade, ?1xed the Grade of the

said trade, the app]iéants are appointed 1in the said skilled

trade for which there is no dispute, whether the’app1icants aHQLZ

ent{t1ed to the said éca1e or not, is a question to be decided in
this case. As such, we are very clear in our mind that we are
not deciding whether a particular trade is semi-skilled trade or

a skilled trade but we are decidfng the trade which is admittedly

’

o s i«
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a skilled trade whether the applicants are entitled to a grade
fixed by the expert Committee, Anomalies Committee for the
skilled trade. As such the said decisiqns have nho bearing in the

present case.

33. The learned counsel for the respondents relied on an
order passed in OA.No.743/99 in case of G.Vikraman Nair vs. Union
of India & Ors. decided by CAT, Ernakulam Bench on 9.8.2001 and
argued that principle of ‘Equal Pay for Equal wbrk’ cénnot be
decided by the Tribunal. We agree with the said submission of
the learned counsel for the respondents but as stated above, we
are not deciding that whether the applicants could perform a
particular job and the others who perform the same Jjob are
entitled to the same scale or not. As such, the said authority

has no relevance.

34. The learned counsel for the respondents relied on 2001
{5) SCC 519 - Somaiya Organics (India) Ltd. & Anr. vs. State of
U.P. & Anr. and argued that any pronounCement is to be considered

as under :-

" As far as India is concerned, the power has
been expressly conferred by Article 142 of the
Constitution which allows the Supreme Court to
"pass such decree or make such order as is
necessary for doing complete justice in any cause
or matter pending before it". In exercise of
this power, Supreme Court has often denied the
relief claimed despite holding in the c¢laimants’
favour in order to do “"complete justice”. Given
this constitutional discretion, it was perhaps
unnecessary to resort to any principle of
prospective overruling. Ultimately, it 1is a
question of this Court’s discretion and is, for
this reason, relatable directly to the words of
the Court granting the relief.”
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35. The 1learned counsel for the applicants relied on a
decision of ‘this Bench in OA.NO.858/93 - B.B.Sarode vs._lUnion of
India & Ors. along with other OAs. decided on 20.7.2000 with a
direction to the respondents to grant the app]icaﬁts the pay of
the skilled grade i.ef hs.260—400-or its eduiva1ent as the case
may be to those applicants who have not been given the scales
wi;h effect from the date of thejr initial appointment itself.
The .applicants in'the said case weée appointéd on 16.5.1985 after
16.10.1981. The respondénts hoved "the Hon’ble High Court of
Bombay by Writ Petition No. 1279/01 which Was a1$o dismissed on
9.4.2001. As such the decision of the_gaﬁd case do not assist

the applicants for the reason that their appointment 1is on

16.5.1985.

. '\k\:(
36. The 1learned counsel for the respondents also relied on
2000 SCC (L&S) 845 - Stéte of Bihar & Ors. vs. Kameshwar -Prasad
Singh & Anr. with State of Bihar & Ors. vs. Brij Bihari Prasad

Singh with Indra Nand Mishra & Ors. vs. State of Bihar & Ors., on

para 30 of the said judgement which is as under :

" The concept of equality as envisaged under
Article 14 of the Constitution 1is a positive
concept which cannot be enforced in a negative
manner. ~ When  any authority 1is shown to have {;;
committed any  illegality or irregularity in
favour of any individual or group of individuals,
others cannot claim the same illegality or
irregularity on the ground of denial thereof to
them. Similarly wrong judgement passed in favour
of one individual does not entitle others to

claim similar benefits.”

\
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37. The learned counsel for the applicant relied on para 1 &
2 of an order passed by Govt. of India, Ministry of Defence, New
Delhi No.17~5/89—D~Civ.1, dated 19.3.1993 and argued that the
President has accorded sanction of Skilled Grade of Rs.260-400

w.e.f. 16.10.1981 to alil the Trades which had been granted the

" skilled grade from semi-skilled grade in terms of Government of

India’s letter dated 15.10.1984, which is as under :-

“1. 1 am directed to refer to para 1-i of Govt.
letters of 15.10.1984, .quoted in the margin on
the above subject, wherein sanction of President
was conveyed, inter-alia, for wupgradation of
certain trades in semi-skilled grade s.210-290
pre-revised w.e.f. 15,10.1984 in pursuance of
recommendations made by the Anomalies Committee.

2. The issue of ante-~dating of the pay scale of
the skilled grade 'of industrial workers from
15.10.1984 to 16.10.1981 in respect of the
categories mentioned in.para 1-i of the Govt.
letters of 15.10.1984 under reference was
engaging the attention of Govt. for some time
pasti in the wake of Supreme Court judgement in W
12259-66/1984 filed by Shri Bhagwan Sahai rs. of
MES. resident is now pleased to decide that all
the trades which has been granted the ‘Skilled’
grade from semi skilled grade w.e.f. 15.10.1984
in terms of Govt. letter of 15.10.1984 will now
be given the benefit of the pay scale of the
skilled grade Rs.260-400 w.e.f. 16.10.1981."

38. The learned counsel for the respondents relied on the
order passed by the Govt. of india, Ministry .of Defence
No.3808/DS- '0-M/Civ.1/84, dated 15.10.1984 and argued that the
said order 1is passed based on the decision taken by the Govt. of -

i

india on the unanimous recommendation of the Anomaly Committee
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and the Anoma1y Comm1ttee vide the1r report in Chapter VIII and X.
have stated that»fresh 1nduct1on to the trade shall be (a) from
semi—skii]ed to be identified after a period of 3 years service
in the grade and after passing'a prescribedr trade test. (b)
Direct recruits with certifﬁgate/Trade Apprentices NCTVT Qho
rendered 2 years'’ service. Hevargued that keeping in yiew the
said recommendations, respondents 'have vprovided the grade,
Skilled Grade Scale Rs. 260 400 to the: app11cants after a period
of 2 vyears or 3 years as the case may be, as 1t was not the
recommendations bf Anoma]y Cpmmittee to provide the Skj11ed Grade
of Rs.260-400 ﬁmmédiate]Y aFter;prombtibn or appointment 1in the
semi-skilled grade after 15.10.1981 to 16.10.1984. Hence, the
respondénts have not committed any error_bin' not providing the

skilled -grade’ of Rs.260-400 1immediately after appointmq;ﬁ/

N

promotion of the applicants.

39. Order No.3808 DS/0&M/CIV-I/84 dated 15.10.1984 issued by

Govt. of 1India, Ministry of Defence specifically mentions for
period of 3 years and 2 years regarding fresh induction. The
order was issued on 15.10.1984. The order can have only

prospective effect untill and unless a retrospective operation is
provided for in the said order. On perusa1 of the said order, we
do not find that a‘_ny retrdsbeétfve operatlon was provided ‘

operation of the said order.
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40. Further, Order No.17 (5)/89-D (Civ.I) 19.3.1993 referred
above which has a prospective sanction does not provide any such
condition. %he anomalies committee’s opinion was regarding fresh
induction, i.e. induction after 15.10.1984, Assuming it,
without admitting that the Anomalies Committee’s opinion was
otherwise after the Order No.17 (5)/89-D (Civ I) dated 19.3.1993,
it loses every importance, as the Government did not accept the
same. The another reason being Shri Bhagwan S&hai filed a Writ
petition which was decided by the Apex Court and keeping in view
the said judgement, the presidential order was passed. As such,
the argument of the l=arned counsel for the respondents fails to

the cournter,

41, The learned counsel for the applicants relied on an order
passed by IGovt. of India, Ministry of Defence, Department of
Defence production and Supply, General Qua}ity Assurance, DHQ,
New Delhi dated 12.4.1394 {OA.N0.239/98 page 40} which clearly
lays down that by Anomaly Committee the Trades which have been
granted the sk111éd grade shall be entitled to a Grade of
Rs.260-400 w.e.f. 16.10.1881. He further relied on para 2 of an
order passed by Govt. of India, Ministry of Defence letter

No.94486/Fitment/DGQA(ADM)-7A dated 13.4.1994, which is as under:

2. in connection with the 1implementation of
the Govt. orders on Fitment of Industrial Workers
[Skilled Grade] wef.16.10.1981, further

instructions of <clarificatory nature have been
issued vide this HQ letter No.A/94486/DGQA/AdMm-78
dated 30 Nov/03 Dec 93. With the issue of these
clarificatory instructions, .the position 1in
regard to those personnel who become eligible for
placement in the skilled grade on or after 16 ct
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81 have been clearly stated. The benefit of
Fitment in such cases will be afforded if the
conditions stipulated in this regard are fully
met as stated . 1in this HQ . letter
No.A/94486/DGQA/Adm-7B dated 30 Nov/03 Dec 93."

Perusal of the same makes it clear that effect is to be

given from 16.10.1981,

42, The respondents have framed the Recruitment Rules about 4
to 5 years after 1984. The said Recruitment Rules cannot be put

in operation w.e.f. 16.10.1981.

43, The learned counsel for the respondents relied on the

operative part of the order passed 1in Writ Petitfon No.40/81

- Association of Examiners, Muradnagar Ordnance factory vs. Uﬁ’?ﬁ

of India decided on -31.7.2001 which has been 1ncorpbrated in para
2 by Govt. of India, Ministry of Defence, Dept. of Defence
Production and Supplies, . Dept. of General Quality Assurance,

dated 30.11.1993, which is as under :- .

" We would, therefore, direct the respondents to
verify the service records of these employees and
grant the benefit to those who were in .position
on 16.10.1981 1in the grade of Rs.210-280 by
upgrading them to the skilled category of L
Rs.260-400 w.e.f. that date on the ratio of this ' ‘ g
Court’s decision in Bhagawan Sahai vs. The union
of india [Air 1980 SC 1215] vide aragraph 11 of
the judgement. Theose~who-were.not in position
' as on 16.10.81 1in the semi-skilled grade of
"Rs.210-280 will be entitled to placement in the
skilled category of Rs.260-400 1if they satisfy
the requirements of Clauses ‘a’,‘'b’ and ‘c’ of
"Clause [iv] 1n Chapter X of the Anomalies
Committee’s report to the extent of its
acceptance, with or without modifications by the
Govt. of India.” (Emphasis supplied by us).

.oq/=
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44, The learned counsel for the respondents argued that the
said order of the Hon'ble Apex Court qualifies Clause IV Chapter
X, of the Anomalies Committee for 1£’s application. On a careful
reading of it, it is to the extent of 1its acceptance with or
without acceptance by the GoQt. of India. As statéd above, the
President while issuing the Order No.17-5/89 D (Civ I) dated
19.3.1893 has not qualified for appointment or for promotion
after 16:10.f981 to 15.10.1984 with the said condition of 2/3
years are to be observed for the trades which has been classified
as Skilled Trades by Anomalies Committee. It only states ‘fresh

induction’ which means after 15.10.84 and not earlier to it.

45, In OA.NO.115/96 all the applicants were appointed/promoted
to 'C’ grade equivalent to semi-skilled grade after 16.10.1981,
given the semi-skilled grade of Rs.210-290 (Revised Rs.950-1200
w.e.f. 1.1.1986) and not been given the skilled spa]e of pay of

Rs.260-400.

46, - In OA.NO.18/2001 the grievance of the applicants is that
the respondents are re-fixing the pay of the app1ican£s, bwhich
was fixed 1in the year 1982-83 and want to recover the alleged
excess payment for the period from 18982 to 2000. The applicants
were appointed in semi-skilled grade of Rs.210-290 which was
subsequently upgraded to Skilled-Grade, in the pay scale of
Rs.260-400 by the Anomalies Committee. The applicants were
therefore placed in the pay scale of Rs.260-400 with effect from

their dates of appointemnts/promot{ons, i.e. from 1982-83. The
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respondents have now passed the 1impugned orders (i) Order

No.5527/ECC/LB dated 30.11.2000 and (i1) Order No.2835 to 2860 TD

dated 23.12.2000 stating that the placement of the applicants in

the pay scale of Rs.260-400 from the date of their
appointment/promotion was wrong and that the pay of the

app1icants will be re-fixed and recovery of excess payment made.

47, Applicants No.1,12,15,18,32,38,42,52,58,59 and 69 are

promoted/appointed in the Trade of Fitter, :App1icants No.2,7,11,
16,25,45,56,57,65 and 68 are promoted/appointed in the Trade of
Machinist, Applicants No. ‘3 to 6, 8 to 10, 13,14,17, 19 to 22,
24,26,28,35?36,43,47,55,6Q,61. to 63,71 to 79‘ are appointed/
promoted as Turner,'App11¢anté No.23,37,40;41,48,51, 64,70,80 are
appointed)promoted in the Trade ‘of -Examiner, App]icant 
No.27,31,33,44,46,49,50,53;54,66,67'are-promoted/abpojnted in the
Trade of MiY]ér, App1icantANoi34 is appointéd 1in the Trade of
Grinder after 16.10.1981 but beforeb15.10.1984.

~

48, OA.NO.239/98 : A1l the applicants were promoted 1in the

Trade of Examiner as enumerated in para 4.1 which is extracted

below :-
‘Name ) Date of Promotion
1. B.K.Bansode - 26.4.1982
2. Pradeep Mohi]e' ' 15.7.1982
3. Govind Sonavane :’ 26.4.1982

4. Chandrakant Gaikwad - 18.6.1982

f
S
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49, OA.NO.752/97 : Applicants No.7,8,12,17 were appointed/

apﬁointed/promoted in the Trade of Turner, Applicants No.9 to 11,
13 and 15 were appointed/promoted in the Trade of Fitter,
Applicants No.1 to 6,16,18 to 20 were appointed/promoted to the

Trade of Machinist after 16.10.1981 but before 15.10.1984,

50. The learned counsel for the respondents relied on an
order passed by CAT, Calcutta Bench in case of Shiba Basu Roy &
Ors. vs. Union of 1India & Ors. 1in OA.NO.1380/93 decided on
13.12.1993. On perusal of the 'said order, we are of the
considered opinion, as mentioned in para 4 of the said order,
that the app}icants in the said OA. were promoted vide order
dated 28.7.1989. We have to bear in mind that cases pertaining
to appointment or promotion before 15.10.1984 are to. be treated
on differenf foot%ng with cases for appointment or promotion
thereafter in view of Circular dated 19.3.1993 No.17-5/89-D-Civ-i
issued by thé Ministry_of Defence referred above. As such, the

said order does not assist the respondents.

51. The learned counsel for the respondents further relied on
an order passed 1in OA.N0.735/99 along with other OAs. by this
Bench on a referencé on 20.6.2001 - Prakash Gundappa M. vVS.
Union of India & Ors. On a careful perusal of the said order, we
find ﬁhat the Tailors who were not recommended to be skilled
grade even in view of Anomalies Committee were provided the

benefit of the grade of Rs.260-400, while in the present case,
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the applicants’ trade has been recommended as a sKilled trade by
the Anomalies Committee which has been accepted by the Government
and order referred above No.17-5/89~D-Civ-i dated 19.3.1993 has

been issued by the Ministry of Defence.

52. The applicants in OA.NO.115/96 have c1a1medr the
declaration that they are entitled for the benefit of upgradation
of a sca1e of Rs.260-400 of skilled grade from the date they are
holding the post of semi-skilled Tradesmen during the period from
16.10.1981 to 15.10.1984, entitled for ﬁhe fitment of pay in the
said scale with a direction to the respondents to b1ace the
appTicaHts ﬁn the said scale of pay from the date they are
holding the sehi—sk111ed grade, to quash and set aside the
Factory Order No.220/IE dated 27.7.1993 so far it concerns the_.
applicants, with a direction to the respoﬁdents to pay the.?/
difference of arrears of pay and allowances on applicants being
placed 1in the sca1e'of Rs.260-400 and: a furﬁher dec1aration that
the conditions/stipulations contained in para 1 (i) (a) and (b)
of letter dated 15.10.1984 and para 3 of letter dated 1.11.1993

are not applicable to the applicants along with consequentia}

benefits.

53. In OA.No.752/97 the applicants héve sought the‘,.-
de¢1aratioﬁ that the act of refitting app1ﬁcants in the scale of
Rs.260-400 by omitting period of 2 years from the date of initial
appointment 1is illegal and arbitrary being inconsistent with

conditions of appointment and Recruitment Rules, quash and set
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aside the Yate (set by omitting period of 2 years) in the order
dated 15.2.1984, direction to the respondents to «carry out
fitment of the applicants in the pay scale of Rs.260-400 from the
date of their . initial appointment with consequential benefits,

i.e. arrears, seniority in the grade.

54. In OA.NO.239/98 the applicants have claimed direction to
thé respondents to grant the benefit of pay scale of Rs.260-400
to the’app1icants from their respective dates of promotion as per
order dated 19.3.1993 with a déc]aration that non-grant of
benefit of ngradation to the applicants from the respeétive
dates of promotion is 1illegal and void, to quash the same,
further direction to pay all the arrears in terms of order dated

19.3.1993.

55. In OA.NO.18/2001 the applicants have sought the relief to
quash and sét aside the impugned orders dated 30.11.2000,
23.12.2000, 2i.5.2001 and 31.5.2001. with the dec]aration that the
conditions stipulated in the order dated 15.10.1984 are illegal
and void not applicable to the applicants, restrain the
respondents from re-fixing the pay of the applicants and making

any recoveries from their pay.
56. In the result, all the OAs. are allowed as below :-
The app1ibants in all the above referred OAs., 1i.e.

OA.No.115/96, 752/97, 239/98 & 18/2001 are entitled for the

benefit of upgradation of the scale of Rs.260-400 of skilled:
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gfade from the date they are holding the posf of semi-skilled
tradesmen and the post is upgraded, phey are promoted/appointed-;
on the said post, entitled for the fitment in the said scale.
Regarding the arrears, it 1s.mentioned that the applicants are
entitled to notional fixation of their pavaith effect from the
date of promotion/appointment ‘and monetary benefits for the
period prior ‘to one year before filing of the OA. OA.NO.115/96,
752/97 and 238/98 i.e. 31.10.1996, 27.8.1997 and '5'3'1998,
respectively are allowed. In respect of OA.N0.18/2001 the order
dated 30.11.2000, 23.12.2000, 21.5.2001 and 31.5.2001 are quashed
and set aside. The applicants in the said OA.No. 18/2001 who
have been granted the said scale of skiﬁ#édlgrade shall continue
to draw the said scale as per éxtant ru]es; The applicants in
éach OA. are entitled to cost amounting to Rs.1000/- which shé]ii;
be paid by the respondents to Applicant No.1 for and on behalf of
all the applicants within three months from the date of receipt

Fe

of the copy of the order.
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