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CENTRAL ADMINISTRATIVE TRIBUNAL

MUMBAI BENCH.

ORIGINAL APPLICATION NO @ 784/2001

Dated this _Thursday  theQgth day of June.200<.
Mational Institute of Virology & others applicants.
Shri K.K. Waghmare fpovocate for

applicant.

VERSUS

Union of India & Others. Fespondents.

fcdvocate for the

Shri A.B. Avhad Respondents No.2
A,
Shri amit Kukade ‘ Advocate e

Respondents MNo.
to 13, ‘

CORAM : Hon'ble Shri Justice Birendra Dikshit, ¥Yice Chairman
Horn’ble Smt.Shanta Shastry, Membar (A).
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i) To be referred to the Reporter or not 2
(i3 Whethar it needs to be circulated to other Benchss P

of the Tribunal 7

(iii) Library. Vv
(Smt.Shanta Shastry)
Member (A).
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CENTRAL AaDMINISTRATIVE TRIBUNMAL
MIMBAT BEMCH

Q. AN, 784/2001 .

B3

Dated this Thursday the &th Day of June, 200

v

ce Birendra Dikshit, Vice Chairman

Hon’ble Shri Juszstice B
Shastry, Member (Administrative).

i
Hon’ble Smt.Shanta

1. MMational Institute of Vvirology
Emploves’s association
Having its registered office at,
Bio-f, DL ambedkar Road,
Post Box No.ll, Puna-1.
Through her representative
MWL EL. Sable.

PO
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Mre.Y.S. Bhide,

Mr UL B. Umarani,

Mr.S.VY. Mipunage

Mr.T.L. Gangadhara Rac,
Mr.BLR. Patil,

Mr.oPLB. Kulkarni,

All are working as Technical
Aassts. in National Institute
of Yirology,

20-&, Dr.anbedkar Road,

Post Box No.ll, Pune-411001. we Bpplicants.
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{ By advocate Shri K.K. Waghmare ).

Varsus

1. Union of India, through
the Secreltary,
Ministry of Health &
Family Welfare, Mirman Bhawan,
New Delhi «~ 110 011.

2. The Director of General,
Indian Council of Medical

. Research, Post Bowx MNMo.4508,
fnsari Magar,
e Del hi.
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The Director,

Mational Institute of Virology,
Z0~0, Anbedkar Rodad,

Rost Bowx No.ll, Pune-411001.

4. PMrs.lL.P. Chobe,
Lo o Mrauovod. Llad,
&, Mrs.mM.S. Mavale,
.o Mr.RLY. Bards,
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g, Mr.oa.B. Sudesp,
MW LGM. Avachit,
DoMrs.$.V. Gangodkar,
Mra.R.G. Damle,

Mrs.PLG. Ray,
V.. Potdar
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All private Respondents Mo.4 to ]
are working as

Research Assistants in Mational
Tnetitute of Yirology,

20-a, Dr.oambsdkar Road,

Past Box No.ll, Pune-411001. .. Respondents

]

{ By Advocate Shri A.B. Avbad, for
Reapondents No.2 and 3 and $Shri famit
Kiukade, fAdvocate for Respondents No.
4 to 13 ).

ORDER (Dral)
{ Per : Smt.Shanta Shastry, Member
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The applicants are aggrieved by the impugned

e

order dated 2.5.2001 issued by the Indian Council of

Medical Research, Mz Delhi whereby Research

baen redesignated.

i1

appointed betwaen 1981~1785
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The applicants we

i
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nitilly as Graduste pasistant/l.ab. pssistant/llab
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Recorder/Technicans  based on the requisite qualification
at the relevant time. They were thereafter promotsed [/

fssistant /
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directly  appointed to the post of

CTechnical fssiztant as the case may be and they were

b

carrying duties acoordingly. o committes had been
appainted  under  the Chalrmanship of Dir.Sengupta o
cansider the pay scales of Group “BY  and Group “C°
gmplovees of the Council. On the basis of the report of

the Committes Reoruitment Rules were  issusd by the




3.2 “watte vide impugned
Respondent No.2 on 22.3.2000. Thereaftter

letter of 2.5.2001, the Respondent MNo.2 redesignated

ar
i

those Research Assistants /  Technical Assistants
Technical aAssistants who do not possess post graduate

gqualification, their pay was fixed in the scale of

2

Rs.5000-8000 and all those Research dssistants/Techical
mssistants possessing post graduate gualification at the
gntry level were designated as Research Assistants and

their pay was fTixed in the scale of Rs.5500- ~F000

fccordingly  some  of the

i

private respondents  who had

possessed post graduate qualification wara  redesignated

as Research Assistants, this was done in 2 lots by orders
dated 29.8.2001  and 10.9.2001. Similarly those Research

Assistants  who did  not pPOSsS
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the post draduate
oualification at  the entry level were redesignated as
Technical Assistants in the pay  scale of Rs.5000-8000.
The applicant No.Z and 4 made representations on 8.3.7001

and 19.3.2001 against thmjr rades 1gnat1un as Technical

R
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sistants in the scale of Rs. 50008000 byt  +
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231
representations  were not disposed off till the filing of
the 0. Thereafter applicants mades COMmmon
reprasentations  on 11.9.7001 against their redesignation

as Technical Assistants Followed U by another one  on

1¥.9.20071.. Accarding  to  the applicants none of their
representations has bsen considered so far.
3. The contention of  the applicants is that,

. B



applicants and private respondents were all working in
the same cadre / post i.e. Research Assistants  and

Technical assistants prior to their redesignation as
Technical assistants. According to  the applicants the
official respondents have followed a plok and choosa
policy. applicants have Further submitted that it is not
caorrect that some of the private res spondents possessod
poast graduate gualification at entry level at the tims of
initial appointment, some of +hem have acquired the said

gualification whilst in service, thus redes ignating them

&% Research Assistants and giving the higher pay scale is

again  arbitrarv and it goes against the policy itself.

Fince they were pe :rforming the same nature of duties and

-‘?‘)

were  also working in  the same post, therefore, on the
principle of equal pay for équal work, the applicants
No.Z,5,6 and 7 instead of being redesignated as Technical
Assistants  ought to  have been granted the higher pay
scale of Rs.5500~9000 as granted to  their Juniors ans
private respondents. Further grievance of the applicants
is  that they have besn redesi lgnated with retrospective
effect to their disadvantags which is again arbitrary and

discriminatory.

4. In  the case of Applicant No.2? she had been

appointed directly to the post of Rese arch fmss

wffect From 5.11.1992 after following up dus  process of

interview and selesction. Private Respondents Mo.4 ta &




were alss selected and  appointed alongwith applicant
DUESEE i ol [ B e el Lo Lsh

icant 7 8.5
N2 therefors, redesignating applicant No L2 .
9.7, there
i RATS O
Technical #ssistant after she had put in 9 years of

sarvice as Research Assistant and fixing her in the scale
of Rs.5000-8000 is again arbitrary and discriminatory as
according to her she was the senior most compared to the
private respondsnts. The applicants have further pointed

out that the Recruitment Rules for the post of FResearch
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tants do not  indicate horizontal transfer @ither
from the post of Technical ﬁ%aistaﬁtfiﬁ@&earch_ Assistant
and vice-varsa. The post of Research Assistant had been

treated as o

M

rect recruitment post whereas the most of
the private respondents have not been recruited directly

but rather by promotion through D.P.C. applicants No L5,

ety
& and 7 were promoted to the post of Research Assistant

through D.P.C. and have completed their probation perd o

satisfactorily, therefore, redesignating them now as

3

Technical fAssi

i
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tant is not proper

Go The respondents in their reply have submitted that as

a result of recommendation of the ath Pay Commission to

improve  the quality of work, they have giwven higher pay

scale for those posses
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ing post graduate qualification.

Learnad Counsel for the off

W

Mational Institute of Yirology i.e.

“Z
..

official respondents submite that

garlisr there were no Recruitment Rules. In 1996 it was

Jecided that National Council of mMedic

24

1 Research and

Respondent Nos.? and

Sowould  adopt  the Recruitment Rule of Inastitute of



Ressarch in Reproduction (IRR). However, now Recruitment
Riules have been framed on 22.3.2000. agocording to  the
respondents  they have rightly classified the Research
Aassistant on the basis of higher post graduate
gualification and Technical aAssistant as lacking post
graduate qualification and there is nothing wrong in e
steps taken by the official respondents. The Recruitment
Fules have besen framed as per the guidelines of the
Institutes and Centreas under Respondent Mo.2. Thew Qﬁr@
asked to revise the Recruitment Rules. Accordingly these

revised Rescruitment Rules have been made effective from
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000, According  to  respondents there is ne
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discrimination. The respondents further submit that it

+

Sstant  andg
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s not correct to sav that the Research As
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Technical Assistant performed zame nature of Jab although
they were appointed in the same pay scale. The
candidates having post graduate qualification were handed
over the work of Research and the candidates without post

graduste qualification were doing purely technical Jab.

&, The respondents stated that representations  wars
received  from the applicants and the same were forwarded
to the competent authérity for disposal, however, the
applicants  have rushed to the Tribunal without waiting
for reply to their representations. Learned Counsel for
respondants alzo  submits that there was no  common

seniority of Technical aAssistant and Research Assistant

howsever, there was inter-se seniority.
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. We  have heard +the learned counsel for applicants,
official respondents and the private respondents. In our
considered view there is hothing wrong in  improving the
status of organisation and improving the sducational
gualification of the emplovees. However, we find in  the
present case that the respondents have changsd the
designations of those Research fAssi stants who were either
directly recruited as Research as sistant or promoted as
Research Assistant as per then prevailing eligibility

conditions. In the case of the Ressarch Ppssistants  1.e.

Applicants No.2,.5,6 and 7 who have worked as Fezearoh
Azsistants for long, the respondents  have now changs

thelr designation to that of Technical Assistants in the
lower scale of Rs.,5000-8000., Not only that they have
besn raedesignated with retrmaw@cti?@ affect from the date
of their appointment from 1.1.19%6. In our consideres
wiew this amounts to change in the serwvic e conditions to
the dis-advantage of the person who was recruited as

Research Assistant as per then pravalling qualification

no  retrospective effect can be given in such matter.
Also the persons” designation can be changsd  now., The
respondent ust retain applicant nos.2,5.6 and 7 in the
poest of Research fassistant in the old pay  acales. The
learned counsel for the applicant have also prodicsd &

capy of Judgmnent of the Supreme Court of India in  the
case of K.Maravanan and others Vs. State of Karnataka
and others, reported in (1994) 26 ATC 724. It was held

in this Case that Rules aperate  prospectively.
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Retrospectivity is an exception. Even where the statute
permits  framing of rule with retrospective effect the
gxercise of powsr must not operate discriminately or in
vielation of any constitutional right. The rule making

n  the

g

suthority should not be permitted normally to act
past., It was further held in this case that demarcation
of cadres or gradation in the same cadre on higher and

lower gqualification iz a common phenomanon for Fixing

higrarchy in  services. It is a valid bazis of
classification as  held in State of Mvsore v, FP.Narasing

Ao

Rao, Union of India w. Dr.s.B. Kaohli (Mrs) Statﬁ of  J
& K owv. Triloki MNath Khosa, P. Murugesan v; State of
TuN. etc. However, the apex Court observed that
transfer from lower to higher cadre can not  he by
prometion  but  direct appointment only bhacause ar
incumbent becoming eligible wWwithout any selection test or
crateria may net: b in consonence with servioe
discipline. It is thus clear that giving retrospective
‘@ffect to the det%iment of  service conditions of the
applicants who wers Researcch ﬁsgiatanta is definitely
WINONG and discriminatory. We therefore, hold that the
applicants nos.2,5,6 and 7 ars entitl;d‘tm be retained as
Research Assistants in their existing scals of
Rs.5000-8000, they cannot be transferred as Technical
L. Az far as other applicants Wwho are working as

Assistants or rather whe el 2 6 initiallw

as Technical fAssistant are concerned, Iin their
cases  thers is  npo difference in  that theaye remain

2
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Technical #Assistant in their gxisting pay aoalae,
therefore, no relief is required to be granted in their
cases. The learned counsel for private respondents  has

ustified the eslevation of the Technical aAssisstant

possessing post graduate qualification to the post of
Ressarch assistant. The learnsd counsel for applicants
coentends that some of the private respondents though  had

not acquired the post graduate qualification at entry
level had been promoted. It was clarified by. learnad
counsel  for private respondents that there was only one
such case where a person who had obtained post araduate
gualification after 1.1.1996 had been promoted, howsver,

the same was  withdrawn and  Technical Assistants  were

in

i

designated as Research Assistants who were in passessiomn

of pm$t>graduat@ daegree prior  to 1.1.1996, therefore

o

this contention does not survive, In the result, the

. f.

sty

s partly allowad as discussed above, without

ordering any costs.
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{ Smt“Shanta‘$haatry )] ' Birendra Dikshit )
Member [(A). Vice Chairman.
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CENTRAL ADMINISTRATIVE TRIBUNAL
.MUMBAI BENCH: :MUMBAIX

REVIEW PETITION NO. 37/2002
IN
ORIGINAL APPLICATION NO. 784/2001

THIS THE 2 ¢TH DAY OF AUGUST, 2002

CORAM: HON’BLE SHRI JUSTICE BIRENDRA DIKSHIT. VICE

| | ~ CHAIRMAN
HON’BLE SMT. SHANTA SHASTRY. MEMBER (A)
National Institute of Virology
Employees Association, Pune & Ors. .. Applicants
Versus
Union of India & Ors. .. Respondents
- OR ER

Hon’ble Smt. Shanta Shastry. Member (A)

This review petition 1is filed against the
judgment dated 06.6.2002 in OA No0.784/2001. The review
petitioners submit that during the course of the hearing
when the applicants had contended that some of the
private respondents, though had not acquired Post
Graduate qualification at entry level, had been
promoted, the -learned counsel for the private
respondents had c]afified_that there was only one such
case where a person who had obtained Post Graduate
gualification after 01.01.1996 had been promoted.
According to the revieﬁ petitioner this is not correct.
The learned counsel for the private respondents had
suppressed the material fact that one more private
respondents No.11 namely Shri R.G. Damle, who had also
obtained Post Graduate qualification after 01.01.1996
had beeﬁ promoted as Research Assistant with effect from

23.6.2000 and given the higher_ pay scale. Further,



private respondents 12 and 13 were promoted as Research
Assistants, whereas, according to recruitment/prémotion
rule dated 22.3.2000 the post of Resgarch Assistant can
only be filled by direct recruitment from among the
candidate spoﬁsored by employment exchange or through
open advertisement. They were initially appointed as
Technician in 1991 and thereafter promoted to the post
of Research Assistant with effect from 23.6.2002 i.e.
subsequent to coming into existence of the recruitment
rules. 1In view of this position, the review petitioners
have prayed for modifying the judgment dated 06.6.2002
and to direct the official respondents to redesignate
the applicants 3 and 4 as Research Assistant at par with
private respondents No.12 and 13 and to grant the pay

scale of Rs.5500 9000 to all the applicants at par with

private respondents No.11, 12 and 13.

2. We have considered the ground téken at the time
of hearing. The applicants did not contest the
statement of the 1learned counsel for the respondents
during the hearing. The grounds taken now were will
within the knowledge of the applicants at the time of
hearing, but they failed to agitate the same. The ratio
laid down is clear that those who had obtained Post
Graduate qualification prior to 01.01.1996 were entitled
for being designated as Research Assistant and not those

who had not got after 01.01.1996. Therefore, such a'



person will not be entitled to the benefit of the
judgment. The applicants are trying to reargue the
matter. In our considered view, therefore, this review

petition is not maintainable and is rejected.

&@uﬂ? ) B .onN

(SMT. SHANTA SHASTRY) (BIRENDRA DIKSHIT)
MEMBER (A) VICE CHAIRMAN.

Gajan



