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CENT LYTRAY TR
*. MUMBA! BENCH

vateg tnis tne  2'*" aay oz Eu%uang . 4UUZ
o

Coram: HON'nDie Mr.Justlce Blrendara VD1KSnit - Vice cCnalrman

HOn"Dle Mr.B.N,HBanadgur - Member {(A)
(1) U.A,.4YY O “Yuyul

ABNOK Arjun salkar,

rreventive vrricer,

NLPT, Sanar Alrport, Mmumpal

{BY AAQvocCate sSnhri v.%.Masurgar witn

SOY1l K.K.Y8lwe) - Appiicant

versus

1, union or 1naia
througn the secretary,
M1nlsTry or kinance,
yepartment or Kevenue,
sovernment or lnaia,
NOrTn BLOCK, NEeW Delnil,

L commissioner Oor Customs (uyeneral),
Mumbal New LCustoms House,
Batiarda EstTtate, Mumbal - 44Uy ugJu,

d. by.commigsioner Oor Customs (¥ & V),
New CUsSTOMS House,
Ballard Estate,Mumpal.

4, SNr1 Kalu,
JO1NT COMM18S10Ner or Customs
{rersonnel & Estt.vepartment),
NOW CuStTOm HOUSe, Bailard kstatae,
MUmDal - 4uu UJY. ,
(BY Aavocate snri M.i.setnhna with
SNri v.4,Rege)

{2) V.A.431 OL 4Vl .

Krisnnggumar sitaram phura,
rrexe ye Urricer,
lawandarial Nenru rort,

K/O B/43 4UY vrinaavan bnam,
V.B.PRadke Marg,Mulund (k),

Mumpazl.

{BY AQvocate Shri v.5.Masurkar wicth

ShHrl K.K.Y61we) - Appiilcant
yersus

1. union 01 inqia

tnrougn secretary,
M1ni1stry ot rinance,
vepartment or Kevenue,
GOovernment or Lndia,North BlOCK,
New Llalhil - 11U uvul,
N ¥ A
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' rreventive vrricer, ' : ’
. Bomba LUStOMS,
! rioga ng PSU New Customs HOUSG, -

. HHEV B , .
commissioner or Customs (uenerat),
Mumpal New Customs House,

BalLlara Kstate, Mumpai.

DY.COMM18S10Ner or Lustoms (¥ & V),
New Customs House,

T Ballara. kstate,

Mumpal.

SNr1 Kaju,
JO1Nt Commissioner Or Customs,
(rersonner & k8TT. uepartment;,
New CuStom House,

Ballarda Estate,Mumpal..

(BY AGVOCAate SNr1 M.l.¥etnna witn
SNI1 V.G.X8ge)

(3) +A. 330

Manonar Awatram Masana,

rreventive uriicer,

Bombay Customs,

UIT1Ce at 1, Uncleareda w/House,
pailara rier kxtension,

Lnaira pock,Mumpal.

H/O BLOCR NO.Z14b/1Z, M. 1, seCtlon,
vinasnagar.

Mrs.Aparna AsShOK Koregaonkar,

Mumbai.
0 15-A, GUruprasaa, swastlk rark,
Chempur, Mumpal.

MS.Bnaratl vallabnbnal Kapadla,
rreventive vrricer,

pombay Customs,

New CusStoms HOusSe,Mumbal.

K/0 Flat No. 4d,Grouna rioor,
rarijat,uUsl Housing Society,
visanubnag, ‘Ananerl (west),Mumpal,

STl Xam Krisnna shriaqhar rnansexar,
rreventive vrricer,

Bompay customs,

S511B,N6W CusStoms House, 1uth rioor,
pallarda rier,Mumpal.
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o I8 snri supnasgn vasant rataae,
rPreventive UIIlcCer,
pompay Customs, "F°© P1lvidgion,
(HAaY Bunasr),xK/0 bL-4//4UL,Y091 Nagar,
EX8ag Road, porivall (west),Mumpal,.

L. y.rapavamani ,
rreventive vrricer,
Bsompay customs,
DOCK Inteiiilgence uUnit, K & 1,
MOle Station, 18T ¥Flgor, Ballard rier
Extension, indira PDOCKS, Mumbal - 1.

/. C.T,Llprahim Kutty,
¥reventive urricar,
Bompay Customs,K & 1 (Aamn. ),
Naw Cugtoms House,Mumpal.

8. suryakant Kajaram Acate,
rreventive vtticer,
sombay customs,
U/0 COMM1SS10Ner or Customs,
NOeW CUuSTOm HousSe, Ballard kstate,
Mumpal.

Y. K.uGanesan,
rreventive uUrricer,
Bompay customs,
A.l.U. (A1rportvy C.3.internationat
AlYPOrt, Sanar, Mumbal,.

1U<f,<’ sarlshy Bnangar vesnpanaeg,

rye veé UIIlcer,

gomp customs,

oW CuStoms HOUuSeé, Haliard sstate,
Mumpbay.

11, ASNOK Bala)ll barapn,
rraventive viricer,
pompbay Customs, Hall bBunaser, 7
r/o ¢s4/, vasant viita,
AmMrut Nagar ,uGnatikopar (west),
Mumpazl.

14. $Nr1 PurosnoTrtam b.Kuikarni,
Preventive UIILlcer,
sombay CusStoms, K & i {Aamn. ),
11tn F100r ANNexXe, New CusSTtoms House,
Mumpal.
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M.A.viayasagaran,

rreventive vrricer,

sompay customs, container !ara,‘
waqaia.

{ BY AQvocate snrl M.N.Kamamurtny with
SNT1 Sal Kumar)

yersus : .

vnion or 1ndaia,” .
througn tne secretary,
M1n1sSTry orf Finance,
GOVT.0I Lnaia,lepartment Or Kevenue,
NeW lelni.

rna Chler Commlssioner Or CUusStoms,
NOW LCustom House, Hallard gstate,
Mmumbal.

vommiggionser or customs (general),
Mumpal commissionerate,

NeW Custom House, Ballara kstate,
Mumpal.

Additional commissioner oL Lustoms (P & V),
NewWw CuSTOmS HOuSe,Ballard Estate,mMumbal.

snrl Anill xuwnar rFundlr,
Preventive Utrricer,New Customs House,
pallard rFier.,Mmumpal.

(BY shri U D.Vadhavkaer for Shri M.I.Sethna
A3

{4) U.A.4/4 OF ZUul

. V.K.P1X1T,

rYrevpntive vrricer,
r_Antelriigence unit,

$a A1YpOTT,Mumpal .

5.M.rawar,

Praventive viricer,

Kummaglng & lntelligencse,

yrogecution Cell, 11Th ¥lioor,
New CusTtomsS House, Mumbal.

r.0.AN1TS,

rreventive Urricer,
Kummaglng & inteliigence,
H.5.H.,, New Customs House,
Baitara y¥ier, Mumpal.
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4, K.35.Nalr,
rreventive uriicer,
AT plvision 11, MOle ¥tation,
B.F.X, BUuliding Ballara Fler KxXtension,
Mumbal.

2. ¥, V,rernanaes,
vreventive UIricer "A'vivision,
MOle station, B.¢.X, Bulialng,
Mumpay. '

b. v.J.Mohlte,
rreventive urricer,
A1TPOrT Terminal Building,
¢.¥.international Alrporet,
sanar,

~

. SMU.K.L.valaya,

praventive urricer,
A1TpOrt Terminal suliding,

C.8. lnternatichal Alrport,sanar,
Mumpal.

8, C.F.umar,
rreventive urricer,
AlT Cargoc complex,
Preventive Administration, psanar,
Mumpal.

Y. ¥reventive viricer,
sanar Alrport,Mumbdl.

1u.(/,,—u.m.sarwanxar,

Prevepitlve UIricer,
contaliner ¥relgnt Station,
&//// ulaid (Kast) , Mumbal,

11, K.L.Kkarungutgar,
rreventive vrricer,
Marvel ¥ragrance Bond, vasni.

14, H.T.Baiani,
Preventive vriicser,
rummaging & lnteillgence,
Keward section, i14th Fioor,
New Customs Housa,Mumbal.

13. N.H . K8R1Trsagar,

1 ¥reventive viricer,
B.D.5., VUIILlCEe, 1lndira VDOCKH,
Mumbal.

ia, B.U.HBawgar,
rreventive urricer,
Alr intellilgence Unlt,gsanar Alrporet,
Mumpazi.
(BY Advocate Snhrl M.5.Kamamurthy with
SNl Sal Kumar) - Applicants

VEKSUS
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1. union or inala
tnrougn the secretary,
M1n1stry or Finance,
GOVT.Or Inhdla,lepartment OI Kevenue,
New velni.

F The Cnler Commissionsr oI
customs, New Customs House,
Baiiarg Estate, Mumbal.

J3. commlssioner Or Customs {ueneral) .
Mumpal commlssionerate,
New Customs House, Ballara kstate,

Mumbal.

4, ACQQ1iTiORnal commligsgioner oI customs (P & V)
NeW Customs House,Ballara Kstate,
Mumpai. ' '

9. wRNrl1 xKamesh vaszge,

rreventive vrricer,

central ilnvesgtigation unit,
cystoms House, luth ¥KF1OOX,
pallarda xstate, Mumpbal.

{ BY Aavocate sShrl M. l,.sethna with
sSnrl1 v.u.Kege)

{2) UA D47 OF 4UUL

1. H.G,radwal,

-4, Bhaglrath, Pranadl sScnool Koad,
Goregaon (East),mumpatr.

4o _- Hemant Atmaram Sninas,
r/0 [/41,vincent court siag., \
A, KOaQ,padar {sast},
umpal.

3. SmMT.A.V.Jagtap,
rR/0 A-/, Sanman Co-operative
HousS1ng ®oclety,veera lesal Koaa,
Andner: (west),Mumbal.

2, Y.K.rPuranaare, -
C.§.H.5.00l0nY,58CTOor Viit,
Bldg, NO.4Y¥Y/1453, ANTOP H1ilS,
mimbaz. ‘

3. Smt, sushpma 5. %awant,
#/0 at H-1¥5 kverara Nagar,
Kastern EXpress High way,sion
Mumpai.

o. smT.peepall L.KONAvilgar,
R/O £43/1/84, MOotlilal Nagar -1
KOaa NO.D, oregaon (west), Mumbal.

- Respondents
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/. U.M,Kaqam,
Kf0 10371419, Motital Nagar pno.1,
4th Koada, yoregaon (west),
Mumpazi,

. ‘ SAri1 Gvopinatnp waman vlare,
K/O 37182 oliq M. H.H, loliony,
Gora: Koad, BOrivalal (WesST ), Mumpal.

v, B.K.Hanae,
X/0 Gulmohar, 1/4, v.y.Manajan: Koaga,
sewree, Mumpal,

1v. Arun s,vadge,
K/O0 4/1Z4, Kaghunatn Ashisn,
Gavan rada, Mullung (kast),
Mumpazi.,

i1, Y.5,.savaal,
K/0 3, sal Lnyam, Kopar Koaq,
vompiviia (west).

1g. smt.u.ﬂ.uasaram,
K/0 A-t1uU¢, Hignlana rark,

‘Dananukar waaqi, Kanaivali (west),

MumDal .
13, K/0 41, Kantnaria Buiiding,
bb, GOKnale Koaa (5), vadar,
Mumbpaa .,
14, A.S.Khanijoan,

K/0 C.u,5.Quarters T/Bt3734a,
Gnatkopar {wast}, mumpai.

19, V.K.fMulam,
2/ M.H.8.Colony, Nagotnane,
5£§~ 111 {(kast), Mumpai. :

1o, P.5.Patkar,
K/0 B-b, Kapit Co-cperative
HOousing society uta.,
4nd FiQor, Model Town,
Jayprakasn Koad, seven Bungaiow,
Andher: {west), Mumpaz

17, SMT.Rasnmi K. bnawadae.,
K/0 Corner Champers,
Koom NoO.ZY, secona ¥ioor,
Koom No.bH, Manim, mumpazi,

18, Madanukar Y.V1ive,
K/0 ' Rra) sarita:
B-4Ub, upposite Bnakti Compiex,
LinkK Koaq, (EXtension), randaerpaaa,
vanisar {West;, Mumpal,

e
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D.s.pingankar,

K/0 M.M.Yaqav,Cchawi NO.&,

KOOm NO.1/, Kajupaaa, Borivall,
£as8t, Mumpal.

vijay N.®hanadagaor,
‘K/C 3VU1, KamKkrisnna Apartments,
¥alVi wadl, Mitnagar Koaq, '
Muliundg (&ast), mMumpal.
{All the applicants WoOrKing &as
rreventive UIricers under
Lommlsgioner or Customs (G},
New Custom Houge; Baltarq Estate,
Mumbal.
(BY AQvocCcate Snri G.K.Mmasana)

yersus

union or inala

TATOuUgn the secretary -
to Tthe yovernment Or 1lnqala,

MINn1sSTry ©of rinance,

vepartment Or Xevenue,Norctn ulocx,

New pelnl - 11iv yui,

Chier Commigsioner or Customs,
New Customs Houge, Baliara LSTate,
Mumpal.

Lommissioner Or Customs (),

New Custom HOouse, uailara katate,
Mumpazt.

{BY AdvoCate Shri M.i.dethna with
8nr1 V.u.Kege) - KResponaents

| UKRKVE X

By _HOn'Die nr.u.n.bana ur H' ar (A

A3 Tne 1s83ues 1nvoived 1n the apove rive set

simliar, Tney were neard togerher anda are peing cons

ae

4

11 Take Up the racts 1n UA ZYY/Uul,

Z.

O UAS are

laerea &nda

a4 DY tThls common oraer, FOr the SsaKke Or convenience we

The applricant 18 a preventive - UIricer in rne Customs

pepartment ana comes up TO tnils Iripunal sSeeKing the reller ror a

airecticon To the responaents not to operate The BenLiOrity 1ist

aatedq

applicant.

43.1V. 4000 and  4¥.1.40V1 1n B8O rar  as 1t FIIBCtS The

He 2180 SeeKks a dl1rection To tne responaents that the

@arilier sSenlority 118t aqateqa ¥.3.1Y9Y Dpae operated I10r aili

a

FUIPOSGS nciuaing PIOmOT1ONn TO The hignhar post.

A reL1ier 18

nnoy




rage No. ¥ conta..U.A.NO, 4Y¥/2UUL

a4i80 S0UQNT TO Thne SIIECT that The responaents pe Aal1rected not to
noia L¥C on thne basis or a;oresala S88Nnlority 118T pHut On the
Dasis Or the 11ist aaﬁeq .3.1L99Y,

dJ. ne IaCtS.OI tne case are that the appiicant 18 1n race
claiming tne 8eniority 1n the caare or rreventive urricers rrom
the aate or nl1s 1nitvial appointment as rreventive Urricer as psr
judagment oOr tN1ls TT1DUNAL QATEA 1U.1Z.1Y9%5. inhe appliicant states
that ne was promoteda arter a UPC recommenaation Irom tne post ot
UDL as rreventive Urricer 1in repruary, 145, He qualiriea ail
Processes or promotion. HOwever, nis appointment was wrongiLy
daescriped as adu-hoc ratner than reguiar BPPOIDCMGH; axtnougn 1t

Was against clear vacancies. ‘There nas peen no i1ntsrruption or

bIreaK 1nh service, purther aevelopments or 1YYlL are aescribedq.

ALSO tThe daeveliopments ana CONtrovaersy vis-a-vis 1YY/ ana 1993

11sTs are qescripeqa ana cetraiis regarding the VA J538/Y8 1n a
patcn oI UAS namely JEb/Y/ and others (P.K.G.KUrUp & Z others

vS.Union or india & Others) Aeclaeq on 1z.1U.1YYs are dQaescribeaq.

1T 18 statea tTnNat on pasis oOr aecision 1in nurup'a_case a .

SenLority 118t Or ¥.3.1YYY was puplisned wnerein appiicant's
1on wWas CcOrrectiy sSnown at serlai no.vau. it 1s gtatea
rurtner tnat respondents nave peen acting upon - TNl1g B86Nn1oritcy
118T uprto sariait nd.lb& whno Wwere promorea tTO TN pPO8ST Ot
SUperintendsnt or Customs.

4, The applLicant now comeés in pecause oI 183Ue Ot Iresn
arart seniority llsf 188Ueq On 4H.,1V.ZUUV wnhere the appiicant's
Sen10rity was supstantlially Lowered and the rinal geniority 118t
l1ssueda on 4% .1, 40U1, in the arart sSeniority 1ist, the
appllcant‘é SON10rity was 1Oowered rrom KS.Y4U-LU4dD/- WNereas 1in
the 13inal senlority L1isTt 185ueq On §.3.1YYY nis 86n10rity was
lowered to Y4U. it 18 w1tn TtTn1s grievance the applicant 1g

-
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i
rage NO. LU LoBTd. .V.A.NO, ' 49974001
| .
|

perore The ftTribuhal g8eeKing TtTheé TrelLleis asraescrlqéa apaove.
rurtner aetalls to groundas Taken tCc are 1ncorporated in twhe
appiLication. in tacﬁ the grievance Ot the appiicant 1n}tne otner
IoOUr UAS 18 the same ana Simllar rellers are sougnt. ;
3. ne respondaents 1n Tthe case have rlled tVO written
gtatements 1n repily. +the r1rst one peing 1riiea oOn IIU.I.ZUUI
(rage 454 jana Secona One I1iéd on 11.Y¥.Z4UUVl {rage LUQJ. The
respondents nave gealt wlth the averments maae 1n the %A paravise
and have proviaed aetails Or racts ana communicateda tnqlr stand.
i1t 18 sTatreda 1nteralla that tne senlérlty Or Tne applicant rixea
vige Orqaer aatea &..J.1YYY was notr correct, proper and lJustltlea.
IT WwWas an 1naqavertent error wnich naa peen rGCtlIlOﬂiﬂurlng the
process Or 18sue 0OI Supsequent two L18TS3 as part or {contlnuOUS
verirication ana correction. 1T 18 a pronptem wnlcn!nas cropped
uUp arter aimost 1D years and wnile co-reiating aata Og 1% Years,
Minor errors Canncot De ruiea out, 1t 18 asserted, 1? 1g rurther
stareq that representations nad been recelﬁeu in tﬂei aepartment
against tThe rfinal SeN1Ority 118t qated 49,1 .40UL wn&cn 1 pbeing
DESGO ana the 118t 18 TO pe amenaed snOrciy. lk 18 rurtner
stated that thls 18 tOo 1ss8ue JusSt and railr traatment’ TC me ana
all as per ruies. 1T 18 rurtner stateda that 1n qne 86N1O0rity
118T dated Z5.1U.ZUUU/1,11.4U0U as many asg 449 reérasentatlons
were receiveda wnicn were lo0oKea 1nto anda actea ﬁpon. ACT1Oon
taken 1n respect 0t these representations is nlgnllg?tea at thne
peginning or tTthe Senlority 11sT qated 28.1,40VU1. ’rurtnar Tnat -
this 11St dateqa Z%.1.ZuUl (parring the amenumentsh 1.09. in
progress, 18 nNOw the ieglitlmate Jjust and compleée 118T 1n the

matterana hence stanas To sScrutiny.. in thne secona statement o1
|

reply rererrea tTtO The aetaiils ana exampies ana chart wnich

N | .11

N\



rage mNOo. 11 : . Lonta, .U, A.NO.. 4Y9/40U1 .

IUrnisn two exampies and JUSTIIY the STand TAKen and SOme rurtner
aetails are proviaed.
/. Bes81aes all tnese papers tnere are number oOr MF8 and
Téplies peen riled wnlch nave aiso been seen,
8. . Thé case was argued at 1engtn Dy learned counsel on botn
81068, SNrl Masurkar wWith Snrl  K.K.Yeiwe arguea tne case on
DeRalr or tne appiicants In UAS ZY//ULl ana ZYY/Ul. UA 343b/U1: ana
UA  4/4/U1 was argued DY 5Nrl M,s.Kamamurtny tor the appilcants.
SOT1 G.K.MAsana with SNrl ¥.K.$awant argued the case 10r tne
appiicants 1n UA D4//Ul. The responaents were representeda by
fb S/SOr1 M.1.¥eThna wWilth v.U.vaanavkar and v.u.Kege. snri1  Asnok
bnamija also arguea ,the .Case rOr respondent no.d 1n UA 4/&/U1
Wnereas unri Anil Kumar arguea the cCase on pbehalr Of Tresponaent.
0.5 1n VA J36/Ul. SNl G.¥.walla was aliowed TO 1ntervene ror
tne airect fecru1ts 1n VAS 4YY/Ul and 4/4/ul,
Y, Argulng ror tne applicant 1n UA ZYY/UL and VA 29//ul,
léarnea counsel SNrl Masurkar tOOK US OVer the JUQJRent made in

KUXULN' 8 case at sSome lengin ana stated that tne promotion .was

409 against the promoctional quota. He drew attention to the
circurar or the responaents'aatea 43,1V, 400U (Annexure-a-1). He -
\; Statea that 118T was puplisneq on &,.J3.1Y4y, 1T was revissdq

Sen1ority 11ST OI Preventive Utricers oOr Mumpar Customs as on
£.1.14%91, 1T was arguea tnat in ¥ara (da) or the covering ietter
CI circular qated 5.3.1YYY was important that in the case ot
Promotee Freventive Urricers, as per juagment Or Mumbal ¥Bencn in
tn& case Oor Kurup ana otners, tne,senlérlty nas peen accoraea to
rreventive UIIiCBIS promoted on ada-noc bDaslg promotred W1Th 6Irecrt
ITOm 1Y¥4-YU as. pear .their aate, aa-noc promorion etc.etc. . He
arew our attention TO The aates in VA 483/UF 1n the case ot
salwakar ana upnur:, Shrl Masurkar arguea <tThat ror aii this

-
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rage NO. 12 ¢ LU A.NO. IA.EB_LM...

approved 18T Wwnere Bnrl sawalkar's seniority droproa vory
SUDStantlally. He supmlirtea a reapressntaticn. Snri  Masurgar

attackea Tnis action ana statea that 1T was arnlprary anda
malaridae ana witnout any pasis. The dQilrect recrults bpp01ntea
arter tne appiicant are To pe apove nim 1n very large;numners.
SNr1 Masurkar argued ana stated tThat the appiicant haa evan
representeqa (rage Lb/). in the covering c¢lrcular aarea [4u.l.<2Uul
1.0, impugned 1ist, TNe explanations given were aiscusseda by
SNri MasurkKar who stated That all contencions anda BCQDQ raxgen
wnile 1ssuing tTnlg 118T are 1llegal ana that tne iﬂJﬂ 118T 18
incerrect. In exercise Or the direction madae DY 1mpugneda 118t

promotion can only pe daone pasea on 1YYY sSeniority 1is8tT., SNril

MasurkKkar cited tThe @eclsions 1in the case or suraj yrrakagn Gupta

|

ang otners vs. State or Jammu & Kasnmly and OtnoIs, zQuu {L) BC
|

{8LJ) 44/ anda pusnma Mutrrejla vs. union Or inaia and g;@g;g. ZUVU

SUL Case NO.4l14. 1T was argued here tnat in the 1yvl ilst, the
({///,fauagment Oor tnils ‘rripunal was dquotea ana tThat 18 NOW belng

%Pié}tlea ana executive action or Commlgsioner o1 cusudms ghlcn‘
i :

|
|

as 1lilegal, Yucn action Ccouia pPe TakKen oniy vy a juaicial
rorum,
iv. 1N UA Z%/ Or 1YYl an MF naq peen riiea DY SArl v.c.sinna

wnicn was arguea on nhis penalr DY learned counsel sSnrl
G.K.Masand. He argued that the 1interim reller only envigageda

THAtT the L118T O year 4uul shouid not pe operatea. in other

WwOords, tTne eariler 11St COuld De operateda ana VFPC couid pe neid.

He TOOK The STtana that tThe appllcant would not pe prajﬁulcea ana
mace TNe POINT tnAat the reply To The MY riied by tneiappllcant
was TOTAally 1rreievant. Snri Masand mhaae the point ‘tnat n1s’
client haa a limlited prayer. In tNAat Ttne 1nterim reiler snoula
pe modaltied anad oraers TO pe 1ssuea IOr conaucting wVPC  Ior

s 13



rYage NO, 14 Lonta., .U.A.NO, 24977001
Appralsers. The learned counsel Siarli Masurkar, repiying to the

argument made 1n the apove MY objected to Snri  sinna coming 1in
tThne VA 1n this maﬁner. rnrougn this MK 1t was Open ror nim to
Ilie anoTner VA Or tO pPrejudice the aepartment tor . implemencting
the 118T orf 1499, SNr1 Masand sStated that ne was appllcant's
junior ana reierrea TO page 1Vl Or the raper BOOK wnere - certain
Opservatlons wers made by the tripunai 1ih Kurup- s case. A piea
was made DY SOrl Masurkar ror the rejaction Or My 444 /U1,
1%, Ihe iearneda counsel ¥hrl sSuresn Kumar also argueda My dUU
Or 4UUl Oon penailr o©Or the 1nNtervenors 1n UA 44Y%/U1, the thres
'25 persons being ¥/%nr1  ratra B1S8Sri ana  pniiion. Me ‘argued  on
simiiar 11nés made pY Snri Masana as descriped ana simitar
ODJeCT1onsS were taken HY SNri Masurkar on this MM also.
14. W8 now Come To the arguments made by learneg¢ Counsel Sari
M.5,Kamamurtny wno represented the appilCcants in VA 446  Of FAUINY
ana VA 4/4 Or 4UULl. Tne tearned cCounsel TOOK us Over the oraer
aateq 4¥.1.4UU1 ana gquestioned the Propriety 8eniority 11ists
being \menaed, anda that TOO atrter a juagment nhas heen rendered on
é{;gézt polnts. 1T wWas also questioned as TO what tne l1dea was
1 rurtner amenaments were Lo Come. He aitegeda that tnis Kind ot
A\ 8 lntention ror continueda amendaments on penalt ot the Govarnment
amounted tTo T1nKering and roliowing the judagment 1in tnq;matter ot
KUurup (supraj}. The PrinCilple Or Kurup's case was applicable 1n
ragara To aate Oof promotion Or The applicant 1n these TWo UAS
atso.
13. $RY1 Kamamurthy then tOoOK us over the juagments oI the racts
QL The C¢ase 1in TWo UAS, ana stated that the appllcants were Uity
6119gible as per Tne recrultment ruies and nave heen ‘promotea on
aa-noc pasis, ana tThnen later promoted on regular'na31s. rnere
was no grouha €O Vviolate the prin61pies iaia aown 1in Kurup's

l.-lq
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case. He allegea ThATt The ONT1re argument was TO C1ICUMVeNt the
' Judgment oI KUrup‘'s-case.  Certaln 'aetalls WwWers rererred to,

questloning the actions taken. Kota quota, nhe a;:;pa cannot pe
a

usea in ZUV1 for recasting sén10r1ty w.e.r. 1vy/8 |

ge ub). He

rererred -to VUM Or 14¥8b and stated that 1T Could not pbe appliled

t

retrospectively. 1rhe preample 1n the new provisional | 118t and

The preampié 1n tThe rinal L1St were then sougnt to.pe compared DY

iearned counsel 1in SOmMe wnat lengthy argument and tne gtana taken

in tne Jlattar were not avaliapleé 1n tne Irormer.tne ilearned

PromotrTions were made agalinst cost recovery posts,

counseL alsoO Made The Point that there was notning to [8now that

eXpression used was “"against exlétlng vacancles”. He pleaasd 10r

tnls polnt pelng cﬁeckea'up 1n apsence or any arridavir regardaing

arscontinuing erc.ine learned counsgel Clted the  roliowing cCase

-

law 1n sSupport Or nis contentions-

~

{a) palesnwar pass & otnhers vs. statse or U.V. ana onnérs; ALK

1981 5C 41,

(o) suraj vrakash gupta & otners vs. State OI J & K| & otners,

4UVU (1) 50 SLy 4417,

(C) L.5.Bajwa vs., Union Oor lndla & Oothars,l1YYd (£0)

-

BC Sk 1o0¥.

.it was argueda that tne ratio 1alia aown was tnat the IBSPOHQBHfB

'Ugi& @STOppPed 1n 1aw rrom going against thelr own
unsettiing matters ot sSeniority.
14. WA D4/ O ZUUL Was also arguea by iearneda

V.5.Masurkar. He . TOOK us Over the racts or the casge

counset sSnri

gtating that

the order or 1/.9%.1YY1 was common ©TO ail Ccases ana wnat naa

nappenec that the new Cnler COMM1ssl0oner nad challilengeda the 118t

'WiTNCUT any Justlrlapie reason. it was I0r - the responasncts TtTO

SNow now The . 118T 0 1YYY was lllegal or traauient’
up DY not rollowing tne Correct proceaure. it !was

;upto 1.1.1¥Y91, the 1Y4YY L18T 18 sacrosanct. 1The ord

Or was darawn
arguea that
ler Of CAYT 1in

.Ilb

ana tne only

records .ana
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Rurup-'s case was not challenged ana hence trinalised tThe igsues

that were settied. NOW 1n the 4Uuul 118t8 namely Arart and rinai

11s8T8 aatea 4v.1V.ZUuU anda 42.1V.4U0U/1.1. 2001 respectively the

aate as on “1.1.4UU1" 18 also pel1ng changea as petween rinal 118t -

ana provisional 11STt, 7Tnhne iearneqa counsel stateqa thnat the pasic
argument 1n tnis case wWllii alis0 be tne Same age maae PpPY nim in

eariLler UAS ZY//ul and ZY9Y/Ul. He Statea adaditrional case laws as

toliows -

(1) All India cCuystoms APPraising uUrricers‘ AsSsoclation %
uthers v/s. union or lnaia & uthers ascldaea on
VUl.14,4000 DY the Mumpal Bencn or tnis I'ripunal.

(11) Kuara Kumar sain & Utners v/8, union 0t inaia & vthers

ROported at 4UuUU (8} SCC £9.

{111) 1. K. Suknija & vthers v/s8. union ot inaia & vtners
Keportea at 1YY/ (b) sCC 4ub,

{1v) P. MOnan Keday v/sS, K.A.A., Charies & vEtners daeclaed by
the supreme Court reported at Zuul {4) BCC 433,

(v) Y. F. sShrivastava & uthers V/8. ¥tate or M.P. & others
re8ported at 1YYe (/) SCU /9y,

19. The case 1n UA 4/4 Or ZUULl was argued 1or responaent no., Yy
DY learned counser snri AsSnok bnamija. He stated that responaents
no.J was not a Party 1n Kurup's case anda hence the case 18 not
G Céble 1n entiretyon racts explalned on ratio as per taéts
alsciosed. It was argueda that 1n Kurup's case three LUPCS were
consiaersq nameLly 1983, 1Y84 ana 1489 wnereas the present
applicant was considerea 1in tne pPresent ure oOr 148/, He TOOoK
SUPPOTT Irom tne case law reported at AlK 1LYss SC bY TO mMake the
polint tnat statutory ruies prevaii over the executive
instructions. He went on tToO 84y that tne oraers o1 appointment
were ada-noc ana’ provigional and not regular an¢ this was not §
Tegular promotion and hence ror tne present applticants, racts
have To pe gone 1NtoO arresn ahd total reliapllility oOr Kurup's case

Bt
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i
Cannot pe Made. The PromoTion Of AappLlcants was ¢learly 1in
cContravention Or TNe Trecrultment ruies and were 1N €XCess.
vacancies were manipuitated TO Travour the promotees and tnat
$6n10rity Could De Conslaered onily agalnst reguiar pOStg.
10. Arguing on <the aspect O Viva-voce Taken | DY tThe
Government, the 1earned Counsel SNri bnamlja 8Tared ThAT &8 the
COST KeCOoVery POST was a UemMporary plank, aanoC promoTions were

Iciloweqa oOnly 1Ior one year and that tne vepartment or| rosts anda

télegraphs Clrcular at page k83U or ULVA  ZYY/Ul madae trls point
clear tTnat COST Recovery POST nad been counteda 1or cglcuiatlnq
€11g1pllilty IOYr pPromeotion and adnoC promoTions were wrdng. TThe
learnea counsel repeatedaly made the polnt that racts O Kurup's
cdase wWould not apply 1n present Ccase ana Ohiy the ratio would
appiy. nere was nhno narm 1n rectiiying the (ist when Jaeserving
r ‘A'sentations were maae, the I0OL1OW1lNng CAasSe law was dCltea Dby
learned counsel Snri vhamija.
(1) br. Anuradna Boani & Uthers v/s. Mmunicipal COrporation ot

yelhl & LUTnNers reportea at AlLR 1YY48 50 4044,

(11) ne pPlrect Kecrults Cliass-—-1l Engineering | uUrricers’
ABS0C1latlon & UTHNers reportaa at ALK 1YYU SC 1dU/.

{111) Kesnav Lhandra Josnhli V/8, union Ot indla reporteda at
AlK 1YYl BU 254,

{1V} C. K. Antnony v/8. B, Murateeaharan reported EL
ALK 1Y%H8 (b)) BSCU oJu,

1. in UA J440/U1, Snrl Anil Kumar 1ntsrvensa oOn bpenalr ot

responaent no.o, ne made TwWo general points the L1rst regaraing

seniority 1ist or Zuul and the second to state that tn% prayer 1in

AUryp’'s Ccase was one or ada-noc appointment should nOt:DB taken as
regular appaointment. Expoundlng on the above ne étatea That
Kurup's case d1d not as8ess ractg COIrrectliy ana tnse 14w 1aia aowmn
A | P Y
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‘DY the HOon'bie APEX COUrt was NOt taken 1nTto Consiqeration hence
it COULQ_DG regardaed as a JUagment per incuriam. Tne onus 18 On

intervenor to prova’ nig polnt. Furtner ne statea that the uvre
Notes regardlng vacancles was net thée gosps8l trutn and thne
‘yacancy regilster Snould pa consiaered. wrong racts were placed
perore tne vPL ana Correction can be maaé. He ais0o maade the
‘p01nt tpat none Or the applicants 1in ThNls UA were party in
KUrup-'s case ana the l11isSt drawn Up now 1in 4uul was 1mpartial.
Kurup s case should recorasd a&as 1n personam as it was not a
peneral ¢ase 1or all allgke. The Leérneu counsel sStated tnat wWrat
petition nas pheen rileq in the Hignh Court anda 1ts adamission
snowed thnat tnere 18 & prima racle Casé against Kurup's Judagment.
he sougnt TO0 aepena Oon the ratio or the AeClislon in the case oI
vinkar anna ratii & Anr. v/s, State or nanarasntra & UIs.
reported at J1 148 (/) 8C 213, ‘Thne learneq counsel snril Anll
guma tnen cited the racts apout responaent no.o», Shri A, K.
P&gé?i, g8tating that an appsal was madae and that caiculations are
ToTally wrong. e cCnlier Commlsgioner had round ralse counter
into 1T ana change 1T 1nto preésent order. Hence tThere was
ho;nlng wrong in thnis,

15, ) SAY1 G.5.walla had ailso sougnt at the Ttime o©Or 8start ot
argument TO 1Intervens ror dilrect recrulits 1n salkar ana U1xX1t's
cass namely U.A.NOS. 49¥/UL & 4/47U1 Trespectively,' Heé was
dliowed Tne LiDberty Or arguments On the eXplicilt unaerstanaing
That ne would not rite any papers Or any wriltten pleadalings as ne
ﬁaa aamitredly COome &t Tne iast stags. He argueda iﬂat at rirst
thnere wers two 8ets8 OI appiicants namely thne Il1rgt  s8et Delng
galxar ana bppuri etc. in Kurup's case ana the secona set
I'8pressntad the new appilcants vis-a-vig Kurup's case. 1t was
argued that quotas were 1l1¥ed and that Senlority couid pe grantsa

d 3 .I‘lv
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oniy ir the promotlions were witnin the quota., lh D1X1iT'B Case 1t

was

outsiae the quota on Cost Kecovery {(ex-cadre post)l.
question was NotT POSTed DeIore the earliler pencn ana tnere
rinaing on this point.
A.N.Sengal's case TO Make Tne pdlnt that outrsiae

appolntment cannot pe counted

sneoram (1YY3 SCC

SUpport Irom tne case OI $Yed.K1zZVl.

arguea Dby  learnea counsgel

He

(L&)

sougnt the support Oor tne

Ior 8eniority.

0/id}.

that people naa peen

A.N.Sengal

promoted
nis
1B.n0
ratio 1in
the Ccaqre

vSs.

‘'ne tearneda counsel aJSOISOUQDC

ne learnea counsgei rurtper

argued tnat tne appllcants were rully ellglble as per racruitment

ruies sven tnougn

promoted ana

tn?\E;1PCIples on all 18sues and Iactls.

promoted

aa-noc S1nce they were

The

reguLariy

tNnat The Ooraer 1n Kurup's case nad aireaay decided

iearned counsel

arged the responaents with trying to circumvent the  judagment 1n

Kurup-'s case.

pe used 1n the year 4Uul 1ror recasting 86niority w.8.I

Learnea counsel sougnt to aepena on the Case OI Bur

He arguea That the rota quota princlpie

could not

. CAYIYE.

aj) vrakasn

Gupta (8upra) and tnhe juagment 1n the mMatter O Batesnwar LVag vs.

state Or uttar rraaesn (ALK 1ysl SU 41).

1Y. ATrguIng

the

case ' IOor tTne responaents tTnel

Y 1l1earnea

counsei SNrl Kege rirst went 1nto tne details or tne creation Or

poOsStTSs 6“ the COSt SGCOVSIY concept. He TOOK us over page 144 Or

JA NOS.4/4, ana made the point that CoOST recovery post are. not

part Or Sstrength

10r respondents tnat COBT recovery post are not parct ot

01 The Ccadre.

senl1ority l1ST was drawn up-arter taging into con31ueFat10n

COST recovery . post.

aeclaed by Hon'bie

Tne

or cadar

earl

sSupreme

He -

Q.-

lex

rererred TtO

court Ior Supporet.

The

1T was assertea Dy learnsd counset

gTtrengin

§enlority 118T lnciuding tne 1Yyyy

The

I
the snankar drasaq case

learneq

counsei also rererred TO tThe tresn arriaavit II}GQ DY the
. -
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respongents arver Opportunity was arroraed ror tne same regaraing
the COST recovery post anda TOOK Us Oover tnat arriqavit To &s8s8ertc

the apove argumsent.

FAVR SNrl1 Kege sratad that the 188U8 1n KUrup's <cCase was a

limiteqa one namaly whetner ada-noC Service was.co De countea or
not. Tne 1ripunal asCided thig polnt in thne arrirmative ana Ine
aepartment nave I1I01iiowedq 'cne juagment. The Qates were countea
put Lgarnea cocunsel argued tnat CoSt recovery post willl rigntly
nave TC D8 eXCliuded 10r aetsrmining the quota‘posltion. un this
pPagls he dawell at lengtn seeKkiny }O Justiry tTne action Or thne
respondsents 1in the l1mpugnedqa orasr. 1t was also allegsed that the
8Tand OI THhe resSponaents regardaing cCOsSt recovery poOsSt was not
properly countered py tThe appilcants. Learnea counsei took us
over to rara 14 Or tne Kurup‘'s juagment TO make Ni1s points.

1. 1T can pe seen that sSinCe there 118 a 1I1air number Or

aglrrerent CoOunsels representling the applicants 1n dlrrerent

~—~Ca568 private Yrespondaents ana 1intervenorsg, apart Irom the

T. ents. ‘Uetdiled pleadings have Dheen made, pOoth in wraiting

~“ana especlaliy 1n oral arguments, in ract tnhe arguments lasted

Oover a numper o©r aays. - These pleadinds have been recordea in
aetall Py us, apove, and nave peen caretuliy considaereq, even
Tnhougn eacn one oI them may not pe separately dlscussed aneadq.
All The 1mportant papers have peen gone tnfougn ana tne case taw
clted 1n SsuppoOrt OI Thelr arguments py dlrrerent counset nave
peen also 86en even tnougn each che may not BDe tagen up Ior
mention.

44, The appiicants 1n tTheseé Cases WNO are promotees are
aggrievea pecause OrI the chnangs 1n tne sgnlorlty 118T wnicn nas
been moditrliea to thelr dlsaavantage, ana as they alLlege, very
supstantial dilsadavantage, DY tThe 1mpugneq oraers, slnce the

4 v 2V
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was

posSition oOr several appliicants vis-a-vls

the eariler .

118T O ¥.d4.1YYY wWhiCh wWas &driier helda vatid.

3.

Some

or

the

points tThat

lmportantiy

seniority

come 1nto

CONs10eration are a sequence to The 1s8uUesS COnsiaered and aeciaed

aecilaedq on 1vV.14, 149498,

ln what 18 peing rererrada to as Kurup's case

Thlg Qecisgion came tTArcugn a juagment (Ol

over 4o pages) where tnls iripunal haa gone 1into att ﬂspects (v) 4

TtThe proplems

Appilcants tnerelin were entiltied To Succeeq ana allowedq

in terms o1

in

Thelr

44 .

therearter,some 81gnt Or nine monctns elapsed tnersarter,

aeclaeq

raised

rara zU 0Of The judgment tnereiln.

argumencts

in

ana

raKing

1998

had come

or

present U.AS8 wWere palng nearaq.

and a

E8n1ority

peen rersrred to Time and again py itearnea counseli on

Te the conciusion tnhat tne

Theé UAS

Th18 juagment nas

ali 8laes

course dirrerent sﬁanaa wniie

|

. j
lhe rirst tning that 18 sSeen 18 Tnat arter Kurup'e Case

118T' pubnilisnheda

wnen a

revised drart 8enlority L18T came TO Do 18SSusQ aated «£o.1u.4uuu,

1ne 118t contains thne names Or 14.1 persons wno couia POBGIDlY be

te

riie

1T 18 ai1s0 to be notea that a time Or

é;izéfea.
whre& proviaed

opjections.

Gliven the

apout

45 aays

ract that

Clrcuyiation would have tagKen sSome 4aays and tne very lLarge number

QI pPersons

invelveda,

this

aspeclially considering tnat

plLace 1n Seniority line-ups.

time ceaerctainly appears

certaln major

Be Tnat as 1T may,

OI The aspects anout thilsS 11St.

P

cnanges

tnis

TC pe snort

nave taken

18 oniy one

The regponaents statre that minor errors naa_crept in 1n

i
Tne 118t O 8.J.1YYY ana tnat reprasentations nad Heen Tecalveq

in the aqepartment.

whlch WwWas later 1ssued a8 TNe8 inal 118T Vi8-a-vis

1T 18 als8o stated that Tne 118T OT 4¥.1.4UV1

thls

provisional 11st O  4%.1U,.4U000 18 Dbelng 1urcther amenaeda as

repreosSentatlions are peing recelved.

A

This was repeateq aquring
|

o.ozl
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arquments. Tnig 18 a polint that nits the eye 1mmeqlately -as 1t

l3a contrary to all ruies and iaw reiating g Iinailsation Ot

Seniority Lists. QHCG a4 provisional 118T 18 IQSUGG, ana 1t 18

Iinallsed arter consiqaering ail copjsctions 1t attains a rinaility

wnicn can pé changea Ole arter rurtner legai process, wherevy a

Iresn provisional 118t nas Tto he 1s8s3ued, Iresn OPJECTiONS invited

ana aecisions taken, arter conslgering tnese opjections. yYroper

Time needs TO D6 glven I10r oblections. Thls Klnd O s8tand that

onjections receiveda arter tne pupiishing Or the rlnal 118t <can

also pe cnanhgea 18 totally against law’'and we (0 nOT nhave tne

%ﬁ . Sililgntest nesitatiocn 1n Calling thnis an 1118gal action, 1T 18

indeea SUurprising that Thl8 nas bpesnh dAone, and one wouia pe

tempted TO adree wiin One Oor Ttne learned counsels who calied this

a8 an gttempt €O L1inKgr with tne 118T.

FA LeT us rurtner sSee the reasons that nave peen aavancea

IOr tnis actlon OI changing the 118T Or ¥.J4.1YYY, 1T 18 statedq

Thnat representations have peen recelved 10r one,and ror anotner

migtaxes nave peen rouna to nave Ccrept 1n, 1n 1rinaiising tne 118C

o ¥,J3.1YYY¥, 81nNCe large volume Or WOrK was i1nvolilved., 1n ract at

one stage, tne argument taken 18 tnat tnis cnénga was necessary

' ‘F' 1 Thne Qrasrs 1n AUurup's Case were tO D8 10lliowea 1n Létter ana

ln Splrilt. kven granting tnat such a4 thing 18 l1Kely, the whole

tiing nas TO D@ Cchanged DY I0l1l0OWlng pPropsasr rules allowing

surriclent Time TO all concernea s8pecClally slince Mmajor cnanges

are 11nvolved and more 1mporrtantily arriving at a L1L18T which nas

Iull Iinallty. The I1l1nal 118T COIrtainly cannot pe cnanged meralLy

Oon the pasis o©I CoOontinusd opJlections on the pasgls or
apppillcaticns comlng 1n wWitn reierence to the provisicnal List,.

& PN Une O0r the Standas takKen on penair O tne iearnea counseld

representing tng 1nterest 0Ol Tthe dlrect recrults was that Rurup's

..zz
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case naa mereiy daeclaed thne 1sSsSue that aa—no¢ SGIVICG;W&S to be
¢ounted as regular sService anda that tnis was alil. Tnerérore, 1t
was contendaed, That AGYODG Thls, there was no otner aeclsion., we
are not copvinced arter going througn Kurup s case that SUCA
narrow v1éw ¢can pe taken wnen a ulvision pencn oOr tnl% Tripunal
Went THrougn ail racts and law related to the supject %nu came To
a con01u51dn wnere atl tHese aspects were berore ltf'
FA Tne matter regardaing Ccost recovery pos8t8 has peen
188U art great length.ws nave gone tnrougn tne c1rcp1ar aated
d¥.1.4UU1 and also ine rurup's case. we nave 31%0 gean such
papers as are avaliaple regarding tThne earlier ?erloa ana
arricaavits riieq and it 1s Q1lriicult TO D8 convinceda that a clear
account oOrf 8eniority can pe arrived at DY Baying tﬂgt The rresn
Senl1ority 11ist 1s reiataple to The CausSe ana sirect 0# the COos8T
(////re ry post aspect. 1n any case the 185ues alréaﬁy decided by
ne 1Tripunal in Kurup's casSe Cannot De reagitatedq ngﬁa.
LY., AN argument‘was maae TOo thne eriect DY one Oé the l1sarned
counsel that 11 Tnere were any errors apparent 1in #urup's case "x
Tnay couia bpe Corrected, #¥Y ho Stretcn or 1magln%t10n can tne
changes 1n Senliority prougnt apout py the Two 1mpugnba 118ts be

: l
calied as @a&rror apparent, Vviae riuctuations anda cnanges are

Y

l
prougnt apout ana such changes cannot go unasr tne’ garp as an

action merely to COTrrect errors apparent. ’
3V, In View OI the al1ScCusslons apove, we S5e6 JuSTirlication 1n
allowing all The U.AS. All I1ve U.AS. bearing NoO8. 4Y//4uui,
4YM/ZUUL, 47&/4UULl, D4//4UUL ana J3b/4UULl are nere%y allowed 1n
tnat the TresSponaents are nerepy dairected nocJto operate the
IMpuUgNed Sen1ority L1ST 1sSsued V1de Clrculars aate@ 2% .UL.40UL oY

[
seniority 11ST 1Ssued vide Ordaer daatedq 4D.VUL. 400U, in case ¥

; 43
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responasnis are oO1I tne view Tthat The Seniority 11is8tsS rinalised

Prior to tnese aates need to pe changed. 7This shoulid pe Aaone 1in
{ .

cbnsfﬁance pY r0llOW1lhg proper proceaure and law. NO 0raer as To

—_—

sts,
-__L_—-ﬂ—-—ﬂ——_'-" T ’
(M. N. BAHADUK) - , | BIKENDKA DIKSHLT}
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