CENTRAL ADMINISTRATIVE TRIBUNAL, ’
MUMBAT BENCH.

Criginal Application No.498/2001.

Wednesday, tﬁis the 10th dayv of October, 2001.

Hon’ble sShri Justice Birendra Dikshit, Vice~Chairman,
Hon’ble Smt. Shanta Shastry, Member (A)

B. Pramanick, :
Java Ameya Co-op. Hsg. Scciety Ltd.,
Shree Ganesh Kripa Apartﬂeht,

New Jimi Baug, P. lalemanevli,
Taluka Kalvan (Easd
Digt. Thane (M.S.)

/

Pin 421 306. ... Appticant.
By Advocate ShiriG.K.Masand)

=

1. Union of India through the
Secretary -in the Ministry of
Defence, South Block,

New Delhi - 110 GOT.

2. Board of Control Canteen Services,
t-1 Block, Room No.18, '
New Delhi - 110 001.

3. General Manager,

Canteen Stores Department,

‘ADELPHI’ 118, M.K.Road,

Mumbai - 400 020. .. .Respondent
(By AdVOdep Shri R.R.Shetty for
Shri R.K. Sk‘tty)
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2. The apb?icant was promoted to the post of Assistant

Accounts Officer in C8D on 19.1.1983 and was further promoted as

3.0
f.!')
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Asstt. General Manager (Accounts) on regular basis on 27

For the promotion to the post of Deputy General Manager (F & A},

.an  Officer 1is vrequired to put in 5 years of regular service

i

inthe post of Assistant General Manager. The applicant had put
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in 8§ years of reéu]ar service as on 27.8.1997. Further, the
post of Dy. General Manager can be filled 1in by promotion
failing which by transfer on deputation, failing which by direct
recruitmeht= Since the applicant had become eligible in 19987,
he approaéhed the authority concerned to consider him for

promotion. A DPC was held on 10.9.1988 to consider candidates

for promotion to the post of Dy. General Manager (F & A) 1in
the Canteen Stores Department of the Ministry of Defence. The
DPC did not  recommend the applicant for promotion. The

5.4.1999 about his non~-selection.

A%}

applicant was informed on

()]

2. A further, DPC was held on 13.6.2001 for filling up of the

same post. Again the applicant was considered and the DPC did
not recommend him for promotion +to the post of  Dy. General

vide &
Manager. The applicant was informed on 3.7.2001 i.e.Athe
impugned order, that no candidate from the fesder grade had been
recommended for promotion by the DPC. A copy of the letter dt.

21.6,2001 in this connection was also enclosed.

[#5]

It is the contention of the applicant that there has besen
a bias developed by the Respondents in favour of service
officers and against the departmental officers, when it comes to

14

of Dy. General Mahager (F & A). The
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fil1ling up of the

o

applicant has produced details of previous incumbents of this
~ 4

post, wherefrom it could be seen that except ﬁg%' one occasion,
on the otﬁer occasions, the post was filled through servics
officers and not through any civilian officer and this was done-
on’deputatioﬁ basis. The appliicant has further contended that
his work and performance have alwavs been appreciated and no
adverse remafks have been communicated to him at any time. The
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applicant sutmits that after he had become etigible for
nromotion he héd\SEHt a representation on 5.5.1997 requesting to

convene a DPC at the earliest to consider his case. According

de

to the applicant, though the repsondents held a DPC, it was only
« . . , .
a pess. Again another Service Officer, Wing Commander M.N.
Talukdar was brought 1in on deputation 1in September, 1899,
Further, the app?icéﬂt submits that the Bench Mark prescribed
for the promotion to the post of Dy. General Manager is ‘very
good’.  Though no adverse remarks were communicated to +the
applicant, the applﬁcaht presumes that since he was not selected
he was not able to éome upto thé Bench Mark ‘vefy good’. 1In
that event,‘according to the applicant, any grading below the
Bench Mafk‘ of ‘very good’ should have been treated as adverse
and a communication to that effect should have beenkmade to  the
~applicant. - The applicant further states that according to him,

he has been declared fit for promoticon. In fact, the Respondent

o

No.2 has : igsued instfﬁctioms/guﬁde?ines vide letter dt.
15.5.2000 whereih it hasbeen advised that once a person is
graded beiaw the Bench Mark for the next grade, then
recommending him fit for promotion is inconsistent and may make
the ACR null and void. Any adverse remark should be
communicated to the individual concernsd. In view of this
also, the app1icaht needed to be communicated if his grading had
nhot come up to the Bench Mark and especially when he was a1ready

found fit for promotion, he could not have been graded below the

Berich Mark. The appiicant, th

[¢4]

refore, prays that a Review DPC
may be directed to be convened to re-consider his case.

3. The Learned Counsel for the Respondents contests the same



-
OA 777/93, wherein the Tribunal hés clearly held that even
‘average’ entry 1in the ACR cannot be considered to be adverse,
leave alone an entry which i1s below the Bench Mark. He has
further placed reliance on a decision of the Principal Bench of
the Tribunal in OA No. 576/99 (decided on 27.4.2000) - Dr.
H.N.Mathur Vs, Union of India and Ors., where also, the
Tribunal has taken a similar view that an entry below the Bench
Mark need = not be communicated. In regard to bias, the
Respondents have submitted that the post of Dy. General Manager
(F & A) has always been filled in accordance with Recruitment
Rules and there is no bias or any favour or while filling up the
said post. fhe DPC had gone clearly by the ACR of the

applicant. The Learned Counsel also submitted that 1in a case

decided by this Tribunal it had been held that any grading below

the Bench Mark should first be communicated and the applicant
should be given an opportunity to represent against the same and
thereafter to hold a Review DPC. However, the Hon'ble High

Court of Bombay has stayed the aforesaid Order and thereforae,

~also the respondents are on a stronger ground in rejecting the

case of the applicant on the basis of the assessment done by the
DPC.
6. We have given careful consideration to the contentions of

the rival parties. We considered it necessary to see the racord

pertaining to the DPC meetings, as well as the ACRs of the

applicant. The same were produced and we have perused the same.
We find that the applicant received three ‘good’ gradings and
two 'averagé’ gradings and on the basis of the ACRs, the DPC
graded the applicant as ‘good’. The applicant was the only
candidate for consideration. The applicant has a right for.
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consideration and not for promotion. So, the respondents
rightly considered him. It is not that they did not consider

him at all. After due consideration, the applicante case was
not recommended. We do, however, find as rightly claimed by the
applicant that in all the ACRs, the applicant has been shown to
be fit for promotion except in one ACR where it is said that he
may be considered for promotion in his own turn, this certainiy
is contradictoryvas it goes against the grading of ‘very good’
required for keeping fit for promotion.

7. We have also perused the Judgments relied upon by the
Learned Counsel for the Respondents and we are aliso aware of
certain other judgments, wherein a view has been taken that any
grading below Bench Mark should be communicated, even though it
may not be adverse. In our view, when the promotion is for a
selection post and where there is a Bench Mark laid down, the
Officers are expected to come upto the Bench Mark. The very
purpose of laying down the Bench Mark is that a minimum standard
performance is expected of the concerned officers. Therefore,
if a person does not come upto that Bench Mark, but otherwise
has a good record, there is no need to communicate such grading
to the concerned officer. However, in this particular case, we
find that the Reporting in the ACRs is contradictory. While on
the one hand a grading of good is given, on the other hand 1in
the same breath it is recorded that the officer is fit for
promotion. This cannot be accepted, as only one who has the
Bench Mark can be considered fit for promotion. Therefore,
either the applicant should have been given ‘very éood’ grading
or he should not have been treated as ‘fit for promotion’.
Since every Reporting Officer has treated the applicant as fit

.i.7i
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for promotion, 1in our considered view, the applicant’s case
needs to be re—cdnsidered. We feel therefore, that ends of
justice will be met, if the respondents are askeg to convene a
Review DPC to reconsider the matter in the light of the remark
of fit for promotion made in the ACRs.

8. The applicant 1is due to retire on 31.10.2001. We,
therefore, direct the Respondents to coﬁvene a Review DPC
13.6.2001 to consider the case of the applicant for promotion to
the post of by. General Manager (F & A) and take a decision
before 31.i0.2001. If the applicant is found fit for promotioh,
he may be given notional prombtion frdm the date of the DPC held
on 13.6.2001 with consequential benefits. As far as promotion
w.e.f. 1998 DPC is concerned, we are not inclined to grant any
relief, as the applicant has approached this Tribunal belatedly
in that respect is beyond the period of limitation of one year.
In the facts and circumstances of the case, the OA is allowed.

We do not order any costs.

dewes: & « B A g
" (SHANTA SHASTRY) ' (BIRENDRA DIKSHIT)
MEMBER(A)  VICE-CHAIRMAN
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