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, 'DRDER
- Hon’ble Smt. Shanta Shastry. Member (A)

The issue for consideration in all theéese 0Oas

and the grievances are identical. Advocates both for

the applicgnts- in these O0As and the respondehts have -

agreed that these 0OAs  can be heard | together.

Accordingly, these 0As are being dispdSed of by a common

order.

-~
L

. The anplicants “in these 0OAs have appfoached
this Tribunal with the grievance‘ that ‘though the
seniority list of Aséistant CommiSsioner (Junior Time
chéle) (AC JTS) was published on 30.11.2000 and fhe
applicants have been shown as deemed to have bé&n
promoted as Assistani/goﬁgéssioner, Group-A JTS as on

01..01.1983 (in O0As 838 to, 842/2001) and on 01.01.1986

/‘/

(in 0A 837/2001; npf bean granted the benefit
’d d :

of reviéi?g/%-eir pay\’ ation with retrospective effect
and p@&ﬁffhe d’ffevencﬂ of bay and allowances. Further,
" juniors to the v
with effett fro -Hay, 1995; - The ‘applicants are also
deemed;fto /hé;evbeen ﬁrohétgd as such with effect from

/ : ) .
May ., igagf/but no orders have been issued granting them

the promotion as Joint Commissioner and paying them the

difference in pay and allowances due to such refixation.
Aqarieved by the non-promotion and non payment of
difference of ‘nay. and-allowances§ fhe applicants have
approached this Tribunal; B Forl the purpoese of
illustration, the facts in OA N&.837/2001 are given

below.
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. The facts of the case are that the applicant
joined service as Preventive Officer Grade-I in the
Customs Department in 19¢3. Thereafter, he was promoted
as AC Group-A JTS, Delhi Customs in the year 1990. Hea
was transferre& to various places in the Central Customs
and Excise Department and was granted further promotion

te Senior Time Scale with effect from Z0.01.19%4.

4. ' The Group-A post of AC is filled $0% by direct

recruitment through UPSC and the balance

through promotion from Group
Superintendents of Central Excise, ¢ intendants of
Customs and Customs Appraiser
determining the seniority of ~ officers of

different feeder cadres : sideration. The

of Central Excise had fil 1t Petition No.306¢/1968

before the Suprems Co It was decided . on 22nd

November, 19%6 whérei Supreme Court decided the

issue of promction from the three cadres mentioned above

in the ratio of 6:1:2 i.e. Central Execise
Superintendents - six posts, Customs Preventive
Superintandent -~ one post and Customs Appraisers - two

posts. Thus, in each package bf nine vacancies in the
promotion aquota, the quota is to be shared in the ratic
of 6:1:2. The Supreme Court dire¢ted the éevernmant to
rearrange the interse seniority and promotion of tha

respective direct recruits and promote within their

_—r




quota and secondly promotion 1n further higher

seryice
and to arranqe the1r seniorxty 'aCCofdingly. The
reSpondents thersafter, ‘reviewed all the adhoc

promotlons made to the qradn of AC from 1980 onward= and
the orders promotlng.Groumevofflcer to the arede of aAC
vén regular basis by preparing vear-wise panel'fromv 1980
to  1996-97; the pénélév were viséued on 21.11.2000.
Thereafter, the notification regarding the Qenidrity

list was issued on 30.11.2000.

5. The applicant states that his name appears at
§1. No.3 in the panel of,thevyear‘l?Sévand his date of

promotion to the post AC is shown as 01.01.198¢,

i

though he was actually promoted in January, 1970. Thus,

the applicant i 76} BN el séqjé?ity from 01.01.1986

since hi/;y
Apex Cég::'gﬁdgme t.

he is entitl®d to phy of AC from 01.01.1986 in -the JTS

‘otfg; as pér”the‘hatiq of the
e applicant thereféf&'pfays that
and from 01.; ~19%0 in the‘sTSQ._The applicant further
eubm1ts th one ‘Shri Om .Prakash and  Shri  A.G.
ohakk a//ﬁworklnq as AC on 01.01.1986 and shown 1un1a

to the applicant had now been shown ih}'the senieority
'liét at S51.No.1225 and 1229 reépectively, ‘They were
promoted to the grade of Deputy Commissioner ﬁew KN Qi
as. Joint <Commissioner though junior to'thebapplicant.

Applicant is at 81, No.1224.



6. According to the applicant, the respondents
ought to have convenad OPC and promoted the applicant
and other promoted candidates as Joint Commissicner in
accordance with the rules, at lesast adhoc promotion

cought to have been considered.

7. The applicant submits further that one of the
vofficeré namely Shri J.M. Sharma who was promoted in
the panel of 1986 as shown vide Notification dated
21.11.2000 has been granted prohotion from Group B teo
Group-& with effect from 01.01.1982 and he JTS to STS

with effect from 01.01.1986 ang/a&though Shr

P

Sharma had

retired, his pay was Similar

promotion ought L hav
also. The applicant has jalso/men d the name of one
Shri Unnikrishnan, who has been promoted on the

basis of the seniority list published on 30.11.2000 and

the revised nel declared on 21.11.2000, The

respond; s have also issued posting orders of 32 junior
officers who were promoted including three promotees who
were junior to the applicant. Tha action of the

respondents therefore is discriminatory and violative of

Articles 14 and 16 of Constitution of India.

8. The applicant made a representation'td ai1 the

respondents on 3JI0.%5.2001, 23.7.2001 and 04-9.2001. The
applicant has therefora, praved to grant him the benefit

of the seniority as shown in the seniority 1list of



50.11.2000 and the letter dated 21. 11.2000 showing the

empanelment

ST | The respondents did not flle a final reply, but

only a- limited reply as lntﬂrlm rellef had baen prayﬂd
for bg the applicant. he-Trlbunal did not grant any
interim relief. ! |

0. . According te the respondehts, the application
is totally misconceived and discloses no cause of action
than_can be entertained at this stage. - According to

them, the QA is not maintainable and deservgs to be

dismissed at this thés} Stage only.. The  respondents

submif that adhp

prepared & dpaft combined seniority list of all diract:

recruits/ang regularvpromotees of.all India Customs and
Central Excise services Group-A officers. However, more
than 100 representatlons have been rncéived aqéingt the’
- said draft senlor;ty llst. Since records as old as/ 2%
yearstvwere ‘reqﬁired toékcheckd 1n orden_to verify the
claims of the représentations. thev were still under the
examination' and it was  very likely “that regular
promotlons ‘made from 1985 to 1996w97wma9 aq&in have to
be reviewed in order to rmctlfy the- bonaflde‘ anomalies.
Therefore, adhoc promotion to the AC (STS) haé not yet

been reqularised.

promosions have been made during the

. AW



11. The reépondents have net denied the factual
position.  Tha applicant was,promo?ed te the grade of acC
(IT8) on adhoc basis with effect from 30.01.1990 and
further promotad to the grade of AC (3T3) with effect
from 03.11.1994. It is also not denied that after the
rgview. the applicant was shown as deemed to have been
promoted to the grade of AC (JTS) on reqular basis with
effect from 01.01.1986. In accordance with the judgment

dated 22.11.19%¢ the vacancies to the grade of AC (JT13)
/./ .

~falling to the share of promotign/qﬁata haye been filled
o

by regularising the adh6g/ Drom “mads aftar

01.01.1980 vide MNotiflicatifon dated p

~1:;1.2000. In tha
Notificat{gp</ﬁt has atv the officers
mentioned in AS 1, and j/§hall be deemed to have been
prbmoted with effect \frém the date of commencing of the
panel vear e which they had been recommended.
ﬁccoréiggkﬁf/;/;raft combined seniqrity 'iist had been
circulated. However, the respondents submit that the
applicant is entitled to notional fixaﬁion of his pay in
the AC (JT3) grade with effect from 01.01.198¢, he is
not entitled to AC (ST3) with effect from 01,01,1%990
because the appointment tc the AC (3T3) Group-A arée made
in accordance witﬁ rule 19 of Indian Customs and Central
Excise Service Rules 1987. The promotions are to be
made in the vyear of senicrity subject to rejecticn of
the unfit. Under the rules, there is alsa a provision

that an officer appointed to the grade YI of the servics

shall not be considered for promotion to Grade ¥V until
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he successfully ;completed the periocd of probation. The
promotion can be  made only_ on the  basis of

recommendations of a duly constituted DPC against the

3

vacancies avallable in a vear. Since the senicrity had

not been finalised, OPC could not be édnvened.

12, Coming to the contention of the applicant that
Bhri Om Prakash Dadhich and Shri A.G. Shakkérwér. who

were direct recruit officers and were placed junior to

the applicant, weras ppohdted_ to the ‘grade of Joint

Commissioner on ,adhoc \ basis in March, 1999, is not

e
7

proper, the re&po ‘mit‘;hat the applicant would

1Z. The respondents havg also 'taken .note of the
contention of the appiicant against pay fixation‘granted
to Shri  J.M. Sharma and have statedtthgf fhé.same'is
being investigated. Similafly iﬁ the case.of Om'Prakash
Dadhich and A.G. Shakkarwar the;respondents_submit that
till the seniority li§t is finally brought out their
seniority alsc cannot be treate&'és;fixed,’.They have
been promoted to the grade of ‘Joint COmmissioner._on
adﬁoc basis in March, 1999 i.e.»‘befgrejthé.&oplicant
was promoted to AC (JTS) grade oﬁ' regular basis. S In

‘short, the respondents have harped on the fact that the



seniority list of 30.11.2000 is not the finel list, but
only a provisional list and therefore, the relief sought

by the applicant is premature.

S1l4. In this connection, the learned counsel for the
applicant drew our attention to a judgment of the
Chennai Bench of the Tribunal in 04 NO.166/2000 decided
¢n  20th December, 2001 wherein the same saniority list
of 30.11.2000 was under consideration and in this
judgment it has been mentioned in para 2 that the

learned counsel for the official respondents has filed

order, the Ministr rejularised the

integrated senicfity AC of 1997 and

o

issued order and not

fication ddted 20.11.2000. In para

. 1t has been fiirthef Stated, now that the seniority
list has been fi

S
convene - a

ised, it is for the respondents to
OPC  and promote the abplicant and other
promotees and Joint Commissicner in accordance with
rules. Thus, according to the learned counsel for the
applicant, the respondents have thus admitted that the
seniority list has been finalised. It cannot fherefore,

now be said that the seniority list is not finalised.

15. The learned counsel for the respondents also

produced a copy of another judgment of the Bangalore
b

Bangalere Bench of the Tribunal in 04 N0.1707 and other

connected OAs of 2001 in the case of K.G. Bhat SQOthers
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Vs . Unipn of India & Others. In thisﬁjudgment aléo thé
seniority‘b list of 30th Nermbér 2006 was uﬁder
consideration. It was held-in this judgmentvthatiat ény
rate. the seniority list of "3%0.11.2000 is oniy a
provisional seniority list, if wWas ob#erved;thus: "We
find.thgt ;he ocbiections were invi£éd by fixing the iast
date as 3l-l2.2000. After publishing the'éenidrit& liét
. of 30th vaembér; 2000 more than 1 1/2 years have beent
lapsed, #Uhatever the qgggcfiﬁn raised in pursuance.of
P ‘
the provisional sen;ﬁfify list, the department should

have decided f\_this time and >prepared. the final

seniority ~officers of Indian Customs & ®

- L C : v
Centr vwr”" up-A¥" The application was disposed of

pd A

to finalise\ the seniority list and prepare the final

as premature official respondents were directed

Sénio;lf' list aftef considering the objections;-if-any.
16, : We haye heard the 1eafned counse1 foh both the
sides' and have"ineh OUh.cérgful cbnsideﬁation te the
rival contentions. We have:alsé peruéed- th§'-judgments
relied upon by the appiicant,as weil as tﬁe'respondents.
Duiring the course of hearing of the OA wheﬁ_thé learned
counsel for the respohdents broduced‘the judgmentIOf tha
Bangalore Bench of the. Tfibunal‘ dated v19wf.2000 in
identicalr.matter, . tha vdebartmentél répfesentatlve Wa s
present in the court on that day.  He-madé, a - statement
that the seniority list of 30.11.2000 had not been

finalised; but was likely to be finaiised_by the end of



September, 2002, subject to any order that may be passed
by the court. He undertook to file an affidavit to that
effect and he was permitted fo do so, and he did file an
affidavit on 09.8.2002. This is confirming tha
statement that he had made on 08.8.2002 in the court.
The learned counsel for the applicant had taken
objection to the contehts cf the additibnal affidavit
and had also mentioned about the judgment of the Chennai

Bench in 0A No.166/2000 decided on 05.01.2001. - Aftar

hearing both the sides, the as of the

considered view that the seni ¥0.11.2000
vehieh b ) : ) ]

with was integrated se k ~epared in pursuance
of the judgment o SUp £8G 22.11.1996 is

This was evident

from the letter date <2000 that the seniocrity list

/

among all/t concerned officers and the officers may

file objections if any ihmediately and in any case not
later than 13.12.2000. As the learned counsel for the
applicant was not in a position to produce before this
Tribunal any métérial to show that the list of
30.11.2000 had been actuall# finalisedland alsc after
perusal of the judgment of the Chennai Bench of the -
Tribunal, we found that even the respondents had not
made any averment that the list of 30.11.2000 had baeen
finalised actually. We held that the seniority list of

30.11.2000 was still not finalised. - Thereafter, the



learned counsel‘ for the respondents had - undertaken to
file an. aff1dav1t before the next date of haa:inq in
regard to the proqress in finalisation of tne integrated
seniority list pf 30.11.2000. Accordingly, the learned
counsel for the respondents filed an additional
affidavit and infnrmed_ that‘ the‘inﬁeqrated seniority
list of 3Z0th Novembnr 2000 had bﬁen actually flnallsed
on 24 9.2002 as already stated in the earller aff1dav1t

by the departmental representatlve. The learned counsel

also informed that “in the 1light of the final

seniority
SC  For their  concurrence  and

./“

thereafter, ' y &rders can be issued.

forwarded

17. o sarned counsel for the applicant again
objecte ha in the past when Shri Unnlkrlshnann and
uhakkarwar were promoted in pursuance of the
list of 30.11:200Q ne concurrenca of the UPSC
~had been obtained vénd thérafore,  it should not be
 insistedv onn now, especially when the abplicantsihave

already retired long ago.

8. The respondents contended  that as per
pnocedure. it was necessary to refer the proposals to
the UPSC for their cbncurrence and accordinqlv, the
proposals miqht have’ feached UP 3C by around lOth of

Dctober, 2002 and UPSC’s concurrence has to be awalteﬂ

posals for promotion have  baen.
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17. It is now seen from the various affidavits

filed by the official respondents that the seniority
|

list has at last has been finalised on 24;9.2002 and now
it is only a matter of concurrence of UPSC. The
responcents are unable to give any definite date or time
peripd by which the UPSC would qive the concurrence or

otherwise to the proposals sent to  them. Normally.,

according to the respandents;/fiig/aﬂed§75ufficiant time

to go through the proposals It would

process has to be
required is to at the UPSC expedites the matter
and gives oncurrence or otherwise within the

Howeveir, the WPSC has not been made
a par @ in all these 0As, as such we are unable to grant
ainy relief by wWaly of any direction to.thé UPGC to give

their concurrence to the p

]

T

oposals forwarded by the
raespongents within a fixed time period. The only course
that is cpen for the respondents is to pursue the matter

with UPSC vigorously. The OAs are disposed of with the

apove observation. No costs.

(GMT.  SHANTA SHASTRY) ' (BIRENDRA DIKSHIT)
MEMBER (A) YICE CHAIRMANMN
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