CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH: :MUMBAI

ORIGINAL APPLICATION NO.837/2001, 838/2001, 839/2001,
840/2001, 841/2001 & 842/2001 .
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THIS THE |G" DAY OF NOVEMBER, 2002

CORAM: :
HON’BLE SHRI JUSTICE BIRENDRA DIKSHIT. VICE CHAIRMAN.
HON’BLE SMT. SHANTA SHASTRY. .- MEMBER (A)

Surash Shivram Kulkarni,
resigding at 3%, 1lst Floor,

Sindhi Society, Chambur,
Mumidal ~400 D14, v Apnlicant

By Advocate Shri V.8, Masuirkar.

1. Union of India thirough the
Chairman, Central Board of
Excise & customs, MNorth Blook,
Central S=scretariat.
New Delhi. '

2. The Chief Commissioner of
Central Excise, 7
Churchgats, Mumbal-400 090,
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3. .THn Cumm1<31nnmr uf Cnnrrnl
: ' 'E cise~I, Mumbai- I, ‘
nu:chqata Mumbai - dﬂ 20, .. R
By Advocate Shri M. I Sethna.
O.&. NO. 8239 '2301
Ra ma|hanmra Daji Shinde, : ' l
residing at C/201 Brind avan,
Shiv - ﬂruthl Kurla, '
Miamba 400 0zZ4.

By Advocats Shri v. s

Yersus
1. Union of India t+ thirough the
Chairman, Central Board o

Excise & customs, North Block,
Central Secr
New Delhi.
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gspondents

The Chief Commissicner of
Central Excise, . :
Churchgate, Mumbai-400 020.
Z. ‘The Commissioner of Central
Excise-I, Mumbai-1, .
' Churchgate., Mumba iw400 020.. .. Respondents

‘ - By Advocate Shri M.I. Sethna

; | ' Q.AL NO. 840/2001

Umakant Chanashyam Kulkarni

residing at A-7?, Ulra Society,
"Dilip Gupte Ma.q, Mahim,

Mumha4~400 ﬁlu. <« Applicant

Yersus

1. Union of India through the
Chairman, Central Board of
Excise & customs, North Block,
Centiral _ECiEtaulat,
Naw Daelhi

z. The Chief Commissioner of
entral Cxcise,
'CnLr~hnat~a‘Mumh i-400 020,
3. The Commissioner of Central
Excise-I. Mumbai-I,
Churchgate, Mumbai-400 0%0.

By Advocate Shri MoT. Sethna.

By Advocate Shri v.&. Masurkar.
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O.A. NO. 841/2001

Vilay Kumar Ramachandra Pa:man
residing at Flat No.11l.

Molax Bhawvan, Fﬁedanaﬁa:,
Chembur, Mumbail-400 089.

By Advocats Shri V.S, Masurkar.
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Q.A. NO. 842/2001

Suresh Balajirac Ghag,
residing at 116-B., Flat
No . 2284 Gest Govindg
Co-~op, Hsg Society,
Tilak MNagar, Chembur,
Mumbai 400 087,

I

By Advocate Shri 8.5, Ghag

Veirsus
1. Union of India through the

Chairman, Central Board of
Excise & customs, Noirth Block,
Central Sscretariat.,

Neaw Daelhi.

2. The Chief Commissioner of
Central Exciss,
Churchgate, Mumbai-400 020,
z. The Commissioner of Central
Excise~1, Mumbai-VwI,
Yardhan Buillding, Wagle Ind.

Estate, Thane.
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-By Advocate Shri M.I. Sethna.
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Hon’ble Smt. Shanta Shastry. Mamber (A)

The issue for consideration in all these OAs
and the grievances are identical.  Advocates both for
the applicants in these O0As and the respondents have

agreed that these OAs <can be heard = together.

accordingly; these 0As are being disposed of by a common.

order.

3

. The applicanfs in " these 0As have approached
this Tribunal with the grievance that though  the
seniority list‘ of Assistant CommisSionér (Junior Tiﬁe

‘Scale) (AC JTS) was published on 30.11.2000 and  the

applicants have been shown as deemed to have been

promoted as As¥Xigtant CoOmmissioner, Group-A JTS as on

/ o '
0As /838 to 842/2001) and on 01.01.1986
£ : h . N

pay fixation»with retrospective effect
and { ;' \ “V ;fference gf bay and allowances. Further,
| ‘were promoted as Joint Commissioner (Jc)
with effect from May, 1995. Thé' applicants are élso

have been prOmotéd as such with effect from

‘May, 1995, but no orders have been issued granting them |

ométion as Joint Commissioher andvpaying them the
difference in pay and allowances due to such refixafionf
Aﬁgrieved by theﬂ non-promotion and noﬁ payment of
difference of pay and allowances, the aﬁpiicants have
approéched this Tribunal!. . For ~ the purposea of
illustration, the facts in O0A No.837/2001 afe given

below. .

héy‘have not beeh'granted the benefit
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Z. The facts of the case are that the applicant

joined service as Preventive Officer Grade-I in the

Customs Department in 1963. Theresafter, he was promoted

as AC Group-A JTS5, Delhi Customs in the year 1990. He
was transferied to various places in the Central Customs
and Excise Department and was granted furthar promotion

to Senior Time Scale with effect from 30.01.1%9%4.

4. The Group-A post of AC is filled 50% by direct
recruitment through UPSC and the balance 50% is filled
through promotion from Group -~ B cadres namely
Superintendents of Central Excise, Superintendents of

Customs and Customs Appraisers. The ,question of

determining the seniority of the officers of

different feedEr cadres jeration. The
applicants state that the & ndia:Faderation

of Central Excise ha i tion No.306/1968

dacided on 22nd

in the ratic  of Central  Excise

Superintendents six posts, Customs Pfevantive
3u§erintende one post and Customs Appraisars S A Lo
posts. Thus, in each package of nine vacancies in the
promotion quota, the guota is te be shared in the ratio
of 6:1:2. The Supreme Court directed the chernment to
rearrange the interse seniority and promotion of tha

respective direct recruits and promote within their

—r
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aucta and secondly promotion in furthef.»highef -service
~and to  arrange their. Seniorify agcdrdingly. The
trespondents thereafter, réviewed all  the adhoc
promotions made to the grade of Ac;frém 1980 onwards and

the orders promoting Gropme officer to the grade of AC

on regglar'basis by preparing vear-wise panel from < 1980

to‘"1996m97; the  panels were ‘issued on 21.11.2000.
Thereafter, the notification reQarding " the seniérity

list was issued on 30.11.2000.

S. © The applicant . states that his name appears at
Gl. No.3 in 'the panel of the ys=ar 1986 and his date of
: promotion to the post of AC is shown as 61.01,1986,

though he was ac

ally promoted in January, 1990. Thus,

the applicant is‘qiven the seniority from 01.01.1986

tlad to_pay of AC from 01.01.19286 in the JTS
. (.1990 in the STS. The appllcant further
oﬁe Shri Om Prakash and-i shri  A.G.
working as AC on 01,01;1986‘and shown junior
o applicaht had now been shoﬁn' in. the seniority
1145 at- 51.M0.1225 and 1229 respectively. _They-were
promotéd to the grade‘of.Deputy Cemmissioner  now ;known
as Joint Commissioner though junior to the applicant.

Applicant is at 81. No.l1224.



6. according to the applicant, the respondents
ought to have convened DPC and promoted the applicant
ahd other promoted candidates as Joint Commissicner in
accordance with the rules, at lsast adhoc promotion

ought to have been considered.

7. The applicant submits further that ons of the
officers namely Shri J.M. Sharma who was promoted in
the panel of 1986 as shown vide Notification dated
21.11.2000 has been granted promotion from Group
Group-A with effect from 01.01.1782 and th 3T
with effect from 01.01.1986 and althoug
retired, his pav was revised and'V\r ’:.‘ Gimilar
promotion ocught 'tov have ber G : hé applicant
also. The applicant has also mentichag’the name of ons
Shri Unnikrishngn, who too has éen promoted on.the
basis of the seniority list publjshed on 30.11.2000 and
the revised panel declare on 21.11.2000, The
respondents have.also issued posting orders of 32 junior
officers who were promoted including three promotees who
were junior to the applicant. The action of ths

respondants therefore is discriminatory and violative of

Articles 14 and 16 of Constitution of India.

1

8. The applicant made a representation to all the

respondents on 3JI0.5.2001, 2F.7.2001 and 04.9.2001. The

applicant has therefores, praved to grant him the benefit

of the senicrity as shown in the seniority 1list of




20.11.2000 and the letter_dated 21.11.2000 showing ﬁhe

empanelment.

_ Co o
2. The respondents did not file a final reply, but
only a limited reply as interim relief . had been prayvad
for by the applicant. The Tribunal did not grant any

interim relief.

1o, . According to the respondents, the applicgtian

is totally misconceived and discloses no cause of action

“than. can be entertained at this stage.  According to

them, -the OA  is not maintainable andvdeservas'tbybe

dismissed at Ahis thés# stage only. = The respondents

pendency of dispute regarding the promotion quota
' feeder cadre. After the Supreme Court

s

rit Petition on 22.11.19%6 the respondents

s and regular'promotees of all India Customs and
',f‘ai Excise services Gréupmﬁ'officers. However, more

an 100 representations have been‘réceivedvaéainst.tﬁe
séidkdraft seniohity list. SinceLrecords as old - as 25
years wefe _fequired tgblchechd in order to Qerify the

claims of the representations, they were still under the

examination and it was very likely that regular

brohotions: made from 1980 to 19%26-97 may again have to

ba reviewedvin order to rectify the bonafide anomalies.

‘Therefore, adhoc promotion to the AC (ST3) has not vet

been reqularised.
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11. The raspondents have not denied the factual
position. Tha applicant was promoted to the grade of AC
(JITS) on adhoc basis with effect: from 30.01.1990 and
further promotad to the grade of AC (3TS) with effect
from 03.11.19%4. It is also not denied that after the
review, the applicant was shown as deemed to have been
promoted to the grade of AC (JTS) on reqular basis with
effect from 01.01.1986. In accordance with the judgment

dated 22.11.19%9¢ the vacancies to the grade of AC (JT18)

by regularising the adhoc promotio aftar

01.01.1980 vide Notification ,In the
Notification, it has been clarifie. officers
mentioned in AS 1, 2 and to have been

promoted with effect from the date commencing of the

panel yaear - to which they/ had been recommended.
Accordingly, a draft combin seniqrity list had been
circulated. However, Ahe respondents submit thét the
applicant is entitlr t§ notional fixation of his pay in
the AC (JTS) grade with effect from 01.01.198¢, he is
not entitled to AC (S8TS) with effect from 01,01,19%0
because the appointment to the AC (3T3) Group-A are made
in accordance with rule 19 of Indian Customs and Central
Excise Service Rules 1987. The promotions are to be
made in the vyear of seniority subject to rejection of
the unfit. Under the rules, there is als& a provision

that an officer appointed to the dgrade ¥YI of the searvics

shall not be considered for promotion to Grade v until
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he successfully completed the pericd of probation. The

promotion can . be made only on the’-_basis of

recommendations  of a duly constituted DPC against the

vacancies available in a vear. Since the seniority had

not been finalised, OPC could not ‘be convened.

12. ~ Coming to the contention of the applicant thatl

Shri Om Prakash Dadhich and Shri A.6G. Shakkarwar, who -

were direct recruit officers and were placed Junior to
the-applicaht, were pfomoted to the grade of Joint
Commissioner "on adhoc _basis in March, 1999, is not
‘broper;jthe respondents submit that fhe applicant would
be cohsidered Vfor promotion to thé grade of Jéint
Commissioner as pern his seniority when the  adhoc
prpmotion to the grade of Joint Commissicners is
hegglariSed. | |

S

13, T e‘féspondents have also taken note of the

cdnte:;}qn
to shi'i

@gfeétigated., Similarly in the cass of Om Prakash

f the applicant against pay fixation granted

- Sharma:énd have stated that the same is

and é-C. Shakkarwar the neﬁpondents submit that

seni7fity also cannot be treated as fixed. 'They have
e eh_prohoted toc the grade of Joint Commissiener on
adhoc basi$ in Maréh‘ 1999 i.e; before the'apblicant
"was promoted to AC (JTS) grade on regular basis, In

short, the respondents have harped on the fact that the

ro.
e e e e e A .




seniority list of 30.11.2000 is not the finsl list, but
only a provisional list and therefore, the relief sought

by the applicant is premature.

14. | In this connection, the learned counsel for the
applicant drew our attention to a judgment of the
Chennai Bench of the Tribunal in 0a NO.166/2000 decided
en  20th December, 2001 wherein the same saniority list
of 30.11.2000 was under consideration and in this
judgment it has been mentioned in para 2 that the
learned cqunsel'for the official respondants has filed
additional reply stating that as per the Supreme Court’s
order, the Ministry has reviewed and regularised the
integrated seniority list of promotedv AC  of 1997 and
issued order and nofification dated 20.11.2000. In para
3. it  has been further stated, now that the seniority

list has been finalised. it is for

convene a ODPC and promote the

promotees and Joint Commissioner

rulas. Thus, according to rned jcountel for the

applicant, the responden admifted that the
cannot therafore,
now be said that ¥he seniority- is not finalised.

15. The learned couns

for the respondents alsgo

produced a copy of anotégp//gudgment of the Bangalore

' b
Bangatere Bench of the Tribunal in 0A No.1707 and other

connected OAs of 2001 in the case of K.G. Bhat g(Others
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Vs. :Union of India & Others. In,this'judgﬁént also the
sehiority - list  of = 3oth November VQOOO was under
qonsideration. It was held in tﬁié'judghent that at any
rate the seniority list of 30;11;2000 is only.‘ a
provisional seniority list,  it-was cbserved tﬁusi “We
figd thgt thé objections were invited by fixing thé,lésf
daté as 31.12.2000. After publishing the seniority list
\of §6th November; 2000 more than 1 1/2 years have ‘bé&ﬁé'
lapééd, iUhétever the objectioh raiSed‘ih pursuance of
| | the brovisional seniority li$t; the depaftmenﬁ should

have decided by t time _and' prepared the final

seniority list of/ officers of Indian- Customs & - CJ.
Central Excis \ The application was disposed of
'1sebt e'%féio ity list and 'prepare the final

to fin
se%§8¢?ty lis ,é;ter considering the objsctions, if any.

ficial respondents were directed.

16, | We have heard the 16$rned'counse1 for both the
sides /and . have given our careful consideration té the.

N rivél‘éonténtiﬁns. We have also perusad tha judgments
relied upon by the applicant as well as tﬁevrespondents. | {

During thé course of hearing of the OA when the learned
counsel for the respondents producéd tha judgment of the
Bahﬁalore'éench of the Tribunal dated 19.?.200Q Cin
identiéal‘ matter, the -departmental representative was
présent in the'court on that_da?.‘iﬂe made & sfatemeht»
that _the' sehiority list of 30.11_2000 had,nof_béen

fihaliséd,gbut'was likely to;bé fina1ised by the end :of
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September, 2002, subject to any order that may be passed
by the court. He undertook to file an affidavit to that
effect and he was permitted fo do so, and he did file an
affidavit on‘,09.8.2002. This is conflirming tha
statement that he had made on 08.8.2002 in the court.
The learned counsel for the applicant had taken
objection to the contents of the additional affidavit
and had also mentioned about the judgment of the Chennai
Bench in 0A No.166/2000 decided on 05.01.2001. Aftar
hearing both the sides, the Tribunal was of the
considered view that the seniority 1list of 30.11.2000
vefweh b

with was integrated seniorlty list prepared in pursuance
of the judgment of fhe Supreme Court dated 22.11.1%9¢ is
still a pfovisional seniority list. Thig w avident
from the letter dated 30.11.2000 that thé senigrity list

was & provisional seniority list ra of the

said letter it had been advi itculate® the list

among all the concerned cofficgr Jofficers may
file objections if any
later than 13.12.2000. | d counsel for the
applicant was not in a position/to produce before this
Tribunal any material to oW fhat the list of
30.11.2000 had been agtyally finalised and alsc after
perusal of the judgment of fhe Chennai Bench of the
Tribunal, we found thaf even the respondeants had not
made any averment that the list of 30.11.2000 had baen
finalised actually. We held that the seniority list cof

30.11.2000 was still not finalised. Thereafter, the
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leérned counsel for the respondﬂnts had undertaken to
file an affidavit before the next date qff hea:inq in
regard to the progress in flnallsatlon of the inteqrated
~sen10r1ty list of 3o. 11 2000, Accordlngly, the_l@arned
- counsel for the respondents filed. an addltlonal
affidqvit and informed that the 1nteqrated senlerlty

list of 3Z0th November, 2000 had bgen actually finalised

on  24.9.2002 as already stated in the earlier affidavit

by the departmental representative. ‘The learned counsel

also informed that now in the light of the final

seniority = 1list, posals for promotioh have been

forwarded to 3C  for their concurrence  and

rders’ can be issued.

le:féédicounsel fof fhé- apblirant .again
in the past when Shri Unnikrishnann and
Shrivaae'_\uhakkarwar ware promoted in pursuance of the
seniority list of 30.11.2000 no concurrence of the UPSG
héd besen obtainesd and therefore; 1t should not  ba
insiﬁtéd upon now, especially when the apblicants have

~already retired . long ago.

18, The respondents = contended that as pef
procedure, it _waé necessary té”refer’thé pfoposals to
the URPSC for their c;ncu%rence and arcordlnqu. “the
proposals might have‘ reached’ WUPSC by around 16th of

October, 2002 and UPSC’s concurrence has to be_awalted.

e
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1?. . It is now seen from the various affidavits
filed by the official respondents that the seniority
list has at last h&é begen finalised on 24.9.2002 and now
it is only a matter of concurrsnce of UPSC. The
respondents are unablé to give any definite date or time
peripd by which the UPSC would qgive the jiisgrrence or

otherwise to the proposals sent to then Normally.

according to the respondents. UPSC needd sufficient time

7
to go  through the proposals. I ; fair to the

to make them wait for inoid s & Fime. Since the

procedural concurrenc is necessary, the

process has to be gone throug A1l that is now

'
-

reaguired is to see that the SC expedites the matter

and aqives its concurrence or otherwise within the
stipulated pveriod. However ., the UPSC has not bszen mads
a party in all these Oas, as suchvwe are unable to grant
any relief by way of any direction to the UPSC to qgive
their concurrence‘ to the proposals forwarded by the
reépondents within a fixed time period. The only course
that is cpen for the respondents is to pufsue the matter
with UPSC vigorously. The 0OAs are disposed of with the

above observation. No costs.

(GMT. SHANTA SHASTRY) ' (BIRENDRA DIKSHIT)
MEMBER (A) VICE CHAIRMAN
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