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"ORDER _ o
Hon’ble Smt. Shanta Shastry.  Member (A)

The issue for“cbnsiderétidn_in all these 0Oas

and the grievances are identical;v  Advocates both  for

'the applicants;rin thése 0pas and the respondents have

agreed that these OAs can be  heard together.'

accordingly, these OAsyare being-disposed’of by a common

~order.

B3

. The applicants in these OAs ha?e abpfoéchad
this Tribunal with tﬁe_ grievance that fhoggh the
seniority. list of - aésistant commissioner (Junior Time
scale) (AC JT3) was publishad on 30.11,2é00v'and the
‘applibahts_ haye been shown as deemed Ito. have bean
promoted as éssistantvCommiséioner, Group;A JT$ as on
01..01.1983 (in 0As 638 to 842/2001) and on 01.01.198&

(in 0A 837/2001), Mfidy have not been granted the benefit

5 Y fixagfén_with retrospective effect

iomoted as Joint'Comhissionef (JC)
1995. The applicants are also
been promoted as such with effect from
Te} orders“havé been issued granting them
as Joint Commissioner and paying them tﬁé
'diffeféhce n pay and alléwance$:duebt0 such refixation.
‘ by thé non-promotion  and non waymént of

diffebehce of pay and allowances, the applicants have

‘approached this Tribunal. For the  purposs of

illustration, the. facts in oA NGo.837/2001 are given

below.
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Z. The facts of the case are that the applicant
joined service as Pre?entive Officer Grade-I in the
Customs Department in 1963. Thereafter, he was promoted
as AC Group-A JTs; Delhi Customs in tha year 19%0. Hea
was transferred to various places in tﬁe Central Customs
and Excise ODepartment and‘was granted further promotion

tc Senior Time Scale with effect from 30.01.1994.

4. The Group-A post of AC is filled $0% by direct
recruitment through UPSC and the balance %0% is filled
through promotion  from Group - B cadres namely

Superintendents of Central Excise, Superin

Customs and Customs Appraisers.
determining the seniority of
different feeder cadres

applicants state that Federation

ad filed

of Central Excise on

No.306/19688

before the Supreme Court. “as decided on 22nd

November, 19%6 whérein'the reme Court decided the
issue of promotion from e three cadres‘mentioned above
in the ratic of 6:1:2 i.e. éentral Excise
Superintendents six posts, Customs Preventive
Superintendent - one bost and Customs Appraisers - two
posts. Thus, in each package.of nine vacancies in the

promotion gquota, the gquota is to be shared in the ratic
| of 6:1:2. The Supreme Court directed the éoverﬁmant to
rearrange the interss seniority and promotion of tha

respective direct recruits and promote within their

“eub.




B

quota énd‘secondly promotibn'in férther'_higher “service
and fo Coarrange their"Senibrityf«aécordinﬁly, The
resppndents -thereafter? revie@ed' ‘ali the adhoc
’promotions hade to fhe qradn'of AC from 1980 onwérds and

the _orders promotlnq Crcup B officer to the qrade of ﬁC

Wn reqular ba51s by preﬁarlnq year-wise panel from 178%

to 1996~97; the panels were issued on 21.11.2000.
Thereafter, the - notification regarding “the seniority

list was issued on 30.11°.2000.

[ %2

. The applicant states that his name appears at
31. No.3 in the panel of the vear 1986 and his date of
promotion to the post of AC is shown as 01.01.1986,
though he was attuélly bromoted‘in January., 1590.. Thus,

the applicant is:g° en’ the. ‘seniority from 01.01.1986

for promntion as per the ratio of the

/

Thé appliuant therﬂfore pravs that

since he was.

Apex Court J dgment.

//; ac from 0n1. 01 1986 1n the . JTQ

he ié‘ehtitled'tb

in the STS. The applicant further

to thgfé flicant had now been shown in the  §Eniority
| and 1229 reSbectiQely. They were
promoted to the grade of Deputy Commissionef now  known
_as_‘Joint Commissioner though junior to the:apblicﬁnt.

Applicant is at S1. No.1224.

5hri  Om  Prakash and = Shri  A.G.

B
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6. According to the applicant, the respondents
ought to have convened DPC and promotsed the applicant
and other promoted candidates as Joint Cemmissiener in
accordance with the rules, at least adhoc promotion

ought to have been considered.

7. The applicant submits further that one of the
officers namely Shri J.M. Sharma who was promoted in
the panel of 1986 as shown vide Notification dated
21.11.2000 has been granted promotion from Group B teo
Group-A with effect from 01.01.1982 and the JTS to STS
with effect from 01.01.1986 and although 3hri Sharma had

retired, his pay was revised and refixed Similar

promotion ought to have been

also. The applicant has a name of onea

Shri Unnikrishnan, promoted on the

basis_of the sen on 30.11.2000 and

the revised

panel de on 21.11.2000. The

=4
respondents have also syed posting orders of 32 junior

rofficers who were

e

were junior

romotaed including three prometees who
o the applicant. The action of the
respondents therefore is discriminatory and violative of

Articles 14 and 16 of Constitution of India.

8. The applicant made a representation to all the
respondents on 30.5.2001, 23%.7.2001 and 04.9.2001; Thes
applicant has therefore, praved to grant him the benefit

of the senicrity as shown 1In the seniority list of



v:o.lg.zooq and the letter ‘dated 21.11.2000 showiﬁg tha

empanelment.

. The respondents did nbt.fila a final reply, but

only a limited reply as Interim relief had been prayed

~for by*the applicant. The Tribunal did not arant any

interim relief..

1o. .:hccording to the nespdﬁdents, the application
Ais totally misconceived and discloses no cause of action
than can be entértainéd at this stége. According to
“them, the 0A is not haintainable and deserves to be
‘dismissed at tﬁis thésL stage only. The respondents
submit fhét adhoc promotions have been made during the

pendency of the disglte regarding - the promotion quota

for different er cadre. = After the Supreme Court -

/

" daecided the ' ition/on 22.11.1996 the respendents

p}eoaredx : nEined seniority list of all diract

-recrﬁ“v R ‘oromotees of all India Customs and

Ceptral { Afvices Group-A officers.. However, more
v 7/ : S _
S ; . - : ) .. > :

éngn é;entatlons have been received against the

said draft seniority list. $Since records - as old as 2%

be : P
yRars re required to checke in order to verify the
claimg of the representations, théyfwere.étill under the
examination and it was very likely  that  regular

promotions made from 1980 to 1996-97 may again have to

be;revieWed in order to rectify the bonafide _anomalies.,

Therefore, adhoc promotion to the AC (STS). has not vyet

been reqularised.

B0
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11. The raspondents have net denied the factual
position.  The applicant was promoted to the grade of éC
(J738) on adhoc basis with effect from 30.01.1990 and
further promotad to the grade of AC (STS) with effect
from 03.11.1%%4. It is also not denied that after the
rgview,v the applicant was shown as desmed to have been
promoted to the grade of AC (JTS) on reqular basis with
affect from 01.01.1986. 1In accordance with the judgmsnt
dated 22.11.19%¢ the vacancies to the grade of AC (J3713)
falling to the share of promotion quota have been filled
by regularising the adhoc promotions made after

01.01.1%80 vide Notification dated 21,11.2000. In the

Notification, it has been clarifi
mentioned 1in AS 1, 2 and 3
piromoted with effect commen ingwof‘ the

panel vear :fg///

Accordingly., a draft combined senigrify’ list had been

racommended .

circulated. However, wspondenﬁé submit that the
applicant is entitled tonotional fixation of his pay in
the AC (JT38) grade-with effect from 01,01.15@6, he is
not entitle to AC  (8TS) with effect from 01,01,1990
becaus ‘ he appointment to the AC (STS) Group-A are made
in accordance with rule 19 of Indian Customs and Central
Excise Service Rules 1987. The promotions are to be
made in the year of seniority subject to rejection of
the unfit.l Under the rules, there is alsa & provision
that an officer abpointed to the grade VI of the service

shall not be considered for promotion to Grade V until
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he successfully completed the period 6f phobéfioh. The
- promotion ‘cén' be made oniy . on the fbasié of
.re;ommendations:,of a dulyvconétitUtéd DPC against the
vacanéiés availabie‘in a Qeaf. Sinéé.tﬁe éehidrity ihad

not been finalised, OPC could not be convened.

iz. . Coming' to the contentiocn of the ahplicant that

Shri Om'Pfakash Dadhich andehri A.G. .- Shakkarwar, who

were direct recruit officers and were placed junior to

the applicant, werea promoted to the grade of Joint
Commissioner on adhoc basis in March, 1999, is not
proper, the raspondents submit that the applicant would

promqtiqn to the grade of Joint

be considered for
Commissioner per. his seniority when the adhoc
promotion . grade of Joint Commissicners is

Craegularised.

dents have also taken note of the
contentivon of e applicant against pay fixation granted

to Shri _Sharma and have stated that the same is

beihg/inv
Dadﬁicnfand A.G. ’Shakkarwar thé respendents.éubmit thgt
tiﬁé/{he'sehioriiy list is finally br?ughtn cgt- théir
seniority alsc cannot be tréated as‘fixéd.  fhe? have
beeﬁ promotgd to the grade of Joint Commissiénér on

acdhoc basis in March, 1999 i.e. before the applicant

was promoted to AC (JTS8) grade on “regular pasis. S In

sﬁort, the respondents have harpad on the fact that the

Stigated. Similarly in the‘case>af10m Prakash

E



seniority list of 30.11.2000 is not the final list, but
only a provisional list and therefore, the relief sought

by the applicant is premature.

14. In this connection, the learned counsel for tﬁe
applicant drew our attention to a judgment of the
Chennai Bench of the Tribunal in OA NO.166/2000 decided
cn  20th December, 2001 wherein the same saniority list
of 30.11.2000 was under consideration and in this
judgment it has been mentioned in para 2 that the
learned counsel for the official respondents has filed
additional reply stating that as per the Supreme Court’s

order, the Ministry has reviewsd and ragularised the

integrated seniority list of promoted
issued order and nofification date
Z, it has been further sth
list has been finalised. i respondents to
convene a DPC apd/”orom fe applicaﬁt and other
promotees and Joint Commj in accordance with
rules, Thus, éccord .g to the learned counsel for the
applicant, the respbndents have thus admittéd that the
seniority 1{%? has been finalised. It cannot therefore,

now be said that the seniority list is not finalised.

15. The learned counsael for the respondents also

produced a copy of another judgment of the Bangalore
3 ' '

Bangatere Bench of the Tribunal in 0A No.1707 and other

connected OAs of 2001 in the case of K.G. Bhat gkOthers



Ys. Union of India & Others.
seniority list of  30th November 2000 was under
consideration. It was held in this judgment that at any

rate the- seniority list of 30.11.2000 is only a

provisional seniority list, it was cbserved thus: "We

find thgﬁ the objection$ were invited by fixing the last

‘date‘as'sl.;2.2000. After pUbliéhing the seniority list

of 30th November, 2000 more than 1 1/2 years have beent

lgpséd,-iwhatevér the objection raised in pursuance of
the provisiohal seniority list,  the department shouid
have decided by this time and’ pfébared the final
seniority list of »fhe officers df Indi&n' Customs ‘&

p-A." The application was disposed of

Central Excise Gr
as  premature/and the official respondents were directed
to fingli rity list and prepare the final

senior ity considering the objections, if any.
do. have heard the learned counsel for both the
contentions. We have also perusaed  tha judgments

relied upon'Ey the applicant'as weil as the respondents.

ODuring the courée of hearing of the OA when the learned

counsel for the respondents produced the judgment of the

Bangalore Bench of the Tribunal dated 1?.7.2@00 “in

idehtical matter, the departmental representative Wa S

present in the court on that day. He made a statement

“that the seniority list of 30.11.2000 fhad not been

finalised, but was likesly to be finalisaed by the end of

In this judgment also the

have given our carsful consideration to the



September, 2002, subject to any order that may be passed
by the court. He undertook to file an affidavit to that
effect and -he was permitted fo do s0, and he didg file an
affidavit on 0%.8.2002. This is confirming the
statement that he had made on 08.8.2002 in the court.
The learned counsel for the applicant had taken
objection t& the contents of the additional affidavit
and had also mentioned about the judgment of the Chennai
Bench in 0A No.166/2000 decided on 05.01.2001.  Aftar
hearing Soth the sides; the Tribunal was of the
considered view that the seniority 1list of 30.11.2000

velieh b ) )
with was integrated seniority list prepa

still a provisional sepiorit: i This pas evident

from the letter da list

was & provisional ssniority list ad/i the
4’94& . .

said letter it list

among all the concerned ficers and the officers may

file objectioné f any immediately and in any case not
later than 1%.12.2000. As the learned counsel for the
applicant was not in a position to produce before this
Tribunal any ‘material to show that the list of
$0.11.2000 had been actually finalised and also after
perusal of the judgment of the Chennai Bench of the
Tribunal, we found that even the respondents had not
made any averment that the list of 30.11.2000 had been

- finalised actually. We held that the seniority list of

'30,11.2000 was still not finalised. Thereafter, the
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learned counsel. for the respondnnts had undertaken to

flle an affldav1t before the next date of heazinq in

| reqard to the proqress in flnallsatlon of the 1nteqrated

senlorlty list of Z0.11. 2000 'ﬁCcordingly; the learned

counsel. for the respondents filed an .additional

’ ,affidévit and '1nfnrmed that the 1nteqrated seniority

list of 30th Novembnr 2000 had been actually finalised

on ' 24.9.2002 as already stated in the earller aff1dav1tv

by thﬁ departmental representatlve The learned ceunsel

also informed that now in the light of the final

- seniority list, proposals for promotion have been

forwarded to the UPSC for their concurrence  and

thereafter, necessary crders can be issued.

rned counsel | for the applicant. again

obje;ted that \i he bast when“Shri Unnikrishnann and

j ak apwar ware promoted in pursuance of the

and the{efure,' it should not be
especially when the applicants have

already /fretired long ago.

The respondents contended - that as per
proéedure. ~it was necessary to refer the proposals to
the UPSC for their <concurrence and accordingly, the

proposals might have reached UPSC by around 10th of

October, 2002 and UPSC’s conéurrencé has to be awaited.

™



19. It is now seen from the various affidavits
filed by the official respondents that the seniority
)list has at last h&é been finalised on 24.72.2002 and now
it is only a matter of concurrence of URSC. The
respondents are unable to give anvy definite date or time
péripd by which the UPSC would qive the concurrence or
otherwise to the procosals sent to  them. Normally.

according to the respondents., UPSC needs sufficient time

to go  through the proposals. It would be unfair to the

applicant especially to those who hizi//élfégg;jjr&ti

to make them wait for inordinately-Tong time.

procedural concurrence of

process has to be

reguired is to

and gives its erwise within the

stipulated period. However ~Tthe UPSC has not been made
a party in all these 08 . ch we are unable to grant
any relief by way of any direction to the UPSC to qive
their cong ?rw ce. to’ the proposals forwarded by the
respongents within a fixed time period. The only course
that is cpen for the respondents is to pursue the matter
with UPSC vigorously. The 0As are disposed of with the

avove observation. No costs.

(GMT. GSHANTA& SHASTRY) ' (BIRENDRA DIKSHIT)
MEMBER (A) YICE CHAIRMAMN
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