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- ORDER :
Hon’ble Smt. Shanta Shastry.  Member (A)

The 1issue for consideration in all these 0As

_ and the grievances are identicaltv ’ﬁdvocates‘ both for

the applicants in fhese‘ Oﬁsvand the respondents have
agreed "thaf these  OAs ;can bé heard toéethér.
acchdingly; these OAs are beiﬁg‘disDOSed of by a. .common.
order. | | ;

2. The applicants in. these dAs ha?e abproached
this Tribunal with the grievénce “that though  the

seniority 1list of Assistant Commissioner (Junior Time

Scale) (AC JTS) was published on  30.11.2000 and the
) applicanté ﬁhavé been shown as deemed to have been

promoted as Assistant Commissioner, Group-a JTS as on

01..01.1983 (in -OAs 838 to 842/2001) and on 01.01.1986

(in 06;837/200: they have not been granted the benefit
s . o . )

pay fixation with retrospective effect

% rente of bay and allowances. FUrther,

7 but no orders have been issued ﬁrantingbithem
.‘dtioh as Joint Cpmmissioﬁer énd paying:thém the
(ence'in pay and allowances dué_to'spch“refixatiﬁn.
Aggrieved by the nonmpromotiqn and non payménf"of
difference of  pay and a;léwanCesQ7the applicants have
app}oached this Tribunal. For the. purposa of
illustration, the facts in oA No.837/2001 are given

below.
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Z. The facts of the case are that the applicant
joined service as Preventive Officer Grade-I in the
Customs Department in 1963. Thereafter, he was promoted
as AC Group-A JTS, Delhi Customs in the vear 13%0. He
was transferred to various places in the Central Custéms
and Excise Department and was granted further promotion

te Senior Time Scale with effect from Z0.01.19%4.

4. The Group-A post of AC is filled 50% by direct
recruitment through UWPSC and the balance Sd% is filled
through promotion from Group -~ B cadres namely
Superintendents of Central Excise, Superintendents of
" Customs and Customs Appraisers., _ 7 auestion of
determining the seniority of 'the//éggzlﬁéﬂ officers of
different feeder cadres w -onsjdefation. The
applicants state that tﬁé:/iorn» ” _ <f§/F;deration

of Central Excise d file

tion No.306/1968
before the Supfeme Court was decided on 22nd
November, 1976 whérein the Court decided the

issue of promotion from ¥fhe three cadreas mentioned above

in the ratic  of 6:1:2 i.e. Central Excise

Superintendent; six  posts, Customs Preventive
Superintendent - one post and Customs Appraisers - two
posts. Thus, in each package of nine vacancies in the
promotion quota, the quota is to be shared in the ratic
of 6:1:2. The Sdpreme Court directed the écvernment to

rearrange the interse senicrity and promotion of tha

respective direct recruits and promote within their

__—r



aucta and secondly promotion in further higher service

and to arrange their senioritvy accordingly. The

respondents thereafter, reviewed all the adhoc

‘promotions made to tha grade of AC>frdm 1980 chwards and

~ the orders promoting Group-B officer to the grade of AC

on regglar basis by preparing vear-wise panel from 1980

to 1996-97; the panels -were issued on 21.11.2000.
Thereafter,‘the notificatibh““regarding the'vsenidrity

list was ‘issued on 30.11.2000.

S, : The applicant /states that hié nams appears at

/

'anelyef the vear 1986 and hié»date of

post of AC is shown'as:01.01.1986,
 .ﬁiy'pfomotéd in January, 1950. Thus,
given the seniority from 01.01.1986
due for promotion as per the ratio of the
judgment.. The applicant‘fhéréfore-ﬁrays that
heﬁié/e.titled to pay of AC from.dl.01.198§ in the JTs
“and ffom ©01.01.1%90 in the 875, The applicant further
-SQbmits that -one Shri Om Prakash and Shri, A.G.

Shakkarwarv working as AC 6n 01.01.1986 and shown iunier

to the applicant had now beén'_shown vin the senibrity-

llist at 9S1.No0.122% and 1229']fespective1y. Thevaere
promoted to the grade of Deputy Commissioner now Known
as Joint  Commissioner though junior to the applicant.

Applicant is at S1. No.1224.



6. pccorcdging to the applicant, the respondents
ought to have convened DPC and promoted the applicant
and other promoted candidates as Joint Commissicner in.
accordance with the rules, at lsast adhoc promotion

olght to have been considered.

7. The applicant submits further that on= of the
officers namely Shri J.M. Sharma who was promoted in
the panel of 1986 as shown vide Notification dated
21.11.2000 has been granted promotion from Group B to
Group-A with effect from 01.01.1%982 b ¥
With effect from 01.01.1986 and a&fﬁ//z:é;

retired, his pay was revis apnd aefireds” Similar

e JTS to STS

ri Sharma had

promotion ought to hauéﬁ_b an (¢ o the applicant

also. The appliZZSE/ﬁas 1so men!i' ad the name of one
- Shri Unnikrishnaf, who |too been.promoted on the
basis of the Epiority 11 t ublished on 30.11.2000 and
the revised panel’ dezlared on 21.11.2000. The
respondents have'also issued posting orders of 32 junior

officers who were promotaed including three promotees who

were junior to the applicant. The action of the
respondents therefore is discriminatory and violative of

Articles 14 and 16 of Constitution of India.

8. The applicant made a representation to all the
respondents on 3J0.5.2001, 2T.7.2001 and 04.9.2001, The
applicant has therefore, praved to grant him the benefit

of the seniority as shown in the seniority list of
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dismissed at tHhis

30.11.2000 and the letter dated 21.11.2000 showing tha

empanelment.

?. .~ The respondents did not file a final reply, but

only a limited reply as interim relief had been prayad

for by the applicant. The Tribunal did not 'grant a&ny

interim relief.

10. According to the respondents, the application
is totally misconceived and discloses no cause of action
than can be entertained at this stage. ' according to

them, the 04 . i§ not maintainable and deservés to be

ALY

stage only. The respondents

submit tha promotiéns have been made during the

ispute regarding .the promotion quota
feedsr cadre. ’ After the Supreme Court

it Petition on 22.11.19%6¢ the raspondents

100 representations have been received against the

said draft seniority list. Since records as old as 25

be o
years were reaquired to checked in order to verify the
claims of the representations, they were still under the
examination and it was very likely that regular

promotions made from 1980 to 1996m97-may_again have to

be reviewed in order to rectify the bonafide anomalies.

Therefore, adhoc promotion to the AC (STS) has not vet

been reqularised.

b

‘—.....!z\-



11, . The respondents have not denied the factual
position. The applicant was promoted to the grade of AC
(IT8) on adhoc basis with effect from 30.01.1990 and
further promoted to the grade of AC (STS) with effect
from 03.11.19%4. It is also not denied that after the
review, the applicant was shown as deemed to have been
promoted to the grade of AC (JT8) on reqular basis with
affect from 01.01.198é. In accordance with the judgmant
dated 22.11.199¢ the vacancies to the grade of AC (J13)
falling to the share of promotion quota have been filled

by regularising the adhoc made after

01.01.1980 vide HNotification

it has.been ifieg ag//f;e officers

mentioned in A% 1, 2 Y ) zémed to have been

Notification,

panel veaar

Accordingly, a draft combirfed seniority 1list had been

circulated. However, /the respondents submit that the

applicant is entitl d to notional fixation of his pay in
the AC (JT3) e with effect from 01.01.198¢, he is
not entitled to AC (8TS) with efféct from 01,01,19%0
because the appointment tc the AC (STS) Group-A are made
in accordance with rule 19 of Indian Customs and Central.
Excise Service Rules 1987. The promotions are to  be
made in the vyear of seniority subject to rejection of
the unfit. Under the rules, there is als& a provision

that an officer appointed to the grade ¥I of the service

shall not be considered for promotion to Grade V until
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he successfully completed the period of probation. The
promotion can be made - only  on the basis of
recommendations of a duly constituted DPC against'the
vacancies available in a vsar. Since the seniority had

not been finalised, OPC couid not be convened.

12. Coming to the contention of the applicant that
Shri Om Prakash Dadhich and Shri A.G. Shakkarwar, who
were direct recruit officers and were placed junior to

the applicant, wera promoted to thé grade of Joiht

T

Commissionerx/‘ ‘adhoc  basis in March, 1999, is not

proper, the resp'ldegmé submit that the applicant would
or promotion to the grade of Joint
Comp’ - per his seniority when the  adhoc

promotio ; the grade of Joint Commissicners .is

1z. The respondents have also taken note of 'the

centention of the applicant against pay fixation grented

to Shri J;M. Sharma and have stated that the same is
being inveétigated. Similafly in the case of Omiprakash_
. ' Dadhich and A.G. Shakkarwar thevrespondenté sulbmit that
‘ till thé'éeniority list is finally brought out their

seniority alsc cannot be treated as fixed. Thay have

‘ been bromqted to the grade of -Joint Commissiener on
adhoc basis in March, 1999 i.e. before the spplicant
was promoted to AC (JTS) grade on -regular basis. = In

é ' short, thekrespondents have harped on the fact that the




seniority list of 30.11.2000 is not the finel list, but
only a provisional list and therefore, the relief sought

by the applicant is premature.

14. In thié connection, the learned counsel fef the
applicant drew our attention to a judgment of the
Chennai Bench of the Tribunal in 0A NO.166/2000 doéided
en  20th December, 2001 wherein the same saniority list
of 30;11.2000 was under consideration anq. in this
judgment it has been mentioned in para 2 that the

learned counsel for the official responden has filed

additional reply stating that as per preme Court’s

order, the Ministry has

of 1997 and

issued order and notifi ' 11.2000. 1In para

integrated seniority list of

3, it has been fu¥ther stat d, fow that the seniority

list has been f{nalised, it for the respondents to
convene a ODOPC and prq.ofe the applicant and other
promotees and Joint ommissioner in accordance with
rules, Thus, ording to the learned counsel for the
applicant, the respondents have thus admitted that the
seniorityvlist has been finalised. It cannot therefore,

now be said that the seniority list is not finalised.

15. The learned counsal for the responmdents alse

produced a copy of another Jjudgment of the Bangalors
b ' ) )

Bangatere Bench of the Tribunal in 0a No.1707 and other

connected OAs of 2001 in the case of K.G. Bhat S(Othera
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Vs,  Unionvqf India & Others. Iﬁ this judgment also the
seniority  1ist‘ of S0th Noveﬁber 2000 was under
considerat}on. Itbwas.heid in this judément;thatvat any
rate the seniority list of 30.11.2000 'is onl&\ a

provisional senicrity list, it was observed thus: "We

find that the objections were invited by fixing the last

date as Z1.12.2000. After publishing thé‘Seniority,list

of 30th November, 2000 more than 1 1/2 vears have beerlt

3 L] : ‘ - o '
lapsed, ~Whatever the objection raised in pursuance of
the provisional seniority list, the department should

have deéided' b

the officers of ~ Indian Customs &

5;@}" The»applicétion was disposed of

‘the official respondents were directed

rist after considering the objections, if any.

des ‘and have giveh our éarefuljcqnsideratipn tQ the
ﬁival'contentioné. We havé also perusad vthe ~judgﬁ§nts
reiiéd»upon-by the applicant as well as‘thebréspondents.
During“the~course of hearing of‘thé 6& when;the learned
counsel for the respondents produced the judgment of the
Béngalbre.Behch o% the Tribunal dated 1%.7.2000 ‘in
present‘in\the court on that;day; He méd& a <sfatement
that . the seniority list of 30.11.2000  had not been

finalised, but was likely to be finalised by the end of

this time and prepared the final

‘seniority list and brebarej-thes fina1

identical matter, the departmental representative was:

B t

'



September, 2002, subject tc any order that may be passed
by the court. He undertcok to file an affidavit to that
effect and he was permitted fo do s¢, and he did file an
affidavit on  0%.8.2002. This is confirming the
statement that he had made on 08.8.2002 in the court.
The learned counssel for the . applicant had takein
objection to the contents of the additionallaffidavit
and had also menfioned about the judgment of the Chennai
Bench in 0A No.1&6/2000 deci¢ed on 05.01.2001. Aftar
hearing both the sides, the Tribunal was of the
considered view that thé seniority 1list of 30.11.2000

veileh b ) )
with was integrated seniority list prepa pUrsuancs

of the judgment of the Supreme Court dated 2 is
still a provisicnal seniority ff/;

from the letter dated 30.11.20Q
was & provisiocnal senicrity/list a the
said letter it had been advised|to circuiata the list

among all the conce

ed officer had tha officers may

file objectioné if any immediately and in any case not
later than 13.12.2000. As/the learned counsel for the
applicant was not in-4 position to produce before this

Tribunal any material to show that the list of
30.11.2000  had been actually finalised and also after
perusal of the judgment of the Chennai Bench of the
Tribunal, we found that even the respond;nts had not
made any averment that the list of 30.11.2000 had been
finalised actually. We held that the senilority list of

30.11.2000 was still not finalised. Thereafter, the
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‘learned counsel for fhe resbondents had undertaken to
| file an affidavit beforas the next date of hearing in
reéard‘to the progress in finalisation of the intégratéd
‘seniority list of 30.11.2060. ﬁccordinng; the learned
counsel for thé‘ respondents filed an additionél

affidavit and informed that the integrated seniority

list of Soth November, 2000 had been actuali# finalised

on  24.9.2002 as already sfated in the earlier affidavit
by the departmental representative. The learned counsel

also informed that now in ‘the 'light of the final

seniority proposals for promotion have been

forwarded UPSC - for their concurrence and
théreaf dry corders can be issued.

ea?ged counsel for the applicant'.again
at in the past when‘sﬁri Unnikrishnann and
Shri A\GL Shakkarwar wersas promotéd ih'purﬁﬁancé of  the
senjspity list of 30.11.2000 no concurrenca of the UPSG
(héé been ‘obtaihed énd. therefore, it should not ba
insisted upbn now, eépecially,wheh the applicants have

already retired long ago.

18. The respondents 'cohtended that as per

procedure, 1t was necessary to refer‘the proposals to.

the UPSC for  their concurrence and accordingly,  the

proposals might have reached UPSC by-aroﬂdeLOth of

October, 2002 and UPSC’s concurrence has to bs awaited.'



17. It is now seen from the various affidavits
filed by the official respondents that the seniority
list has at last h&é bzen finalised on 24.9;2002 and now
it is only a matter of concurrence of UPSC. The
respondents are unable to give an? definite date or time
peripd by which the UPSC would qive the concurrence or
otherwise to the proposals sent to  them. Normally.
according to the respondents, UPSC needs sufficient time
to go through the proposals. It would be unfair to the

applicant especially to those who have already

i

procedural concurrence

process has to be gone

is now
required is  to se:/}b t the R : tes the matter
and gives 1its condurrence within the

any relief by way of ap¥ directi to the UPSC to give

their concurrence“ t
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forwarded by the
raespongents within a fixed time pefiod. Tha only course
that is open for the respondents is to pursus the matter
With UPSC vigorously. The OAs are disposed of with the

above observation. No costs.

(SMT. SHANTA SHASTRY) ' (BIRENDRA DIKSHIT)
MEMBER (&) VICE CHAIRMAN



