CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH: :MUMBAI

ORIGINAL APPLICATION NO.837/2001, 838/2001, 839/2001,
840/2001, 841/2001 & 842/2001

THIS THE lSmDAY OF NOVEMBER, 2002

CORAM:

HON’BLE SHRI JUSTICE BIRENDRA DIKSHIT. VICE CHAIRMAN.
HON’BLE SMT. SHANTA SHASTRY . .- MEMBER (A)

Suresh Shiviram Kulkarni,
residing at 39, 1lst Floor.

Sindhi Society, Chembur,
Mumbal - 400 0146, o Applicant

By Advocats Shiti V.95, Masurkair.

1. Union of India thirough the
Chairman., Central Board of
Excise & customs, Morth Block,
Central Secretariat,
Mew Dalhi.

2. The Chief Commissioner of
Central Excise,
Churchgate, Mumbail-400

Z. The Commigsimnat/p
Ewoise-1. Mumﬁgimv
Yairdhan Builﬁ‘ng,,./
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V.3, Masurkair.

1. Unicn of India through the
Chairman, Central Board of
Excise & customs, North Block,
Centiral Secretariat,
Naw Delhi.
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The Chief Commissioner of
Central Excise,
Churchgate, Mumbail-400 020,
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. The Commissioner of Cenr;al
Excise-1 Mumbai-1,
a

te, Mumbai- 400 020. .. Respondents
By Advocate Shiri M.I. Sethna.
O.8. NO. 839/2001 -

Ramachandra Daiji Shinde,

residing at c/z201 B.lndawan,
“h1v»m Sruthi, Kurla,
Miimba 4 Q0 024, ‘

By Advocate Shri v.s. Masurkar.

Versus

1. Union of India thirocugh the
Chairman, ‘Nﬂtlal_Budlu of
Excise & customs, North B ook,
Twentral Secretariat,
Ne i Dalt 11 .
2. an Chief Commissicner of
l)tl al e lb""
f’nu;- h,,jdtm., Mum- Lai-400 070,
Z. he Commissicner of Centreal
Excise-T, Mumbai-1, , ,
Churchgate, Mumbai-400 020, .. Respondents
By Advocate Shri M.I. Sethna.
O.&. NO, 40 2001 .
Umakant ahanasﬁy am Kulkarni
residing at A%, Ulra Jociety,
Dilip Gupte Marg, Mahim,
Mumbai-400 014, -«  FApplicant
By Advocate Shri Y.3. Masurkap .
Varsus
1. Union of Innla thirough the
' Chairman, Central Board of
Excise & "ustoms, North Block,
Central Secretariat,
New Dalhi
z. The Chief Commissionsr of
entral Cxcise,
*Cnurfﬁuatcn.Mumb i-400 020,
z. The Commissioner of Central
Excise-I, Mumbai-T, , _
Churchgate, Mumbai-400 020. -« Respondesnts

By Agvocate Shri M.I. Sethna.
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Vijay Kumar Ramachandira Parmad.

residing

Molax Bhavan,

Chembur,

e

1

at Flat No.111.
Chedanagar,
Mumbail-400 089,

By Advocate Shri V.95, Masurkar.

Yersus

Union of India through the

Chairman, Centiral Board of

Excise & customs, MNorth Block,
Central Q&uuwtdllat

NS Delhi.

The Chief Commissioner of
Central Excise
Churchgate, Mumbai-400 020,

er of Csntral
ai-vI,
ng, Wagle Ing.

Suresh Balajirac Ghag,
residing at 116-B, Flat

No . 2984 Geet Govindg
Co-op, Hsg Society,
Tilak Nagar, Fhﬂmhu.,
Mumbal - 400 08%.

By Advocate Shri S. Ghag
Yarsus

1. Union of India through the
Chairman, Central RBoard of
Excise & customs, MNorth Block,
Central Secretariat,
Naw Dalhi.

2. The Chief Commissioner of
Central Excise,
Churchgate, Mumbai-400 020

Z. The Commissioner of Central
Excise-1, Mumbai-VwI,
Yardhan Building, Wagle Ina
Estats, Thane. -

By Advocate Shri M.I.

Sethna.
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The issue for consideration in all these 0OAs

and the grievances are identical. ﬁdvocates both for

the applicants in these OAs and the respondents have

agreed that thesﬁ OAs  can  be heard  together.

a;cordingly, these OAs are being disposed of by a common.

order..

2. The applicants in these OAs have approached

this Tribunal with the grievance that though  the
seniority list of a531stant Comm1331oner (Junlur Time
scale) (AC JTS) was published on. 30.11.2000 and the
applicants havn been shown as deemed to have bean
pr;motnd as A551stant Comm1331onér, Group A JT° as on
01..01.1983  (in  OAs 8g8 to 842/2001) and on 0Ol.01. 1986
(in OA 837/2001), they have not been granted the benefit
of teyisiﬁg‘theirkpay fixation wifh retrospective effect
and paid the difference of éay and>allowance3; Further.,
juniors to them wefe promd%ed as Joint Commissioner (JC)
with effect from Ma#,{l??S. The applicants ‘are “also
deemea tc have been promoted as such withwéffétf from
May, 1795, but no_orgérs have been iséued-granting' them
the promction”as Joint Commissioner and paving ﬁhem tﬁe

difference in pay and allowances due to such refixation.

~Aggrieved by the non-promotion and non payment of

difference of 'pay and allowances, the applicants have

approached this  Tribunal. For the  purpose  of

illustration, ‘the facts in OA NG .837/2001 are given

below.
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= The facts of the case are that the applicant
joined service as Preventive Officer Grade-I in the
Customs Department in 1%6¢3. Thereafter, he was promoted
as AC Groﬁpma JT3, Delhi Customs in the vear 1990. He
was transferred to various places in the Central Customs
and Excise Department and was granted further promotion

to Senior Time Scale with effect from 30.01.1%9%4.

4. The Group-A post of AC is filled 50% by direct
recruitment through UPSC and the balance 50% is filled
through promotion from Group -~ B cadres namely

Superintendents of Central Excise, Supsrintendants of

Customs and Customs Appralisers he aqauestion of
determining the seniority of - : officers of
different feeder cadres ihde sideration. The

applicants state that fherdfore AYl India Federation

Petition No0.306/1988
before Fhe Suprema Qourt, was daecided on 22nd
November, 1976 whére{n the/ Supreme Court decided the
issue of promctign from the three cadres mentioned above
in the ratic 6:1:2 i.e. Central Excise
Superintendents six posts, Customs Preventive
Superintendent - one post and Customs Appraisers - two
posts. Thus, in each package of nine vacancies in the
promotion quota, the guota is to be shared in the ratic
of 6:1:2. The Supreme Court directed the écvernmant to
rearrange the Iinterse  seniority and promotion of tha

respective direct recruits and promote within their

—
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quota.ané_sécdﬁdly pfom&tfdh in fﬂrthér higher service
and to ; arfange'.»theiﬁ #enicrity.'acéofdingly. The
respondents theréaftar, reQiegeQ all  the "a&hoc
promotioﬁs made to the gréde‘of'AC from l§8O onwardé and

the orders promoting Group-B foicer”tO'the‘gradevcf AC

.on:regglar basisvby preparing vear-wise panal'from 1980

to 19%26-97; the panels were issued on 21.11.2000.
Thereafter, the notification regarding fhe_ geniority

list was issued on 30.11.2000.

5. ' The. applicant states that his name appears at
- 81. No.3 in the panel of the year 1986 and his date of

promotion utb the post of AC is shown as 01.01.198¢,

‘though/’ was actually promoted in January, 1990. Thus,

nt is;giveh thé'_senidrify ffom._01.01.1986
was due for promotion as per the ratio of the
'?Court,judgment. ~The applicant thérefore prays that
he/15 entitled to pay of aC_fﬁoh.01;Oi~1986 in the JTS
and from ©01.01.1%%0 in ﬁhe STS.  The applicant further
submits that one Shri -Om Prakash and  Shri A6
'Shakkarwar working as AC On'01.01;1986 and éhown junier

to the applicant had now bsen shown in the seniority

list at ©1.N0.1225 - and 1229 respectively.: They were

promoted to the grade of Deputy Commissioner now  kKnown
as  Joint Commissioner though junior tovthe'applicant.

Aapplicant is at S1. No.l224.



6. According to the applicant, the respondents
ought to have convenad DPC and promotad the applicant
and other promoted candidates as Joint Commissiener in
accordance with the rules, at least adhoc promotion

ought to have been considered.

7. The applicant submits further that ons of the
officers namely Shri J.M. Sharma who - was promoted in
the panel of 1986 83 shown vide Notification dated

21.11.2000 has been granted promotion from oup B teo

Group-A with effect from 01.01.1982 TS to 9TS
with effect from 01.01.198¢% and
retired, his payv was

promotion ocught to , i to the appliceant

Shri Unnikrishnan ‘ been promoted on the
basis of the seniority list pdblished on 30.11.2000 and
the revised panel ddél red on  21.11.2000. The
respondents havelaléo/i sued posting orders of 32 junior
aofficers who were promoted including three promotess who
were junior to the applicant. The action of the

respondents therefore is discriminatory and violative of

Articles 14 and 16 of Cbnstitution of India.

8. The applicant made a represantation to all the
respondents on 30.5.2001, 2%.7.2001 and 04.9.2001. The
applicant has therefore, praved to arant him the benefit

of the seniority as shown in the seniority list of



30.;1.2000 and the letter dated 21.11.2000 showing tha

- empanelment.

. The‘reSQOndents did not file'a final reply, but

only a limited reply as . Intﬂrlm relxef had been praymd

for by the appllcant The Tribunal did noet  qrant - any

interim relief.

1ol According to thé respondehts, the application
is totally mlscon-elved and discloses no cause of artlcn
-than can be entertained at t%ls stage. Accord1ng to

-,them, the 0A is not malntalnéble and deserves to be

dismissed-at this th&s&‘stage' only. = The respondents

[

sdbmit:athat adhoc promotions have been made during the

voendency%j;/fye dispute regarding the promotion quota
t

fegder cadre.  After the Supreme Court

for diff‘re

decide frit Petition on 22.11.19%6 the raspeondents
Jdraft combined seniority list of all direct
Wnd reqular promotees of~a11 India Customs - and

“xCise serv1ces Group A officera. However. more

said/draft seniority list. Since records_as old as 2%

. : be :
yadrs . ware required to Pheckd in order to verlfv'the

claims of the represnntatlons they_were still under the
examination and it was very iikely that regular
ﬁromotions made = from 1980 to 1996-97 may again have to
bé reviewed in order to rectify the bonafide anomalieé.
Therefore, Vadhoc promotion to the AC (STS). has not vet

bean reqularised.

A00Q representatlons have been rﬁce1v~d aqalnst the_

Lo



1. The raspondents have net denied the factual
position.  Tha applicant was promoted to the grade of AC
(JTS) on adhoc basis with effect from 30;01.1990 and
further promoted to the grade of AC (ST8) with effect
from 03.11.1%%4. It is also not denied that after the
review, the applicant was shown as deemed to have been
promoted to the grade of AC (JITS) on reqular basis with
effect from 01.01.1986.. In accordance with the judgment
dated 22.11.199¢ the vacancies to the graii/gj/ﬁé/?BTS)
falling to the share of promotion quota hawé been filled
by regularising the adhoc promotiéﬁ;/h me

01.01.1980 vide Notification Sd R1.11.200D. 1In the

Notification, it has been/:%iﬁg i ' - £he officers
mentioned in AS 1, 2 aﬁg/z shall Y3

4]
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to have been
promoted with effect from the date commencing of the

panel year te  which the?t ad been recommended.

Accordingly, a draft combinég eniority list had been

B

circulated. However, .ﬁé: respondents submit that the
applicant is entitled to notional fixation of his pay in
the AC (JTS) grade with effect from 01.01.198¢, he is
not entitled to AC (8TS) with effect from 01,01,1990

because the appointment toc the AC (STS) Group-A are made

"in accordance with rule 19 of Indian Customs and Central

Excise Service Rules 1987. The promotions are to be
made in the yéar of ééniority subject to rejection of
the unfit. Under the rules, there is alsa a provision
that an officer appeinted to the grade VI of the sarvice

shall not be considered for promotion to Grade V until
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he successfully Completed the period of probation; The
promotion can  be made only oﬁ thé basis of
recommendations of a duly constituted DPC agaihst the

vacancies available in a vear. Since the seniority had

not been finalised, OPC could not be convened.

i uhrl Om Prakash Dadhich and 3hri A.6. “hakkarwar. who

% the applicant, were promoted to the grade of Joint

Commissionsy” on adhoc basis in March, 1999, is not

espondents submit that the applicant would

promotion to  the grade  of Joint
per his  seniority when the. adhoc

grade . of Joint Commissicners is

contention of the appliPant aqalnst pay fixation q.anteu
to Shri J.M. Sharma and have stated that the same is
being investigated. Similarly invtﬁe case of Om Prakash
Dadhich and &4.G.  Shakkarwar the respondents sﬁbmit'that

till>the séniority list is finally brought out their

been promoted to the grade of Joint Commissiener o
adhoc basis in March, 1%%% i.e. beform the appllcant

was promoted to AC (JTS) grade on reqular basis. ‘In

f _ 12. Comlnq to the contentlon of the appllcant that'

were direct recruit officers and were placed junior to

The rnspondnnts have also taken note of the

seniéhity also cannot be treated as fixed. They have

short, the respondents have harped on the fact that the



seniority list of 30.11.2000 is not the final list, but
only a provisional list and therefore, the relief sought

by the applicant is premature.

14. In this connection, the learned counsel for the
applicant drew our attention to a judgment of the
Chennai Bench of the Tribunal in 04 NO.166/2000 decided

cn  20th December, 2001 wherein the same sanior

of 30.11.2000 was under consideration ’ this
judgment it has been mentioned i ‘ that the
learned counsel for the official res : filed

order, the Ministry has péviewe - an

ihtegrated seniority list 4Of promoted/ AC of 1997 and
issued order and notification date 20.11.2000. In para

S, 1t has been further stated, now that the seniority

list has been finalised, it for the respondants to

convene a OPC and promrbte the applicant and other
promotees and Joint Commissioner in accordance with
rules, Thus, according to the learned counsel for the
applicant, the respondents have thus admitted that the

seniority list has been finalised. It cannot therafore,

now be said that the seniority‘list is not finalised.

15. The learned coqnsel for the respondents alsc

produced a copy of another judgment of thé Bangalore
L .

Bangatere Bench of the Tribunal in 0A No.1707 and other

connected OAs of 2001 in the case of K.G. Bhat SkOthers



Vs. Union of India & Others.. In this judgment also the

Séniority__ list  of "Z0th November 2000 was under

consideration. It was held in this judgment that at any -

rate the seniority list of 30.11.2000 _is' only a
provisional seniority list, it was observed thus: "We
find that the pobjections ware invited by fixing the last

date as 31.12.2000. After publishih§>fhe éehiority list

of 30th NoVember. 2000 more than 1 1f2byears 2have beenL

lapsed,

atever the objection raised in pursuance of

We have heard the learned counsel for both the
sides and havé} giveﬁ our careful consideration to the
rival contantions. We have also perusad tha judgments
relied upon by the applicant as well_as the respondents.
>During the course of hearing of the OA when the learned
counsel for the respondents produced the judgment of the
Bangaiore'Bench of the Tribunal dated 19;?.2000 in
- identical matter, the vdepaffmenfal rebréééntétive was
oreseﬁt in the court on that day. He ﬁad&' a -étatemént
that the seniority list  of 30.11.20@0 had not besn

finalised, but wasilikely to be finalised by the end of

ional senjority list, the department ‘should:



September, 2002, subject tec any ordar that may be passed
by the court. He undertcok to file an affidavit to that
effect and he was permitted fo do so, and he did file an
affidavit on 09.8.2002. This is confirming the
statemént that he had made on 08.8.2002 in the court.
The learned counsel for the  applicant  had taken
objection to the contents of the additional affidavit
and had also mentioned about the judgment of the Chennai _V
Bench in 0A No0.166/2000 decided on 05.01.2001. Aftar

hearing both the sides, the Tribu 4l , |was of the

considered view that the seniority
velieh b ) )
with was integrated seniority 1

X0.11.2000
a
in _pursuancs
of the judgment of the Supr : g 22.11.19%9¢ is

still a provisionél This was evident

from the letter dated 30.11.20 ¢ at the seniority list
was a provisiocnal ssniority ligt as in para 3 of the

said letter it had b@en dvised to circulate the list

among all the concerhed gfficers and the officers may

file objections ny immediafely and in any case not
later than 13.12.2000. As the learned counsel for the
applicant was not in a position to produce before this_
Tribunél any material to show that the list of
20.11.2000 had been actually finalised and alsc after
perusal of the judgment of "the Chennai Bénch of the
Tribunal, we found that even the respondents had not
made any averment that the list of %0.11.2000 had been

~ finalised actually. We held that the seniority list of

30.11.2000 was still not finalised. Thereafter, the
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learned counsel for the respondents had undertaken to

 file an affidavit before the next date of hearing in

regard to the progress in finalisation of the integrated

_seniorify list of 30.11.2000. ‘Accordiﬁgly, the learned

‘counsel . for the respondents  filed an  additional

affid;vit and  informed that the'inbegrated-seniority
list of 30th November., 2000 had been actually finalised

on  24.9.2002 as already stated in the earlier affidavit

by the departmental representative. 'Théflearned counsel

also informed that now in the light of the final

list, proposals for promotion have baen

o the

cURSC for their concurrence and

thereafter, neces ary corders can be issued.

s

:%Qé’learned counsel for the applicant again

hat in the past when Shri Unnikrishnann and
Shakkarwar.were promoted in pursuance of the
£y list of’30.11.2000 no concurrence of the UPSC
obtained énd thérefcre, it should not be
- upon ﬁow, especially when the applicants have

already retired long ago.

18. | The respondents contended that as. per
procedurs, it was necessary to raefer the proposals to
the UPSC for their concurrence and  accordingly, the
proposals might have reached  UPSC by arougd 10th of

October, 2002 and UPSC’s concurrence has to be awaited.
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17. It is now seen from the wvariocus affidavits

list has at last has besen finalised on 24.7.2002 and now

it is only a matter of concurrence of UPS

o

. The
respondents are unable to give any definite date or time
peripd by which the UPSC would qive the concurrence or
otherwise to the proposals sent to  them. Normally,

according to the respondents., URPSC needs sufficient time

to go through the proposals. It woulf/gg/ﬁﬁ? ir to the
applicant esspecially to those who ] i

have” already
to make them wait for inordinately///ﬂ :

procedural concurrence of the aC ssary, the

process has to be gone ¢ . L "that is now
required is to see that P gedites the matter
and gives  its congurrence/ o herwise within the
stipulated period.& Howevé} UPSGC has not bzen made
a party in all these 0 such we are unable to grant
any relief by way of any Airection to the UPSC to. give
the4 proposals forwarded by the
respondents within a fixed time period. The only course
that is open for the respondents is to pursue the matter
with UPSC vigorously. The OAs are disposed of with the

above observation., No costs.

{(BMT.  SHANTA SHASTRY) - (BIRENDRA DIKSHIT)
MEMBER (&) t YICE CHAIRMAN



