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THIS THE 18"#:3;\\' OF NOVEMBER, 2002

CORAM:
HON’BLE SHRI JUSTICE BIRENDRA DIKSHIT. VICE CHAIRMAN.
HON’BLE SMT. SHANTA SHASTRY. .. MEMBER {(A)
Suresh Shivram Kulkarni,
residing at 2%, 1st Floor,
Sindhi Society, Chembur,
Miumbal - 400 0146, .. foblicant
By Advocate Shri V.8, Masurkar.
Varsus

1. Union of India through ths

C%ai main, Central Beard of

Ewxcise & customs, Morth Block,

Central Secretariat,

Maew Dalhi.
2. The Chief Commissicner of

Central Excise,

Churchgate, Mumbal-400 020,
E. The Commissioner of Csntral

-

Exocise-1, Mumbai-vwI,
Yardhan Building., Wagle Ind.
Exstate, Thane. . wn RESLONISNTS

Chirakkalath Devasia Ephirem,
residing at 0-4, Mav Monica C.GR.S.
Yidvanagari PO Kalina,

Mumbai-400 Q98

By Advocate Shril ¥.98. Masurkar.

Yeraus

i. Union of India through the
Chairman. Central Board of

Excise & customs, North Block,
Central Secretariat,
Naw Delhi.
zZ. The Chisf Commissionsr of
Cantral Excise,
Churchgate, Mumbail-400 020,
A




-
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The Commissioner of Central

Excise~I, Mumbai-I, ‘

Churchgate ., Mumbai-400 020, .« Respondents
By Advocate Shri M.I. Sethna.

O.a. NO. 83%/2001

Ramachandra Daji Shinde,

residing at C¢/201 Brindavan,
Sruthi, Kurla,
Mumbal-~400 Q24.

Shiv

.. fpplicant
By advocate Shri v.S5. Masurkar.
Versus

Union of India through ths
Chairman, Central Board of
Excise & customs, North Block,
Central Secretariat,

New Delhi.

he Chief Commissicner of
entiral Excise,
Churchgate, Mumbail-400 020,

The Commissiocner of Central
Excise~1, Mumbai-I, an
Churchgate, Mumbail-400 020. .. Respdndents

T

By Advocate $hri_M.I. Sethna.

O.A. NO. 840/2001

Umakant Ghanashvam Kulkarni

residing at &4-72. Ulra Society,

Dilip Gupte Marg, Mahim,

Mumbai-400 016, .. fpplicant

4

By Advocate Shri v.5. Masurkai.
Varaus

Union of India through ths
Chairman, Central Board of
Excise & customs, North Block,
Central Secretariat,

Maew Dalhi.

The Chisf Commissioner of
Central Excise,
Churchgate. Mumbai-400 020.

The Commissioner of Central
Excise-I, Mumbai-I,
Churchgate, Mumbai-400 020. .. Respondesnts

By advocate $hri M.I. Sethna.
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ORDER
Hon’ble Smt. Shanta Shastry. Member (&)

The issue for consideration in all these 0OAs
and the grievances are identical. Advocates both for
tha applicants in these 0as and the respondents have
agreed that these QAs can be heard together.
accordingly. these Ofs are being disposed of by a common

order.

2. The applicants in these 0As have approachad
this Tribunal with the girievance that though the
seniority list of assistant Commissioner (Junior Time
Scalea) (AC JT8) was publishad on  30.11.2000 and the
applicaﬁts have been shown as deemed to have beesn
promoted as &ssisfant Commissioner, Group-& JTE as on
01..01.1983 (in 0OAs 838 to 842/2001) and on 01.01.1986
(in .0a 837/2001), they have not been granted the benefit
of revising their pay fixation with retrospective effect
and paid the difference of pay and allowances. Further,
juniors to them were promoted as Joint Commissioner (JC)
with effect from May, 1995. The applicants are also
deemed to have been promoted as such with effect from
May, 1995, but no orders have been issued giranting them
the promction as Joint Commissioner and paying them the

difference in pay and allowances due to such refixation.

Aggrieved by the non-promotion and non  payment of
difference of pay and allowances, the applicants have
approached this Tribunal. For the pUFDOsSa of

illustration, the facts in 0OAa No.837/2001 are given

below.



0.8, NO. 841/2001

Yijay Kumar Ramachandra Parmai.

residing at Flat No.l11l.

Molax Bhavan, Chesdanagar,

Chembur, Mumbail-400 089, ' -

By Advocate Shri ¥.S. Masurkar.

Veirsus

1. Union of India th.ouwh the
Chairman., Central Board of
Excise & customs, North Block,
Caentral Sscretariat,
New Dalhi.

The Chief Commissioner of
Central Excise,
Churchgate, Mumbai-400 020,

3

Commissioner of Central
s&-1, Mumbalmvlg

dhan Building, Wagle Ind.
Estate Thane. .

By'ﬁduuhatu Shri M.I. Sethna.

O.A. NO. 842/2001

Suresh Balajirao Ghag,

residing at 116-B, Flat
No.3984 Geest Govind
Co-op, Hsg Socisty.,
Tilak Nagar, Chembur, :
Mumbail - 400 08%. .

By fAdvocate Shri S.5. Ghag

Versus

1. Union of India through the
' .Chairman, Central Board of
Excise & customs, North Block,
Central Secretariat,
New Dalhi.

2. Thz Chief Commissioner of
Central Excise,
Churchgate, Mumbai-400 020.
z.  The Commissioner of Central

Excise-1, Mumbai-wI,
Yardnan Building, waqln Ind.
Estate, Thane. -

Bv Advocate Shri M.I. Sethna.
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Respondents

Respondents
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3. The facts of the case are that the applicant
joined service as Preventive Officer Grade-I in the
Customs Department in 19¢%. Thereafter. he was promoted.

as AC Group-A JT3, Delhi Customs in the vear 19%0. b

was transferred to various places in the Central Customs

and Excise Department and was granted further promotion

te Senior Time Scale with effect from 30.01.19%4.

4. The Groupmé pdst of AC is filled $0% by direct
recruitment through UPSC and the balance 50% is filled
thirough promotion from Group -~ B cadres namely;
Superintendents of Central Excise, Superintendents of
Customs and Customs Appraisers. The questi@n of
determining the seniority of the Group-B officers of
different feeder cadres was under consideration. The
applicants state that therefore the All India Federation

of Centiral Excise had filed Writ Petition No.306/1988

before the Supreme Court. It was decided on 22nd

November, 19946 wherein the Suprems Court».decided thes

issue of promotion from the three cadres mentioned above

in the. ratic of 6:1:2 i.e. Central Excise
Superintendents - six posts., Customs Preventive
Superintendent + one post and Customs Appiraisers -~ twe

posts. Thus, in each ﬁackage of nine vacangies in the
promotion quota, the qucta is to be shared in the ratic
of 6:1:2. The Supreme Court directed the Government to
rearirangs  the interse seniority and promotion-of»thai

respective direct recruits and promote within their

waub
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aquota and secondly promotion in further higher service
and to arrange theif seni@rity accordinély._ The
respondents thereafter, reviewed ali tﬁe adhoc
prchotions made to the grade of AC from 1980 onwards and
the orders promoting Group-B officer to the grade of AC
an regular basis by preparing yvear-wise panel from 1989
to 19?ém9?; the panels were issued on 21.11.2000.
Theréafter, the notification regarding the seniority

list was issued on 30.11.2000.

5. The applicant states that his name appears at
1. No.3 in the panel of the vear 1986 and his date of
promotion to the post of AC is shown as 01.01.198¢,
though he was actually promoted in January. 1990. Thus,
the aﬁplicant is given the seniority from 0©01.01.1986
since he was due for promotion as per fhe ratio of the
Apex Court Jjudgment. The applicant therefore prays that
he is entitled to pay of acifrom 01.01.19846 in the JTS
and from 01.01.1%%0 in the 8T3. The applicant further
submits that one éhri‘ Om Prakash and Shri ALG.
Shakkarwar working as AC on 01.01.1986 and shown junior
to the applicant hadvngw been shown in the senierity
list at S1.N0.122% ah&r 122% vrespectively. They were
préﬁoted fo the gradé df Deput? Commissioner N@- know@
as Joint Commissiqhe# though.junior.te the applicant:.

applicant is at 31. No.l1224.



6~' ' faccording to the applicant, the respondents
ought ‘to have convened DPC and promotad the appliecant
and other promoted candidates as JointACQmmissiﬁner in
accordance with the, rules, at lezast adhoc promotion

oght to have been considerad.

~§

- The applicant submits Ffurther that one of ths
officers namely Shril J.M. Sharma who was promobted in
the -panel of 1986 as shown wvide Notification dated
21.11.2000 has been granted promotion from Group B te
Group-& with effect from 01.01.1%982 and the JTS to STSI
with effect from 01.01.198¢6 and although Shri Sharma had
retired, his pay was revised and refixed. SBimilar
promotion ought to have been given to the applicant
also. The applicant has also mentioned the name of one
Shri Unnikrishnan, whoe too has been promoted-on'the
basis of the seniority list published on J30.11.2000 and
the revised panel deciared on  21.11.2000. - The
respondents have also issued posting orders of 32 Junior.
officeré who were prdmoted including three promotees who
were junior to the applicant. The action of the
respondents therefore is discriminatory and viclative cf'

Articles 14 and 14 of Constitution of India.

8. The applicant made a representation to all - the
tespondents on 30.5.2001, 23.7.200L and 04.9.2001. The
applicant has therefore, praved to grant him the benefit

of the seniocirity as shown in the seniority list of

---_8~
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30.11.2000 and the letter dated 21.11.2000 showing thé

ampanalment.

2. The respondents did not file a final replv., but
only a limited reply as interim relief had been prayed
for by the applicant. The Tribunal did not grant. sny

interim relief.

10. According to the respondents, the application
is totally misconceived and discloses no cause of action
than can be entertained at this stage. Accarding to
them, 'tﬁe Oa is not maintainable and deserves to be
dismissed at this s stage only. The respondents
submit that adhoc promotions have been made during the
pendency of the dispute regarding the promotion quota

for different feeder cadre. After the Supreme Court

cgecided the Writ Petition on 22.11.1%2%6 the respondents

prepared a draft combined seniority list of all direct

r@cruité and reqular promoctees of all India Customs and

Central Excise services Group-A officers. However, mcﬁ@?

than 100 representations have been received against the

said draft senicrity list. Since records as old as 2%

-
BN

: - be A
years were required to checked in order to verify the .

claims of the representations, they were still under the

examination and it was wvery likely that regular

promotions made from 1980 to 1996-97 may again have to

be reviewed in order to rectify the bonafidé anomalies.
Therefore, adhoc promotion to the AC (STS) has not yet

been regularised.



11. ‘The respondents have not denied the factual
position. The applicant was sromoted te the grade of AC

(17T3) on adhoc basis with effect from 30.01.1%9920 and

further promoted to the grade of AC (8T9) with effect

from 03.11.1%94. It is also not denied that after the
review, the applicant was shown as deemed to have been
promoted to the grade of AC (JTS) on regular basis with
effect from 01.01.1986. In accordance with the judgment
dated 22.11.199¢ the vacancies to the grade of AC (JT3)
falling to the share of promotion quota have been filled
by regularising the adhoc promotions made after
01.01.1%80 vide Notification dated 21.11.2000. In the
Motification, it has'been clarified that the officers
mentioned In A8 1, 2 and 3 shall be deemed to have been
piromoted with effect from the date of commencing of the
panel veadr to which they had been recommended.
Accordingly., a draft combined s&nigrity list had been
circulated. However, the respondents submit that the
applicant is entitled to notional fixation of his pay in
the AC (JT8) girade with effect from 01.01.1986, he is
not entitled to AC (STS) with effect from 01,01,19%0
because the appointment tc the AC (STS) Group-A are made
in accordance with rule 19 of Indian Customs and Cehtral
Excise Service Rules 1987. The piromotions are to be
made in the year of seniority subject to rejection of
the unfit. Under the rules, there is also a provision
that an officer appeointed to the grade ¥I of the service

shall not be considered for promotion to Grade ¥ until

- lO.
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he §uccessfully completed the pericd of probation.  The
promotion can  be made only on  the basis of
recommendations of a dulQ.censtituted OPC against the
vacancies available in a yvear. Since the seniority had

not been finalised, OPC could not be convened.

12. Coming to the contention of the applicant that
Shiri Om Prakash Dadhich and Shri A.G. Shakkarwar, »who

were direct recruit‘cfficers and were placed junior to
the applicant, were promoted to the grade of Joint
Commigssioner on adhoc basis in March, 1999, s not
piroper, the respondents submit that the applicant would
be considered for promotion t¢ the grade of_Jcint
Commissiconer as per his seniority when the adhoc
promotion te the grade of Joint Commissicners is

raegularised.

13. The respondents have also taken note of the
contention of the applicant against pay fixation granted
to Shri  J.M. Sharma and have stated that the same is
being investigated. Similarly in the case of Om Prakash
Dadhich and A.G. Ghakkarwar the respondents submit that

i1l the seniority list is finally brought out their

seniority alsce cannot be treated as fixed. They have -

bean promoted to the grade of Joint Commissicner on
acthoo basis in March, 1999 i.e. before the applicant
was promoted to AC (JT8) grade on regular basis. In

short, the respondents have harped on the fact that the

N
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seniority list of 30.11.2000 is not the finel list., but
only a provisional list and therefore, the relief sought

by the applicant is premature.

14. In this connection, the learned counsel for the
applicant Jdrew our attention to a Jjudgment of the
Chennai Bench of the Tribunal in 0A& No.1l66/2000 decided
on  20th  Dscember, 2001 wherein the same saniority list
of  30.11.2000 was under consideration and in this
judgment it has been mentioned in para 2 that the
learned counsel for the official respondants has filed
aaditional reply stating that as per the Supreme Ccﬁrt”s

order, the Ministry has reviewsed and regularised the

2

integrated seniority list of promoted AC of 1997 and

Pt

issued order and notification dated 20.11.2000. In para

0

%, 1t has been further stated, now that the seniority
list has been finalised, it is for the respondents to
convene a DPC  and promote the applicant and other
promotees and Joint Commissiconer in  accordance with
rilles, Thus, according to the learned counsel for the
applicant, the respondents have thus admitted that the
seniority list has been finalised. It cannot therafore,

now be said that the seniority list is not finalised.

15, The learned counsel for the reapondents alse

produced a copy of another judgment of the Bangalors
L \

Bangatere Bench of the Tribunal in 04 No.17¢7 and other

connected OAs of 2001 in the case of K.GQ. Bhat:SQOtherﬁ

el
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¥s. Union of India & Others. In this judgment alsoc the
seniority list oef  30th November 2000 was under
consideration. It was held in this judgment that at any
rate the seniority list of 30.11.2000 is only ‘-a
pirovisional seniority list, it was cbhserved thus: “We
find that the cbjections were invited by fixing the_lagt
‘date as 31.12.2000. After publishing the seniority list
of 30th November, 2000 more than 1 1/2 years have beeﬂ‘;
lapsed, #hhatever ‘the objection raised in pursuance of
the provisional seniority list, the department should
have decided by this .time ancd prepared the final.
seniority list of the officers of Indian Customs &
Central Excise Group-A.” The application was disposed of
asv premature and'the official respondents were directed
to finalise the seniority list and prepare the final

seniocrity list after considering the objections, if any.

16. We have heard the learned counsel for both the
sides and have given our careful consideration to the
'rival contentions. We have also perused the Judgments
relied upon by the applicant as well as the respondents.
Duiring the course of hearing of the 0A when the learned
counsel for the respondents produced the judgment of the
Bangalore Bench of the Tribunal dated 19.7.2000 in
identical matter, the departmental representative was
present in the court on that day. He made a stafement
‘that the seniority list of 30.11.2000 had not been

finalised, but was likely to be finalised by the end of

-w-13.
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September., 2002, subject to any order that may be passed
by the court. He undertook to file an affidavit to tha%
effect and he was permitted fo a0 so., andg he did file an
affidavit on 0%9.8.2002. This is confirming the
statement that he had made on 08.8.2002 in the court.
The learned counsel for- the . applicant had 7 taken
objection to the contents of the additional affidavit
and had also mentioned about the judgment of the Chennai
Bench in 0A No.l166/2000 decided on 05.01.2001. aftar
hearing both the sides, the Tribunal was of the
considered view that tﬁe seniority list of 30.11.2000
vefiieh &

with was integrated seniority list prepared in pursuancs
of the judgment of the Supreme Court dated 22.11.1%%96 is
still a provisional seniorify list. This was evident
from the letter dated %0.11.2000 that the seniority list
was a provisional seniority list as in para 3 of the
sald letter it had been advised to circulate the list
among all the concerned officers and the officers may
file objecticons if any immediately and in any case not
later than 13.12.2000. As the learned counsel for the
applicant was not in a position to produce before this
Tribunal any material to show' that the list of
30.11.2000 had been actually finalised and also after
perusal of the judgment of the Chennai Bench of the
Tribunal, we found that even the respondants had not
mace any averment that the list of 30.11.2000 had bH8en
finalised actually. We held that the seniority list of

30.11.2000 was s3till not finalised. Thereafter., the

-..14.



lﬁarned) counsel for the respondents had undértaken to
file an affidavit before the next date of hearing in
regard to the progress in finalisation of the integrated
seniority list of 30.11.2000. accordingly, theﬂlearned
counsel for the respondents filed an édditional
affidavit and informed that 'the integrated seniority’
list of 30th November., 2000 had been actually finalised
on  24.9.2002 as already stated in fhe sarlier affidévit'
by the departmentdl representative. fhe learned ceunéei'
also informed . that now in the light of the final
seniority list, pfoposals for prometion have begn
forwarded to the UPSC for their concurirence and

thereafter, necessary orders can be issued.

17. The learned counsel for the applicant again
objected that in the past when Shri Unnikrishnann and
Shri 4.G. Shakkarwar were promoted in pursuance @fc.the
seniority list of 30.11.2000 no concurrence of the UPSC
had been obtained and therefore, it should not  be

insisted upon now, especially when the applicants have

already retired long ago.

18. The respondents contended that as per
procedure, it was necessary to refer the proposals to

the UPSC for their concurrence and acecordingly., the

proposals might have reached UPSC . by around 10th of

October, 2002 and UPSC’s concurrence has to be awaited.
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CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAT BENCH, MUMBAI.

ORIGINAL APPLICATION NO: 837/2001, 838/2001, 839/2001,
840/2001, 841/2001 and 842/2001

TRIBUNAL’S ORDER : DATED:10.1.2003

We have considered OAs 837/2001, 838/2001,
839/2001, 840/2001, 840/2001 and 842/2001 today since
they are similar. Shri V.S. Masurkar appears for
applicant in all the OAs except OA 842/2001. Shri S.S.

Ghag appears for the applicant in 0OA 842/2001.

It is proper that the matter be heard by a Bench
of which Hon’ble &mt. Shanta Shastry 1is a Member

(Hon’ble Shri B. Dikshit who has since retired).

Place this matter before the other Bench today,

in case they find ¢convenient to hear the matters today.

' - | ﬂ}—dSJﬂAJh—J*J‘/
i~
QUM - —
(s.L. Jain) : ' {B.N. Bahadur)
Member(J) . Member(A)
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CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBATI BENCY

10th Jan, 2003

Original Application Nos.837/2001, 838/2001
839/2001, 840/2001, 841/2001 and 842/2001
MP No.2%09/2002 in QA-837/2001

MP No.7/2002 in OA-838/2001

MP No.810/2002 in OA-839/2001

MP No.S911/2002 in OA-840/2001

MP No.2/2002 in QA-841/2001

MP No.20/2003 in OA-842/2001

m

hri V.S .Masu

:"‘

tar, counsel for applicants
in QA Nos.837/2001, 838/2001, 839/2001, 840/2001
and 841/2001 and

hri Shailesh Wagh for applicant

02
)]

M.I.Sethna, counsel for respondents.

. The applicants  have filed MPs in
aforementioned OAs seeking to pres:"vbe a time
limit of two months for implementation of the
judgement dated 18/11/2002 of this Tribunal in
the aforesaid OAs and to grant reliefs to the
applicants according to original prayers in  the
QAs. |

The learned counsel for the applicants

have drawn ¢

(.)

ur attention to the fact that this

Tribunal did not prescribe any time limit. |
Issue notice to resgpondents on

abovementioned € MPs returnable on 13/2/2003. At

this stage Shri V.D.Vadhavkar accepts notice.

Yo ¥

(SMT .SHANTA SHASTRY) {D.N.CHOWDHARY)
MEMBER(A)} V CE CHATIRMAN

abp
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today. The learned counsel for the respondents seeks

four weeks time. We allow only two weeks time.

5. List the case for orders on 28.2.2003.
6 Copy of the order be provided to the counsel for

the respondents, but that would not be a groqu . for

seeking adjournment on this count.

9» el : g
{Smt. Shanta Shastry) {S.L. Jdain)
Member (A) Member (J)
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CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH, MUMBAI.

ORIGINAL APPLICATION NO: 837/2001, 840/2001, 841/2001,
842/2001, 838/2001 and 833/2001.

MP No. 908/2002 in OA 837/2001
MP No. 7/2003 in OA 838/2001
MP No. 910/2002 in OA 839/2001

MP No. 911/2002 in QA 840/2001

MP No. 2/2003 in OA 841/2001 )
MP No. 20/2003 in OA 842/2001

TRIBUNAL’S ORDER : DATED:4.3.2003

Shri v.s. Masurkar counsel for the applicant.

. Shri 5.5. Ghag counsel for applicant 1in OA 842/2001%.

Shri M.I. sehtna with Shri V.D. Vadhavkar counsel for
the respondents. | B \ ‘
2. We Héve seen the affidavit filed by Shri P.N.
Tiwari dated >28.2.2008 by ‘which he has witthdrawn the
earlier order vide order dated 16.1.2003 (Annexure R1}.

3. The learned counsel for the applicant placed on
record the letter dated 13.11.2002 1s§ued by Ministry of
Finance, Departmént of Revenue copy of which is handed
over to the 1eéﬁned counsel fdr the respondents Shri

V.PB.vVadhavkar.

4. In view of the gituation prevailing presence of

Shri P.N. Tiwari, Joint Commissioner, Central Excise,
‘Mumbat in person is necessary. He is directed to be

present onh the next date.

5. The - respondents may state their position orally

or if they desire to file any reply they may do so .in

writing by the next date.

6. List the case for orders on 6.3;2003,
&« e 9 o "px:@%lv‘ -
(Smt. Shanta Shastry) : (S.L.Jain)
Member(A) - . Member(J)
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CENTRAL ADMINISTRATIVE TRIBUNAL
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/.5 Masuirkar, lsarnad counsel for applicants in  O&

337, 840 and dﬂlfxuml,

$.%.Ghag, learned counsel for applicant in  Oa
I.Sethna, l=arned counsel for the respondents  in

M.l.Sethna, learnsd counsel for the respondents
the order dated 17/ 1/2003% was issumd WEONGLY .

gr was issusd regarding fixing nf the pay of Shri-
s Assistant Commissioner (J.7.9) with affect from

Acoounts ﬁeétion thought‘that Qn'completiﬁn nf 4
DYEe WaS raguirad to be pro oted to the $.7.%.
gly a mistake nd  the officer i.e. S$hri Tiwari
the same. This was done through inadvertancs and
officer was advised to withdraw ths same [ e
counsael reiterated that it was nacessary fﬁf the

the WRSC in

baen FTorwardsd to the URSE for their concurrancs
i is in DIFOGress. The URSC had sought certain

beay

clarifications, the sams have given, howsvar the date on which
. A -

the «<larification was furnished to the UPSC could not bhe

mantioned

., he learned senior counsel also arngued that when the

matter waz closed by the judgement and order dated 1871172007 and

it had been accepted by MHonble Court that the reference Tto URSO

Oras.

+

The applicants cannot raise the issue again by way
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5 ihe learned counsel for the applicants
defanded hHis

by the respondents was correctly orderad and ¢
not at all neEcessary. He has produced

Central Excise Service Group 87 Rules 1987

focording  to him the post of Assistant Commiss

Grade Y post as  per Schaduls 2 '-;ncloﬁe
Upto Grade Y1,
notification that the Commission
consultlad for making promotions to Grage VI
ntment Lo
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ts aqt&matia" Hs

Hiraogs Y

A

aur athbention o Schedule 2 wharein ORC for

consist only of Chairman and 2 Mambars of the .

Customns as Chairman and # Mﬂm 2R O

and Customs and the URSC is not i

therefore according to the applicants the respo

promotion

We have also notad

2 at the end of scheduls 11 which states that

k
the DEC-WwWiech relating to confirmation shall

commission for approval
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