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CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH: :MUMBAI

ORIGINAL APPLICATION NO. 684/2001

THIS THE X TH DAY OF JUNE, 2002

CORAM: HON’BLE SHRI JUSTICE BIRENDRA DIKSHIT VICE
CHAIRMAN
HON’BLE SMT. SHANTA SHASTRY . MEMBER (A)

apri ¥.G. Pradhan,

Sharda Sadan

Fatrtelalli Road, Opp.

Municipal School. Dombwili (E}

Dist. Thane-42l 201 ... fApplicant

By Advocate Shri P.A. Prabhakaran.

( Vvarsus

1. Union of India thiraugh
The Secretary, Department of
Revenue, Ministry of Finance,
Morth Block,
Mew Delhi-110 001.

@ The Chairman,
central Board of Direct Taxes,
Morth Rlock, MHew Delhi-110 00L.

3. The Chief commissioner of
Tnoome=tax, Mumbai, 3rd Floor,
pavakar Bhavan, M.K. Road.
Mumbai-400 0Z0.

4. The Commissioner of Income—Tax,

Gity=1, Mumbal
T Floor., Aaavakar Bhavan.
M. K. Road, Mumbai-400 020. .. Respondents

Ry Advocate Shri W.G. Regs.

ORDER
Hon’ble Smt. Shanta Shastry. Member (”)

The applicant has approached this Tribunal
agarieved by the order dated 16.8.2000 issued by the
Chief Commissioner of Income Tax under Rule %4 (b)) of

the Fundamental Al el

!



. The applicant had approached this Tribunal in
0f MNo.1147/94 seeking several reliefs, one of them being
o allew him to cross the Efficlency Bar (ER) in l?Ba%
The Tribunal while disposing of the aforesaid 0A. in
para 8 directed the administration to hold the review
DPRC and to  consider whether as on 25 .8,198%  the
applicant was fit and suitable for crossing the EB. it
was  Further directed that the administration may alsc
consider whether any conscious decision about taking
disciplinary action was taken prior to 25.8.1983 and if

wuch a conscious decision had been taken, then there was

no question of considering the applicant for crossing

the ER. . Howewer, if there is no such conscious
decision, then the applicant’s case be considered on
merits whether he is entitled to cross EB. In case
faund suitable for crossing the EB, then noticnally his

pay may be fixed by granting increments as per rule, but
i+ will cnly be for the purpose of refixing the pension
and not for any monetary benefits. Liberty was given to
the applicant to give a detailed represantation  fTto  the
competent authority mentioning all the facts and the
reliefs he wanted and thén the competent authority was
ko apply  its mind  and pass appropriate order as per

]
rule“’

%, 1t is, in purswance of this order dated 1lth

august, 1999 in 0A Mo 1147/94 that the impugned order

clated 29t h March, 2000 has been passed by the
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respondents and the applicant has not peen  allowed To
cross the ER on 25.8.19835. In this order, it has been

pointed out that a review DRC was held to consider the

b

asyitability of the applicant with regard to the crossing
of the EB on 25.8.1%83. The DPRPC meeting was held on
14.8.2000 and the DPC observed rhat a conscious decision
to initiate major penalty proceedings against 1 he
applicant. was raken by the department as eaEly 4% 1in
March, 1983 and the CYC concurred with the proposal Cof
the Directorate of Inspection (vigilance) MNew Delhi vide
its note daied Z21.7.19835. Since all these actions had

been taken prior to e g 198% the applicant was  not

Found Fit to cross EB on S5 81983 when it was due.

4. The applicant has contended that no DPC  had
been held in 1983 for considering the case of the
applicant for crossing the ER, no sealed cover procecdlre

has also been adopted. The finding of the DPC  held In

3

ST TS NS W 000 that conscious decision haa been taken o

.,

initiate proceedings is not borne out  of  records. A
proposal  or  letter of approval from the Viqilénce
Department cannot  be conatrued to be a conscious
decision. @A decision recording of the firm intention o
jseue  memo under Rule 14 duly authenticated by the
competent authority had to be thare. In fact, Ltherg was
o decision until 1%9.4.1984 when the applicant was
placed under suspension in contemplation of the issue of

a memo under Rule 14 of the CCS (Ccca) Rules, 1965.
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Since the respondents have not held the DFC at all, the
directions in the earlier 0A that the applicant is not
entitled for arrears do not hold good in  this 0A.
According ¢ the applicant, suspension is not a
punishment,. one remains in service and is entitled to
all benefits of service even though he is not expected
to work. He is entitled to annual increments, which are
due in the usual course, unless withheld by a specific
order. Stoppage of annual increment is itself a minor
penalty under the Rules. the applicant has relied on an
arder of this Tribunal in 0A No.1583/9% datéd 1%5.11.2000
of the Principal Bench. =0 also on the following other

Jjudaments .

i) Ganga Raju ¥s. DRMS, SC Railways (1993) 23 ATC
547 (hyd). Swamvhews$ 158%/95 Maheshchandra N

Fatanchand ¥e. Food Corporation of India.

ii) Kan Singh vs. State of Rajasthan & Others (High
Court of Rajasthan) 1989 (5%) FLR 662 198% (1)
CLRE 138,

131D Magsocod Magbool Hasan Mavezd Ve Chief
Commissioner of Income Tax (Bombay) 1994 (1)
ST CAaT 276.

iv) FR 5% (1)(ii)(a)~P L Singh ¥s. UQI - (19920) 14.
ATC 5% (ahmd)} (1989 10 ATC 808 Rule 4

W) Sambasiva Rao Vs. UOI {1993) 23 ATC 592 B.P.
Laxman (19940 #8 ATC

wi) (1995) 31 ATC 621 - P Xavier V¥s. Chief
Personnel Office and another (08 Mo. 1497/93
(Hyderabad decided on 28.6.95%) -

5. The applicant has also submitted that the

respondents  did rnot follow the procedure for clearing
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officer for éros$ing of ER in terms of Government of
India Order MNo.l under FR 25. & certain procedure has
bean prescribed =so that all the preliminary action and
decisions are taken prior to the dus date of crossing of
the ER. The respondents were, thersefores, duty bound to
decide the entitlement of applicant to cross the EB due,
as on  0l.8,.19282 either by convening the propear
Departmental Promotion Committee ar by circulation.

s was not  done. No orders  were ilssusd before

3t

Th

Z1L.68,19872 either denving or granting the crossing of the

= it i3 only after the direction of the Tribunal in
the arder dated 16.8.199% that the impuaned order was
issued denving the crossing of the EB. Since the

applicant was placed under suspension on 19.4.1984 the
ecarliest  date that a conscious decision had been taken
to issue charge would be 19.4.1984.

&. The learned counsel for the applicant has
produced copies of some  Judagments in  support of his

case., A judament is cited by the applicant in the

matter of State of Maharashtra vs. Uttamraoe Ravala
Wikam (1994) 26 aTC 205, In this case no yvearly
assesamant as  reauired by rules  was méacie . the

respondaent had reached the EE on éct@ber 1 19282 but fill
Septaembear, 1984 no  order  was passed by the competent
authority. In September, 1984 the Reporting Officer
found th@ record of the applicant to be satisfactory and

recommended his  promotion.  The &uperviaon1officer took

By
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& contrary decision and stopped the EB. The Tribunal
held that th@'stmpping af ER was arbitrary, unjust and

unfair and cguashed and set aside the order of competent
authority. Furthaer, in Delhi Development Authority ¥s.
M.C. Khurana’s (alR 1993 SC  1488) case the charge
sheeat, fhough ready, could not be served on  the
Government servant as he was on leave and in between 1in
the intervening pericd the DPC was held and because of
the charge sheet and the earlier decigign to  initiate
disciplinary proceedings, sealed cover procedure was
adopted. The Supreme Court held that "the issue of
chargse sheet means 1tz  despatch o the Govarnment
servant and this éction is complete, the moment steps
are taken for the purpose, by éfaming the charge sheest
ancd ddespatching it to the Government servant, the
further fact of its actual service on the Government
servant not being a necessary part of its requirement
and therefore, merelv becauss the charge sheet could not
be actually served on the Government servant, the DPC’s
adopting the sealed cover procedure could not be held to
be illegal.” The applicant has further relied on 0.P.
Gupta ¥s. Union of India & Others 1988 (1) AISLI 121.
The petitiecner therein was kept under suspension for 11
wedars and hiﬁ caze was fFinalised afher 20 wvears. T
Miah Court had therefore, quashed the proceedipga and
the penalty imposed. Thereafter, the petitioner was not
allowed to cross ER though there was no basls for such

decizion. It was held that it iz against justice and
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fair pracrtice and wiolated principles of natural

=

Justice. aApplicant further $ubmit$ that a wiewl%g taken
in M.H. Mahendra Vs. Union of India through Secretary
o Goﬁvernment & Others 1996 91) AISLI 510 in 0A
Mo 915/9%,  The applicant was due to cross EB  with

effect from 11.02.1985 and 1984, but no action was taken

to hold DRC. Later a departmental inguiry was started
avainst him and penalty was impeosed. He was allowed to

cross EE with effect from 01.3.1990. It was held that
since no OPC was held in time, since}nm caszse was pending
in 1985 or 1986 he was entitled to cross EB  from due
date. flso OPC held in 1991 could have considered
record uptn 1985/1986 only and allowed from ddue date.
FB  cannot  be withheld for events that may occur after

the due date of crossing.

7. The learned counsel for the re$pbndents on the
other hand submits that as directed by this Tribunal,
the respondents  have decided the representation of the
b
applicant though received belatedhf The only action to
be  taken by the respondents as per the observation made
by the Tribunal in their order was to consider whether
any  conscicus decision about taking disciplinary action
was taken prior to 25.8.19837 and if such a8 conscious
decision had been taken then, there was no question of
considering the applicant for crossing EB.  as on
35K8"19é3u The respondents submit that as the record

shows a consciows decision had  already besen taken to
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ipnitiate disciplinary proceedings  for major penalty
against the applicant much pricor to »e §8.1968% as per the
relevant orders of the government rhe applicant cannat
bhe allowed Lo Cross the EB as on 25.8.1983 and thu&H

they have complied with the directionsg of this Tribunal.

Mothing., therefore. survives and the 0f deserves to be
dismissed.

& wWe have heard the learned counsel for the
applicant as well as far the respondents and have giwven
our careful ~onsideration ta  the pleadings. The
applicant’s arauments that the respondents hgve not:
followed the procedure in regard to ~learing officers
for crossing of the EB j.e. they Had not taken advance
action to clear the applicant for EB and there was no

sealed cover procedure, are nat maintainable. In our

€
_ﬁ
o
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considered view, the applicant had claimed the reli-
crassing of EB as  on 2&f$"19ﬁﬁ in O0a 1147/94. The
Tribunal had already qone into the details and was also
aware that The applicant had not been considered for
crossing of EB on the due date. The only direction T he
Tribunal gave in  the arder dated 11.8.1999 was to
consider the applicant to Cross Fr if  therse was no
conscious decision about taking disciplinary action

prior to 25.8.1983 and if a conscious decision had been

taken then, there was no guestion of considering the

o

applicant for crossing the EB. It is now seen from the

averments made by the respondents that such a conscious

3
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raken prior to 25.8.1983 and therefore, the
3 ! $ ! - e

did not  clear the applicant for

decision was
respondents rightly
The applicant requested

A X
crossing EB as on 2% . 5.,198%.,

rhat this statement of the respondents be confirmed from

the records. We have perused the racord and find that

the respondents’ averment is hased on the actual rscord.

@ The applicant has cited certain juddgments. We
have perused the same. We find that the facts in these
Judgments are different than the case of the applicant.
For example in the case of 3tate of Maharashtra vs.
Uttaramrao Rayval Nikam a contrary decision was taken by
the supervisory officer. In the applicant’s case he was

not considered for crossing of EB because there was a

conscious decision to initiate dizciplinary action
adainst the applicant. There was no guestion of

disciplinary matter in the judament referred to. . In the
case of Delhi Development authority Ys. S.C. Khurana
ATR 1993 30 1489 the charge sheet could not be served on
the respondent and therefaore, the respondent was treated

toe  have been  free from any disciplinary action on the

date when he was due for crossing the EB. That is not
the case hera, In the present case, though the

applicant was suspended . later than the due date of
crossing of EB, a decision to initiate disciplinary
action had already been taken prior to the due date of

crossing - of EB  and therefore, the applicant could not

have been considersd for corossing of EB. In Q.F.

W L
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Gupta’s case, there was no basls for not allowing the
applicént ta cross the EB as even the High Court had
gquashed the disciplinary proceedings and the penalty
imboged an  the applicant. This judgment also dones not
support the applicant’s case. Here, the applicant  was
imposed penalty of removal and lgﬁer on it was converted
to compulsory retirement. In  M.H. Mahendra (supra).
the disciplinary action was initiated atter the
applicant had becomne due to cross the EB after the
applicant became entitled to cross EB i.e. all these

judgments are therefore distinguishable and cannot come

ta the aid of the applicant.

10. In the facts and circumstances of the case

therefore, the applicant has no case. The O0f therefore,

Fails and is dismissed without any order as to costs.
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