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O.f. MO, 619/2001

D.B. Shimpl,

Tax assistant, Tech. Section,

iffice of Central Excise Commissioner,

M. Road, Bombay-20. .. fpplicant

By Advocate Shiri S.P. Saxena
Yarsus

1. Unioen of India
through the Sscretary,
Ministry of Finance,
Dept. of Revenue, Central Board of
Revenuse, Central Board of Excise &
Customs, New Delhi~-110 O11.

z The Chief Commissioner of
Central Excise, Western Zone,
Churchgate, Bombay~Z0.

2

The Commissioner, Cadre Controlling
authority, Central Excise Bullding,
(Kombay-1¥) Ranade Road, Dadar,
Bambay-~28.

4., The Commissioner of Central Excise
and Cuztoms, Pune~l.

o T.L. Jagadale, Inspector of Central
Fwoise, OFffice of Commissionsr,
Central Fxcise, Bombay-1,
Churchgates, Bombay-20.

& Mre. RUOB. Jogdand,
Inspector of Central Excise,
Office of Commissioner of Central
Fwcise, Aurangabad, N-%, Town Centre,
Sdrangabacd-3.

7. Mra. T.A. Tandel,
Inspector of Excise, Office of
Commissioner of Central Exciss, M-IIT,
Ranacday Road, Dadar, Bombay-~Z8.

&, Mrs.  Meeta P, Pandva,

Inspector of Excise, O0ffice of
Coammiszioner of Central Excise, M-~III,
Ranaday Road, Dadar, Bombay-28.
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14.

17.

19.

B.R. Yelmeli,

Inepector of Central Excise,
OfFfFice of Commissioner of Cantral
Ewoise, Mumbai-I1, Firmal Chambers,
Parel, Bombay-1%2.

amt. éAnita P. Mada,
Insnector of Central Excise,
affice of Commis
Mumbai-11, Piramal Chambers,
Parel, Bombay-12.

amt. L.R. Pillail,
Inspector of Central Froise,

Office of Commissioner of Central Excise,

Mumbai-v, C.G.0. Complex,
Bandra (£), Mumbai-400 051.

.. Hingorani,
Inspector of Central Excise,

afFfice of Commissioner of central Fxoiss,

Mumbai-v, C.G.0. Complex,
Bandra (E), Mumbai-400 051.

amt. Beena Abhichandani,

Inspector of Excise, Central,

Office of Commissioner of

Central Excise, M~T1I, Ranaday Road,
Dadar, Bombay-28.

Mrs. Bhavana Deshpande,

inspector of Yentral Exoise,
affrice of Commissioner of Central
Excise, aurangabad M-~5, Town Centre,
caarangabad-3.

aiayvkumar Singh,

Inspector of Central Excise,

afFfFice of Commissioner of Central
Eweise, Mumbai-IT, Firamal Chambers,
Parel , Bombay-1Z.

Shridghar Xulkarni,

Inspector of Central Exweises,

i fice of Commissionsr of Central
Exweise, M~T. M.X. Road, Mumbail~-20.

5.0. kadam,

Inspector of Central Excize,
OfFfice of Commissioner of Central
Exeise, M-1, M., Road, Mumbai-20.

R.B. Mair
Inspector of Excise, Of fice of
Commissioner of Central Excise,
M-~111, Ranaday Road, Dadar ., Bombay-28.
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Ssmb. T. Johnson,

Inspector of Excise, affice of
comnissioner of Central Excise,

M~T1T, Ranaday Road, Dadar, Bombay—~28.

sioner of Central Excise,
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KLoG.R. Mair, :
Tnspector of Central Excise,
OfFice of Comm: joner of
Central Excise, Mumbal-II,

pirmal Chambers, Parel, Bombay-13.

T.R. Mair,

Inspecctor of Central Excise,
Office of Commissioner of
Central Excise, M-1, M.K. road,
Mumbai-~20. :

Smt. J.K. Cheri,

Inspector of Excise, O0ffice of
Commissioner of Central Excise,
M-111, Ranaday Road, Dadar,
Bombay-28 .

M.D7Souzs .,

Inspector of Central Excise,
O0ffice of Commissioner of
Central Excise, M~I1,

M.¥. Road, Mumbai-20.

Smt. Sujata Yaidyanathan,
Inspector of Excise, Office
af Commissioner of Central Excise,
M-111, Ranaday Road, Dadar,
Bombay~28 .

By Advocate Shri v.0. vadhavkar for Shri

O.t. MO, &85/2001

U.0. Mandedkar,

Tax

sistant,

O0ffice of Excise Commissionetr,
Fumbai~¥I, Thana.

$
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Ry godvocate Shri S.P. Saxena
YErsus

Union of India

through the Secretary,

Ministry of Finance,

Dept. of Revenus, Central Board of
Revenue, Central Board of Excise &
Customs, Mew Delhi-110 011,

The Chief Commissiconer of
Centiral Fxcise, Western Zong,
Churchgate, Bombay-20.

The Commissioner, Cadre Controlling
puthority, Central Excise Building,
(FBombay-1¥)Churchgate, Bombay-20.

The Commissiconer of Central Excise
and Customs, Pune-l.

v . Respondents

M.1. Sethna.

www fApplicant
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5 T.L. Jagadale, Inspector of Central
Fooise, Offiﬂm of Commissioner,
Central Excise, Bombay-I1,
Churchgate, Lumb&ywﬁﬂ

. RLE. Joadanﬁ

sector of Central Exc cise,

Offjﬁc af Cumm1 saioner of Central
Exeise, aGurangabad, M-%, Town Centire,
Aurangabad-3,

7. Mres. T.oa. Tandsl,
Inspector of onx:@, Office of
Commissioner of Central Excise,
Ranaday Road, Dadar, Bombay-28.

%

Mrs.,  Mesta P. Pandva,

Inapector of Excise, Office of
Commissioner of Central Excise, M~1II,
Ranaday Road, Dadar, Bombay~28.

D B.B. Yelmelil,

Ingpector of Central Excises,
Uffice of Commissioner of Central
Excise, Mumbal-1I, Pirmal Chambers,
Parel, Bombay-12.

10, amt. Aanita PL Mada,
Inspector of Central Excisze,
Office of Commissioner af C~nird1 Fxcis
Mumbai~11, Piramal Chamber
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Parel, hﬂmhddw 2.

11, Smt. L.R. Pillai,
Inspector of Cmntrul Exncias,
Gffice of Commissioner of Central Ewoise,
Mumbai-y, C.GE.Q. Complex,
Bandra (F), tMumbai-400 051.

12, aLPL Hingorani,
Inspector of Central Excise,
Office of Commissioner of Central Ewcise,
Mumbali~-v, C.G.0. Complesx,
Bandra (E), Mumbail-400 051,

1dani,

"ﬁﬂ Ccntral,

@r of

IT, Ranaday Road,

1%. Smt. Beena ébhic
Inspector of Ex
Office of memi
Cantral Excise,
Dadar, Bombay-28

14. Mrs. Bhavana Deshpande,

IH&J@CtGP of Yentral [zb]mu,

Offrice of Conmissioner of Central
Execise, aurangabad W-%, Town Centre,
“Aurangabad-3.

Ajavkumar Singh,

Inspector of Central Exciss,

Gffice of Commissioner of Central
Ewoiss, Mumbai~Il, Piramal Chambers,
Parel, Bombay-12.
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1é. Shridhar Kulkarni,
Inspector of Central Excise,
Uiflco of Commissioner of Central
Bwoise, M-I, M.K. Road, pumbai~20.
17. 5.0, Kadam, :
Inspactor of Central Excise,
Ooffice of Commissioner of Central
Excise, M-I, M.K. Road, Mumbai-20.
18. LB, Mair,
Tnespector of Excise, Office of
Cammissioner of Central Excise,
M-111, Ranaday Road, Dadar, Bombay-28.
1%. gamt. T. Johnson,
Inspector of Excise, ffice of
Commissioner of Central Excise,
M~T111, Ranaday Road, Dadar, Bomnbay 28
P 20. KL G R, Malr,
’ Tnspector of Central Fawoiss,
Office of Commissioner of
Central Excise, Mumbai~I11,
pirmal Chambers, Parel, Bombay-1d.
1. T.R. MNair,
Inspecctor of Central Excise,
OffFice of Commisszioner of '
Central Excise, M-I, M.K. road,
pumbai~20.
2 amt. J.¥. Cheri,
Tnepector of Excise, Office of
Commissioner of Central Excise,
M~111, Ranaday Road, Dadar,
K 5(.‘|rlbci"' -5
2%, D”Smuxn
—’ pector of Central Excize,

3

fl@“ of Commissioner of
antral Fxcise, M-I,

MHKN Road, Mumbai- ZO

24 smt. Sujata Valdyanathan,
Inspector of Excise, QfFfice
mf Commissioner of Central Exclise,
4111, Ranaday Road, Dadar,
homouwW;ﬁ" .. Respondsnts

By fAdvocate Shri V.D. vadhavikar for Shri M.I. Sethna.

ORDER
[Per:  Smt.  Shanta Shastry, Member [A) ]
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The izsue and law point involved in these 2 O.As iz CcOmnon, e

facts are also similar, and the advocates for the applicant as

/ALV,
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well as the respondents are also the zame in both the cases. e

s~

- - - ‘A
are, therefore, procesding to decide matter by a commoen order.
K

O A.Mo. 612 /2001:

& The applicant iz a civilian Group "C7 employee working as Tax
assistant in the office of Commissioner of Central Excise, Mumbai
w1, He was initially appointed as LDC on 1.&.1%984. Thereafter
he was promoted to the post of UDC in September, 1991. He passsd

the Departmental Fxamination (Inspectors) conducted by the

was further promoted to the post

0

respondents In &april, 1994,  He
coff Tax Assistant in December, 199duv The next promotion iz to the
post of Inspector (Ordinary Grade) of Excise. The promotion ta
the post of Inspector is by "Selection method”, according toe the
Recrultment Rulss. ﬁccordingl ta the Central Excise and lanst
JCustams Department Group C Posts Recruitment Rules 1972, the
guota for Inspectors” post betwsen direct recruitment and
promotess is 75:25%. The feeder posts for promotion to the post

of Inspector are UDC, Stenographers Senlor Grade, Oraughtsman andd

Womshn Ssarchers. & combined senicerity  list of all the Tax

o . . . . g
Aasiatante From feeder posts is prepared for purposes of promotion

et of the 25% guota. In this combined seniority list of Tax
fssistants as  on 1.1.1999, the applicant was at serial Ho.¥0O
¢ o B - e’ - -
whereas the respondents Mo.d toe 2% were listed below kappllcaﬁt
batwaen Serial Mo.75% to 140, Thus, they wers junior to the
applicant. The candidates for promoticon to the post of Inspector
are also required to pass such physical standards and  pass  such
s and conform to such age limit as

wiritten tests snd physical test

may be specified by the Central Board of Excise and Customs from

vt

woud o
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time to  time. faccordingly, the respondents issued & letter on
18.1%7.198% giving instructions regarding awarding of marks and

ale. & further letter was issued on 11.7.19%0

wrritten ts:

seguently by another letter oof

giving clarifications.
@, 5.1991, the selection procedurs contain@d in the letter dated
16,17 .1989 was modified. Keeping these Recrultment Rulss in mind
a OPC was held to Fill up the post of  Inspsctors and Central

Excise in 1996, The applicant along with many others was

considered for promotion to  the post after having undergons

Ty

physical test. However, he was not promoted by the DRPC although
cne Mra.  S.K. Kondnanl was promoted.,
x. The applicant haz submitted that no DPC was held Tor the

vear 1997 and 1998, Only direct recrults were appointed. In ths

»

was  again modifisd and fresh

meantime the selection proce
instructions were issued on 17.2.199%9. According to this, the
candidates could be considered for premotion to the post  of
Inspector, upto the maximum age l1imit Uf a8 y@aré, raelaxable upto
40 vears in the casze of backward class candidate. -Furth@r# those
atfficials who were not considered for such promotion upto the age
of  ZHS40 vears were to be granted the benefit of relaxation in
age limit up to 45 vears to enable them to have an opportunity of

Far promotion

S

minimum of 2 chances, but those who wefﬁ considera:
uptm 28 to 40 on P oar more occasions were not to be eligibls  for
relaxation in  the age limit. This revised procesdurs came into
gt fect Trom 1.4.199%9.

4. The applicantsg ﬁtétes that the r@spondént& Imased  hwo

were prometed to thse post of

carders  on 20501999 and 75 emploves
Inspectors on regular basis by the orders. The nams of the

applicant however, did not appear in  any of  these orders.

/
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juniors  i.e. Respondent Mo.d to 235 were promoted.

W e
Tha respondents in the second order issued on  the same date
promoted ninetesn persons  on ad hoc basis. But the applicant’s
name was not included even for ad hoo promotion.  The applicant,
therefore, submitted a representation on 2@"4;lﬂ9?5 regarding his
fan promotion. The respondents replied to.the applicant by the
impugned letter dated 16.9.19%%. The applicant again submitted

soa reminder on

P

another representation on 20.12.1999, followed b

BB 2000, He was again informed by the respondents wide impugned

Jetter dated 4.10.2000, that his representation was found to be

devold of merits. Being agarieved the applicant has approachsd
this Tribunal.

L The respondents submit that the applicant was considersd
once by the DRC in 1996. But was not found Fit in the OPC  held
on 9th and 10th October, 1996. The respondents admit that no DPC

I

could be hsld till 373”19@9~ The DRPC was held on 2.2.19%9% for
the vacanclies of the year 199728, Once again the applicant

could not find place in the Select List.

,.
FAN

The respondents contend that the Ministry had issued &
Circular on  28.7.1978 clarifving that the Ministerisal Officers
can avail themselves of as many chances as possible upto the age
of %8 vears for promotion te the post of Inspector. Earlier wide
circular dated 6¢.10.1975% it had been clarifisd that officials who
were  either not oconsidered for  such -prmmotion in the normal
course or if they were considered and approved for promotion but
could not be promoted dus to non availability of wvacancies thewy
may be given 2 additional chances for consideration for promotion
in the normal course so long as they were below 45 vears of  age.
in view of this, the officers who had been considered in the past

i P
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and were found unfit more than once are not eligible for this
concession. It was also clarified that guch ministerial officers
Will be allowed inﬁtead 2 chances upto 4% years for the purpose
of prmmﬁti@n to the executive grade.

7. The respondents have'algd drawn our attention to a Mote

below Col.12 in the Recruitment Rules of the post  of ]n:p&FLDP”
wherein it is stated that the candidates will be required to
possess such physical standards and pass such  written test and
physical test and.cmnform to such age limits as may be specified
by the Central Board of Excise and Customs from tim@ to time.  In
view of this, since the respondents had earlier issued letter

e o

dated ¢.10.1975% (at page &8) about the age limit of 38 vears the

respondents®  action, in not considering the applicant far

prohmtimn after he had sttained the age of‘38’i$ ju@tifi@d“

5. The -espondents  submit  that the qop11Cdnr had affdinud
the age of 38 vears as on 24.9.1997, and he had been considerand
twice for promotion by the DRPCs held on 9th and 10th Octobsr,
1996 aﬁd on 3.7.1999 for the vacancy years 199697  and  1997-98
rcspo<t14w1g baefare he attained the age of 38 years. Therefore,
the guestion of giving him ary additional chance for the year
199899 and subseguent DPCs did not arise.

9. The applicant contends that if the DPC had been held in
1?9? and 1998, the applicant being below %8 wears of age, would
hawe got two additional chances for being considered for
promotion. The fault is of respondents in not haolding the DPC In

: [
1997 and in 1998. Further the revised instructions of 999  are
nots

applicable only w. @.fF 1.4.1999 and thy W 1 thh any affect on
the selection procedure followed by the DPC for 1997 aﬁd 1998
vacancles. The applicant also contends  that he was never

w w18
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informed of any adverse report or any other reasons as to why he

o The applicant

was not selected for the post of  Inspe

'

therefore has  sought to guash and set aside the impugned orders

promoting iho Respondents Mos 4 to 23 andbdirect the respondents
to  hold separate OPCs  for  the vacancies,each af the vears of
199798 and 1999 az per Rules and to consider the applicant for
promotion  to the post of Inspector of Excise against  the
vacancises of sach y@&r as par the DOPT guidelines dated 10.4.198%
and to grant him promotion from the date from which his Junior
was  promoted with all consequential benefits with interest dus

tneraon.

d0. The learned counsel for the applicant has  taken us

through the relevant Recruitment Rules of @ 1979. Under the
Recruitment Rules for the post of Inspector (Ordinsry Grade) In

Col.7 the age for direct recruits has been prescribed as 20 to 23

vears, relaxable upto 3% years in the case of Gowt. 8¢ srwvants who

have e put  in  minimum 3 wyears service in the Department. In
Gol.% on whether age and educational gualification as prescribed
for direct recruits will apply in the case of promotess it has

baen said "Me'. The learned counsel Ffor  the applicant argues

“that the age limit does not aspply in the case of promotees andd

therefore, applicant should have been considered for promotion
far the wacancies of 1997-98 as well sz 1999 as no age limit is
there for promotees. The applicant further submits that he was
fully gua alified and eligible according to the DOP&T guildelines of

oo, 11

10.4.198%, the Bench Mark for Group "C" post is "Good". The

wWiritten departmental examination is to be passed only once. Thes

raspondents  adopted a marking system as per letter dated ?"5uw?l

(page 3% of the OA)Y. Those with "Very Good”' assessment cannot

AL



overtake the applicant even though it may be a Selection post.
He further Conﬁends that the age 1imit of 38 years should be for
all. Otherwise it is discriminatory. In the DOPT guidelines
there is no scope for 1interview at .all. According to the
applicant eve the instructions contained 1in the Jletters dated-
6.10.1975 and 1978, will not hold good when the rules have been
framed in 1979. Further, the DOP&T OM has to be observed as it
is common to all the Ministries and Departments. The learned
counsel for the applicant 1is relying on ‘the Jjudgement 1in
Rajinderkumar Gaur vs. State of Rajasthan 2002 (1) SLJ Jodhpur
CAT 317. According to the applicant by restricting the
q,q,consideration for promotion to 2 (two) chances upto 38 years is
not sound and rationale. The applicant has been ighored even for
ad hoc promotion. In the 1light of this, according to the
applicant he ought to have been cleared for promotion.
11. The respondents reiterated their arguments and stated
that they have gone strictly according to the Rules and available
instructions and‘ therefore, the applicant’s non promotion is

Jjustified.

0.A.No.685/01:

e

b

12. As already pointed out the facts are similar as indicated in
the case of the applicant in O0.A. No0.619/01. The app1icént in
this 0.A. is junior to the applicant in O;A.No.619/01. The same
arguments were advanced on behalf of the applicant as well as the
respondents in this present application.

13. We have heard 1learned counsel for the parties and have
given careful consideration to the pleadings. We have also
perused the Recruitment Rules and the various circulars relied

12,

L

e
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upon by the applicants as well  as  Respondents. The  learned
counsel  for the Respondents had  been directed to produce the
Original File. Respandents have accordingly oY atels IRal:te! the
ariginal records. In another case, thé Central Exciss and lLand
rustoms Department Group C  posts fPrecruitment  Rules, 1979 as
amended upto 31.3.199% have alsc been produced. These are taken
o record.  In these Recruitment Rules, there is no Note, unoer
Col.l?  as was included in the earlier version of the Recruitmant
Fules, at page 19 of the 0.4, We, therefore, have to take the

amended  Recruitment Rulesz into consideration, as the applicants”

i

case was considered in 19296, and in 199%. Fince this Mote 1
missing in the amended Recrultment Rul@g,'th@r@ cannot be any age
Timit as far as  promotees  are  concerned, and therefore, the
applicants would be entitled to be considered for promotion  ewvean

bavond the ags of 28 vears for the vacancies which arose in 1997,

1298 and  eaven in  199% prior to 1.4.199%. We hold, therefors,

that the action of the respondents in denving further chance for

promotion Lo the applicants  bevond the age of 38 vears is not

and therefore a Review DRC for the weang 1997 and 1998

add
£y

vacancles reaquired to be held for considering the applicants
far promotion to  the post of Inﬁpector of  Central Excise
(Ordinary Gradel.

A& The applicantd have also guestioned their non selection by
the OPC held in 1999, sccording te the applicanits the respondsnts

falled to adhere to the guidelines pre

sribed by the DOP & T

which are the General Guideline Instead the respondents have

raesorted toe a marking system which iz not correct. In fact, ths

marking swyastem  introduced on 18121989 haa  been struck off

Cearlier.

B
.
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14. alse the Bench Mark being "Good” for the post, even 1F

got  "WVery Good" that persaon could not superseds the

somebody
parson with good assessment. We hawe seen the original recora.
The respondents have allowed marks for the annual Confidentisl
Reports as well as for  the intervisw. tn  the case of the
applicant in O.A. Mo.619/01, he secured &0 marks For the ACRs
and 10 marks for the interview, altogether he got 70 marks which
no doubt  amounts  to atGmod’ﬁgg@sﬁment_ The other applicant got
700 marks for the ACRs and only 5 marks for the interview. Thus
bath were hnot selected for promotion. Although this system was

andidates, there is some force In

03

Ffollowaed in respect of all the
the applicahts’ arguments that since the Benck mark was  only
¢”Gomd“*heq aught to have been considered for promotion. Howewer,
this iz a selection post and therefore,  betiter merit woL 1o
preaevall SN though the Bench Mark may be  only "Good” .
Therefore, we do not consider it advisable to interfere with the
pssessment  done by  the DRC, as the procedure has been followed
uniformly in respect of all the candidates.

15. In wiew of the discussion above, we hold that the
applicants  in both the above 0.As are entitled for consideration
for promotion to the post of Inspector even after attaining the
agé of 38 wears till the new instructions issued on 17 2 199%
kecame 3

becaas offective From 01.4.1999. Therefors, the respondents are
directed to convene a Review OPC for the vacancies of 1997  andd
1998 anﬂ consider both the applicants for promotion, and if
selected the applicants shall be promoted From the dates thelir
junicors were promoted with all consequential benefits. This
exercise be carried out within a pericd of 3 months from the date
af receipt of & copy of this order.

BRI 3
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1&. In the facts and circumstances, both the 0.43 are partly
allowed. We do not order any costs.
-~ ' v
&\OJJE ? pose
(Smt. Shanta Shastry) (Birendra Diks hlt)
Member (&) ’ Yice ~Chairman
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