ORIGINAL APPLICATION -NO. 168/2001 .174/2001 199/ gor <]

CORAM: -

SHRI JUSTICE BIRENDthglKSHIT _VICE CHAIRﬂAN
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CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH: :MUMBAI .

AND 244/2001

THIS THE }qru DAY OF, DECEHBER 2001

. HEHBER (A)

working as Head Travelling

Tickekt Examiner (Hd.TTE)., lﬂ.".,:' ' fjfiﬁf'

under | OTCI, Western Rallway,;_y Tl
Grant)Road, Mumb41~400 008 v;;.‘. Appllcant

- By Advocate 8hr1 M S Ramamurthym

e i: Versus ‘. e .
Union |of lndla : i
through the. General manager ;
Mestern Railway, . o
(hurchgate Mumba1 400 020 - B
D1v1s%onal Rallway Manager (EJ, - k3
Western Rallway, Mumba1 Central '
Mumbal 400 008 : X s
Senlo Dlv1sional Commer01a1 Hanager, _— fJ” g
wQstern Railway, Mumbai Central, SRy 'V~:<
Mumba i - 400 008.‘ T e e Respondents

Bv hdvorate Shr1 R K 3hetty._”;“',”~ f‘"
A ' Versus fv:_El;jF

v coa -
' . .-.v_

0 A NO 174/2001

Ramkatan Ramnihor Jaiswal
prasently working as Hd TTE

.underJDy Chief Tlcket f}?,

Inspedtor, Granat. Road

 ‘Westernn Rallway, Mumbal

Prabhakar Popal Satam,-

presently working ‘as Hd.TTE R,
underloy Chief. Tickekt Inspector,
Grant Road, western Rallway, '

Mumbai. | .. o N R
i ‘. ‘.' M . - . X )
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A S No..ieé72001-4 I fﬁ~j7vi*d"
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"Mumbai .

‘Ramsharan B. Yadav' r° o
- presently working as- Hd TTE

.through the General manager
- Western Railwdy, D
A Churchgate Mumbai 400 020. -,

- Tukaram- K. oondwano'

presently working as Hd. TTE -

Cunder Dy. Chief ‘Ticket Inspecto:
Grant Road, Western Rallway.

Mumbai .

- Gehran Daulat’, T
presently warklng -as Hd TTE L o
~under Oy. Chief Ticket Inspepctor,’

no-

Grant Road, |Western  -Railway, -
Mumbai. ° SR ‘

vt

I%hwar Rama ' Bhdhdﬂ :

presently working as. Hd. TTE .
under Dy. Chief Ticket - lnspectgr
Grant Road, |Western Railway,
Mumbai. ' Coe s

A

'Sudhlr Damodar Kshire, . - .
presently worklng as Hd. TTE AR
under Oy. Chief Ticket Inspectorv

Grant Road, Western Rallway,_

%urendra R. Mlshra
presently working as Hd TTE.

under -Dy. Chief Ticket Inspectdr

Grant Road, western Railway,
Mumbai. - “

under Dy. Chief Ticket InSpectbb
Grant Road Western Rallway, '
Mumbal. . : ..

-

By Advocate Shrl M S Ramamurthy

_ Versus

Unlon of 1nd1a

-

f

DlVlsional Ra11way Manager (E),

. Western Rallway, Mumbal Central
Mumbal~400 0

ba ;

Senlor DlVlsaonal Commerclal Manager.

Western Rallway, Mumbai Central
Mumbai~400" 008

By Advocate 8hr1 R. K Shetty

.A. NO. 190/2001'

R. Gopalakrlphnan

presently employed ‘as Hd. TTE
scale Rs.5000~8000 under DCTI

aw Applicants

'-... Respondents'

. —— o




'DlViSlOﬂdl Rallway Manager (E),

‘ Shrl H&Ju T

| R
Grant Road, We$tern Railway, gffr'”i,fa.' '?.:,,.,ar
with Headquarters at Churchgata,_j“yfgj' 3‘ ﬂi ot
Mumbai T LR ' ‘

,'1Raman Morar Patel ’~7'. \A‘ "-5',}” x .3ij;

‘presently employed as, Hd.,TC at . LT
.Santagruz, Western Railway, | " -;‘,. e
scale|Rs.5000~8000 with' Statioh . o ,i"j K

© Superintendent, Sahtacruz Station,& s L
Mumba} oo ,z>;’]“ R jf.. ﬁpplicants

' By Advocate Shri M S Ramamurthy. vg

| ' 1“’ Ef VePSUS N ‘;3‘ -3_} gj iﬁ?n~7

‘Union jof Indza ST ‘
through the General manager,- ,
Westeqn Railway,) S
gﬁurchgate Mumbai 400 020. '.;H;.

Western Railway, Mumbai Central

o Mumbal 400 008 “, a -

- l-‘

Senlor D1v1s1ona1 Commer01a1 Manager,
‘Western Railway, Mumbai Lentral, .. '
Mumbal -400 008 o

working as Head TTE, Churchgate,.;_ﬁi

“and ‘workingiunder DCTI, Grant Road, 5
western Rdllway, Mumbai~400 908_ ;Lv‘&

v

Shr1,Pradeh J. GOle"

; working as Head TTE, @hurbhgate

Headquarter, Western, Rﬁllway.- L
and working under DCTI “Grant Road, _@
sttern Rallway, Mumba1~4oo 008. T

ohr1.Harlshchandra R.;Sharma ;" ]*T,q?. S

' working as .Head TTE, Surat, ::ﬁ; LT "jf“

and.working under CTI, Surat; NPT
Westenn Rallwlay, GUJrat.,_ e Respondents

’ \

By édvocate Shri R.K. Shetty for R1’ to R3. : .-A‘~

.

0. A.; NO 244/2001 '
Kr1shAa S. Pat11 o . R
presently worklng as Hd TTE - -
underloy Chief Ticket Inspector,
Waestegn Rallway, Grant Road, .3 0¥ ..
Mumbal- : P R

e i -
a

. Head Quarters, Western Railway, .3'45*5;g f §:3,“f'
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Rajpati Ram haritrd ‘

EEE : 4 ,. 3
Alil Mohammed Noor Mohammed
presently working as hd. TTE
under Dy. Chief Tickekt Inspecto;,

Western Ra11wav, Grant Road . R

Mumbai. .

Chandrakant, ¥. Chauhan, _ . x

presently working as Hd. TTE ..

under Dy. Chief Ticket Inspector,

Western Ra1ﬁway, Grant Road; N :
Mumbai. e e

-

presently working as Hd. TTE

‘under Oy. Chlef Ticket Inspectér
Western Railway, Grant Road

Mumbai .

Vishnu Karu,

_presently working as Hd. TTE. -
under Dy. Chief Ticket Inspector,

Western Railway, @Grant. Road,

" Mumbai. ’ : R ,.'?~...-Abplicants

By Advocate Shri M.S. Ramamurthy

v versus

| S
Union of India o
through the General manager. e
Western Rallway,
Churchgate, Mumbai-400 020.

Divisional Railwéy Manager (E).
Western Railway, Mumbai Central
Mumbai-400 008. .

Senior 01v151ona1 Commerc1al Manager

-Western Rallway, Mumba1 Central L
Mumbai- ~400 008 e : :y.. RequndentS‘

. By Advocate Shri R R Shetty.

QRDER
Smt. Shanta Shastry. _ Member (A)

allgfhese original applicatiohs have been filed .

i

. by similarly placed individuals. The .points - and

arguments raised and contested are identical_ﬁnd the

-

—r - a1




Hi?ﬂ . -
‘R' nihor Jais

by one

4. .

advocates are

is the same,

by a combine
2. - 0A.
R.Gopalakriéh

‘Railway, 0a& 1

Patel

Krlsh

;/on celeatlon

Examiner/ He

the belect1on
3. o In s
challenged - i
further'
seniors 1ncl

TTE/Head TC. £

ocale of Rs.4

At
accordlng to

oopy ofi the

work as Head

N

-

5. . 0n4p

interim relie

provided whic

order

| ‘f"u,‘:: s: v .
‘ ) ‘ ' Co : : - N
lalso the same.3 Since'tﬁé'»iasué invélpedi:{;.
we proceed to dispose of these OAs together?f‘?
" .order.,; f  ‘E£ i - : ., fE. 
| . B DI
No. 190/2001 >;sf?, filed)g;.bif shrl?r;*
1an and Shri Raman Morar patel of wester n B
68/2001 filed by one Shr1 éﬁhammed‘.f:j
. OA 174/2001 is?filed by one Shri Ramkaranii;ii'v
Pal and seven others 0A 244/2001 1s filed;t:7f

na Sh’

for the post of Head Travelllng Tlcketgs

ad Tlcket Collector (Head TTE/ Head TO) in -
tpanel publlshed on 06 12 1999. . 115 f“ff!r:f
ort, in all these ofs what hasf been .

s;A the selection

leUEd on -05 3'2001

uding = the appllcants-from the post of Headf

o the. post of Se?ior TTE/ Senior TC 1n theﬁﬂﬁ;*

. *

j ) , . .
it ST oL
A - S . .
S R

lf N

Fhe tlme thesep

000~ 6000.;

\‘/

Patel and four others agalnst their"v

reverting severalf

_panel “of 06 12. 1999 andf},_‘

appllcatlons were made,'ﬁjb

the applicants, thay havb not reqeived anyfl

'rever81on order,and they have cont1nued to v

TTE/ Head TC. - 1.

¢

ra

rayer made for 1nterim relzef iq,these Oﬁs,_f

n was continued till the date of hearlng.-,"

f in- terms of clause 9 (a) ‘of . the OAs, was

DN -

e S
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/ | v , .
applicants and $Shri R.R. . Shetty for. the official

.
»
+

respondents in all these Oéslﬂ -

7. _ The brief facts -as have baen brought out in-

these Oés are that the appllcants have been worklng as -

Head TTE/ Head TC continuously for more ‘than five yearsf

on adhoc basis fn the scale of -Rs;5000~8000 and have

been drawing their Tnnualtihcrementsin,the'$aid-sca1e{

8. . A. written!‘testf”was held in July 1998xand'i

Decembér, 1998 for selection for prbmotion:to the post

of Head TTE/ Head TC in the scale of Rs.5000-8000. The

result was announced on  17.02. 1999. - In all - 221

einplovees qualified in the wrltten test In addition'to‘

these, 'names of 3% other persons were also notified as-

t

employees permitted to appear for viva voce test though_

they had not qual fied in the wrltten test by grantxng:

l

them notional senlqrity marks The names of the.

applicant No.1l 1n;OA 199/2001, applicants No.1 to 4 in

0A No.174/2001 and- applicant No.2 3 ‘and 4 in OA .
No.244/2001 . were included-in~the list-of'tﬁose who weref.

found ellglble for the viva voce test{ L whereas the"

|
names of applicant in- 09—168/2001 and applicant No 2 and

0 190/2001, applicant MNos. 5 to,8 in OA 174/2001 and

applicant Nos. 1,2!and fﬁve  in 0A 244/2001 ~did hot 

appear in the panel of those nétifled‘as being eligiple

for the viva voée test. - 'Thefeaftef, the péanel . of.

k]

. We . have  heard ,\Shri "Rahamurthy for " the

" ——

1
Cma—




&uccebsful candldates after the,viva‘voce test-&as“held2 N

wWas publlbhed on 06 12 1999 thxs. was a prov1sional

< o
S

pahel.. Flnally on; 05 3. 2001.'the flnal panel ‘Wasgy'iﬁ B

./

:doclared and the appllcants 1n' all these OAs ware,.grn:i'

reverted to t eir orlginal posts of Sen1or TTE/ Senior

Pt

©TC in the'uscale ‘of . Rs 4000~6000 Accondxng to the
app/ cants, thobgh the.order54:were reportedly carr1ed ${ﬂ -

out and Pompllmd wlth WIthln two weeks. the applicants

l l

l .

K\/}hemselves 'have not been served wlth oopy of tho

.[ Faversion order and they cont1nued to work as. Head TTE/

0' .

P
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i
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‘ (;\Aiséad:Tc't;ll Jhe tlme of fi11ng of these applications.,;f?

4 | .. : . C ; ' :
9. . The main ppayers'madafin all these QA8 -are as. -~
(a) . that’the nonwselection of the applicants in the
- selection held for the post’ of  Hd. TTE/Hd. .
U TC, |panel . whereof was pubdlshed on 06 12. 1999'J3;-‘
C(Ex.F°  hereto), . {mproper unreasonable.i.xﬂjv
-arbitrary *and unfaln and coqtrary to: the Rules . |
' ' . .of the Railway. Board-:and violative of . Artlcles;;k"f
@ , . 14 and 16 of the Constltutlon of India, i:j e
(b)) - that! thls Hon ble Trxbunal be pleased te holdi_ﬁ'r"
S and declare that thefapplicants are entitled to. |
be regularlsed<as HdJ, TTE/Hd. TC on ‘the basis:. ...
: of viva voce/ACRs without being subaeoted 2 - S
- belectlon con31st1ng of a written examination:‘;f
and d v1va voce. "\.1 . L L

- I-

. : e LT f' EURERREEI ¢
(¢) . .. that it be declared that the wrltten;- e
_ S examznatlon conducted in: connection with . the. i

selection : in question S0 18:7.1998 and
$.08.12.1998 is. vitiated and rendered hull  and”

void; and-~ consequently ‘the panel _ dated: . -~

06. 1; 1999 (Ex."F ‘hereto) is also vitigted R

Cand qendered bad in law.; -Q ; 4.wﬁ “'f‘_*A_{» o
.(q)' . that the: requndents be permanently restrainedllv

from reverting the applicants from the post - qu.;
Md. TTE/Hd TC - to the. post of 8r. - TTE/Sr..TC

Ja:'.
e

P

v\ e PR O S
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() that this Hon ble Trlbunal be pleased to dxrect
- the respondents to regularise the services of

‘the applicants as ‘Hd.  TTE/Md. - IC . scale -’

Fis . S000~8000.
(f) that the Hon ble Trlbunal be pleasnd to hold a
fresh belectlon for promot1on to the posts of
Md. TTE/Md. -TC according to the -covrrect
progedure and norms as. lald down by the Ra11way
;Board ‘ : o

i
v - . -4 -t
! N

{q) - that tLis Hon”bie Tnibbnal;bé pleasedﬂté,direci ,

the respondents . to obtain the sanction of the

Railway Board for regularisation of the senior .
adhoc promotees as - Hd. TTE/Hd. ST o the ©

basis of ACRs or viva voce ‘because of the

continuance of' thm adhoc arrangement bﬁyond 5/% ¢

L/Q years. e

-

() that thi& Hon’bile Trlbunal be . pleased to permit.
the apnlicants to file‘this application jointly
as the cause -of action i3 same for the

applicants, the relief- ‘sought . for are. common. to'

them and thev have a ‘.common interest din- the
. subject mdtter of thls appllcatlon. ':'

(i) that such other and further ordnr or,orders be
.passed as the nature and 01rcumstances .oF the,
case may rﬂqu1red. n L ‘}a, o :

(1) . that the Posts of thls applxcatlon be prov1ded
' for. o o
; C ot - g

1o0. ‘The applicants are aggrieved by the selection

v

FRS

panel' of 06%12.1999 -~ and 'the"reversion brdeﬁs; of o

i L

05.3.2001.on several grOunds,;' ~.According:‘ to thg-

éppiicanfs since they had been worklng contlnuously for
over 5/ 3 1/2 y@ars in the Sﬂlectlon posts,' though -on-
adhoc ba31b, they should have been regularlsed w1thout
bclng subJehted'to any further selectlon in terms of the
. orders 1ssumd from tlme to tlme' by the Rallway Board
1ast1v relterat d in the orders’ dated 18 12 2000 Adhoc

uromotlons are not suppo»ed to- be carrled out beyond six’

months. Also adhoc promotions beyond the pefxpd'of four




i- j':'9.}‘

s F.

approval of the Chlef Personnel Offloor Having allowed

’ S )

the appllcants to oontlnue for more than flve years, the

appllcantc canLot now be reverted at thlk belated stage

rhe applloanto have 'beon performlng satlsfactorbly.ﬁ _r

-
R

’ I

)hev were oromoted agalnst clear vacan01es.-ﬁ“vﬁ,'ﬁf'” )
(fi. v' ‘In the year l996 a large number of employees ‘;J}L?.

£

Q\:ho were worklng as. Head 1TE/ Head TL on adhoe ba31s had
i ;- . R
een - cal}ed-for wrltten test and 2l6 employees whad

fallod thereln However, the Rallway Board 1ntervened

*
~

months' cannot bﬂ carrled out wlthout the orlor personal ﬁ«fo-

\ nd ordereJ the rﬂqularlsathn Of thﬁ senlor employees.if'”

g For that purpose. “:o upgradat1on ﬁ granted on the

g qround that prnv1oos seleotlon, prlor to 1996 ‘was '’ l ?T

,j 1989 whlch fwaé based only .on v1va voce. On thls baslork

. 192 aenlor emp%ovoeg who had otherwlse been“ deolared :
unquallfled havo been regularlsed on the basxs of th&

‘:QCR Keeplnq andﬂ the wrltten test and viva voce,z.t Théit!?i'

appllcants S case being 51mllar : they should ndt havo
® ' been asked to dppear _in the wrltten test or’ :\uva '\;oce

|
but ‘should have been promoted on the ba31s of ﬂCR and

. the performancé-‘ There were no d1$01p11nary procéédlngs fgv

AN

pending-agains the appllcants Therefore the actlon

of the respondants . 1n revertlng the appl1cants 1s not at ‘

o
L

.a11¢3ust1f1ed.- .""'v"z Lo f"_ 1?3_;L )

.
- .o

"irreghlarities were: commltted in the selection Qrocess

A

.jhe applican'tcb oubmlt that in the wrltten test conducted‘ﬁ‘

-
.i.

12, " Accordino ‘,to" “the: . appllcantSs, several«'”



on 18.7.1998 and 08.12.1998, in the question paper there .
were no objeptive htype QUestions cbntréry~ tol thm

mandatory order of 4the Ra1lway Board The questions

were dlfflCU]t and were not JUStlfied considerlng thatj-7

majority of the candidates were senlors from class v

cadre and onlngatrlcu}ate§. ,1.The evaluation of the

.'\...

!

. answer _papers appears to be carried out with a.view to

obliging certain individuals or'interests. ';It is. not ..

clear whether  an offlcer of the CQmmer01a1 department

had set the question- papers The confidentiallty of the.

Sanswer papers alaO is not malntalned. ' C

13. ‘All the' vacancies 'from 1989 onwards 'were;

bunched together. It affects the fortunes of the senlor“‘_

: nmnloyees as they are depnlyed._pf further chance of ,

3

dpp@arlng in the wnitten test.’ Selectlon should have—
been: conducted every year so that the appliéants could?f

have appeared' in the test wlth lesser competitlon fromw

| . o

Junlors w1Lh further chance to appear in - subsequentu'

selsction. The Junlors have benefltted and the seniors'

have been v1ct1mlsed ' S .

\

14. " The further;grievancé=made by‘the applﬁbants iSf

RN

that & large number' of SC/ST- employees. have, béend

»includedv in the panel 1n excess of the cadre strength‘{v

"and the number of posts already held by the employee&-“’

Swan -
belonglng to SC/ST, knot taken 1nto account therefore,

the panel 1s v111dted,_
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I
15, ' Thn- 1earned counael for the applzcants submlts

~

that the Rallway Board granted notlonal senlorlty markﬂ;ﬂf1 ﬁ:'

10 thOS“» who have falled 1n the wnltten test to enab1e <5'““h

‘them tq quallfy for the V1va voce test 1n terms of thcffiﬁ'ﬂ?:

fnaxlway Board’s, lntter dated 05 1z, 1984“ However, these;ﬁg”

* -

.orders have been atruck down by the Judgment and ordatﬂf¥ 

4atnd 14.8. 1993 of the Jabalpur‘Bench of th1s Tr1buna1"?§

, N 4

in/bA" No.867/89. . In that case also 34 parsons were;5%flf*-

caifed'for viva voce by. gramtlng them notlonai sen1or1tyﬂ”;,a¢;[7

A

arks though’thov had falled in . the wrltteu examlnatlon.“jfiﬁsub

/ ) i -~ o ' : ', . " R .:' .\, '_ ' ‘ \" 7,); . ": ) ‘(" :'44’;'. :“ o
® { \L8. --'The r&spondeﬁts haQé opposed the applicatzonﬁjﬂ{}ﬁg,f

Eand have taken the prellmlnary plea that the applicants{ '

1have not made .those employ ea ‘who have been empanelledk}gffj-‘
iy ERUEEIR
.as partlns to these OAQ and therefore, all these Oﬁs arefjﬁa;;lf_

- Nt

liable - for’ dismlssal ' 50 the '81ngu1dr ground offﬁf;f';

non~J01nder of partles Further, the impuqned panel for’fﬁﬁ»?"

promotlon to thﬁ pObt of Head TTE/ Head TC was publlshed:;¥f[fL4

‘on 06 12, 1999 whereas the appllcants have ,appkOachedfﬂé

U
. ' I L &il s S T

anly after. March ' —2001 , 411;?53  appllcataons arg,]{J“'f
therefore, hit bv llm1tat10h as they have not been Pmédef}kiif;[
'wiﬁhin.'the perlod of one year of the actual ;r;81ng of,lél;::
the cauée_of actlon,' o .l ‘,lfi:;T - B ;?l
| . | j ! .;vif«,;.izf{ :i-ffv,;;‘ S ;‘ i ?;
jl?.fv . Apart 'from ,tﬁééé  teéhn£6a1 pleadlngs, ' the:ﬁéid?}:
responde;ts submlt that only some of the dppllcants had J";gd

plobed the wllttﬂn test..‘Thg others d1d not ;make the

. arade and those who.were allowed to appéar 1n the v1va aﬁi.y

- . . . i-“
‘. L . . ; 4 $
i oL . - ~ = e
D - . . '
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K oo wh -
s
\. R - R
* R S i
~ : i -
. . - - -
Ay L
i .. . .
. é




3
4
Iy
4
I
1

- —

ah = s s e
4 . B

T 12

-

voce test did not:clear the same - and therefore théy

could not be eméanelled for. thp post of Head TTE/ Head

TC. : ) ' "i‘ ‘ ) ‘ . ._ ’ .

.
. R . . .
. ‘ .
' .. -
. 4
. . e . . . T o .
] . . . .

18. - ‘The lgaAned counsel’ - fof,' the 'nesbondents'

contends that the respondents have adhered to the

prescribed'rules‘in holding fhefééléctioh_-'Just,because'
Jn the past adhoc emplbyees'were regularised'ithoes not

mean that a. wrong procedure, not provideduﬁor uhder _the-.

rules should be perpetuated. "It» is for the DPCUto

Rl

Jecide whether to hold wrltten test and viva voce or-“‘
whether to hold a v1va voce or JUSt go by the aCRs The |

DPC decidad to hold the wrltten test and the v1va vace

tast. Fhere 1s‘nothlng wrong in Lt~g As the posts ar@

L3

required to be filled accordlng to the recrultment_rules

merely becaube the appllcants are working in the

I : - S
promotional post on adhoC' ba51s does not confer any

right. -on ‘them o0 continue"infkthe said bost‘with0ut
bucceedlng~'in tAe seleotlon : and therefore _the~
: appllrants cannot be regularlsed merely because they are a

seniors and-. have~ been worklng on adhoc basls for. more

A

than five yedrs.

¥

19. - The teopqndﬂnts ' state that even théugh the

applicants .have been worklng gén. adhoc basis in the

higher post of Head TTE and Head, tc- the” - adhoc

appointment. had 'to come to"an, end whgn'the regulaf
candidateé became availablg- and - therefore,ﬂ the

applicants have to be reverted.
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‘couid have vwry well come 1mmnd1ate1y after writlng the

. S e D)

,1earhed  ¢buqsei forr the ‘respondeﬁts argued that the

eXpreséion} ord erd in the~prov1slon under para 219 of

~ .

the IREM "are ﬁb1ect1ve type of questhns may be set,fff,'

»

and not hall ' be ~set, 1hmrefore, 1t 1¢ discretlonary

B

énd option’ is givehr‘to* the department ' t is 'not;ff"

)

mandatory. 'Furthéf; ‘the applloants appeared 1n th& f.f.~

_wrltten test without demur- They walted t111 the panel

was declaredland are ralsingﬁthe ob;ection now regardlng

N

there:. belng no ob;ectlve type of questlon.v Therefore, *5;3*

"alectlon ' The Judgment in the case of Madanlal Vs..

‘State- of J &«K bquarely applles ini thlS 'case ‘v' They*

.examlnatlon but they chose to walt for the result of
the final sélectlon and have approached now.} More,over 4{

this prov181Jn aoplles onlv 1n case of selectlon fon;.’

they are estoppﬂo ﬁrom quast1on1ng th1s part of the ;ff

-

20, In legard to the’ ob;ectlve type QUEStions, 'thé',jk*

ncomotlon‘ to thﬂ hlghest gradn promotlon postfln;g}j .

cateqory and.thaL the hlghmst grade promotzon post 11& ~.

the Patﬂgory 1s that of Ohref Tlcket Inspector

and thernfora thls partlcular rule Cannot be sald to be ﬁ

officer from thn: Pommer01al departmént was a33001ated ‘55

with the setting up of the questlon paper. f..”

~

appl{cable in the present Pase.fjf It 1s 'not that
objegt}ye typev que«tlona'were asked at all-, There were?
questions Ii@e “fiil'"inj the' blanks L{ Further an ?’fﬂ;_
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21. The learned counsel for the respondents whllo

admitting that bunching of vacan01es was done. by the

‘respondents contendcd that there is no bindlng that the"

¢elect10n bhOUld be. hnld every year.r.

el

22. Oh the point of “selécting excess - numbar Jof. - -

-, ! . » ‘ - . .0-_ 1 '- .'_'.
SC/ST emplOyees, the respondents have'assected,that;theyv ’

have gone strlctly drcordlng to the quota: meant for th@ :

3C/ST and rightly 33 C/ST.emplo;ees have ‘been selected

~as'there;.wds a short fall of 3 SC/oT employees.' These

‘ posts were earmarkad for SC/ST on the ba81s of the quota

of SC/ST 1n terms of oanctloned posts and not based on

vacancies. The total cadre ,strength Is 279 and as

against this, those in pdSitiOn waere only 19 SC and la

8T leading to a backlog of 23 + 1 for SC and 7 + 2 for

s

_the ST. Therefore there has been .no excess selectxon

of sC/ST Qahdidate$.
) . v ! .

’ F

LY

2z. In regard to the notlonal seniority marks the }

respondents contend that notlonal senlorlty marks were .

¥

glyer to all, though the benefit wentAonly to those'wh¢;‘

have failed in  the written test.__' Thefe is  no

discrimination and . even some of the -applicadts areu

benefitted by the grant of notional- s&niorlty marks.

Even Eif one - were ~to go by the - fact that th@ Jabalpur

Bench of the Tilbunal had struck down thﬁ prov181ons oF

' grant of notlonal B8 nlorlty marks as prov1ded 1n the

N

circular of 05.12. 1984 thlS partlgular part can ;ba. set

aside as beiling not in consonance with the rules - i.e.

Y



23,
applicaﬁtS'

therefor@

Eest by ‘qranti

.Reliéhée is placed on

Anamlka MlshTa Vs

The

-
-

ng’

the

upsc 1991 scc (L&S) 461 - head ndte'

¢
P .
‘.:- B

Judgment

‘;\

nespondents have further submltted that the

N

-

for those who_wgpe?allowéd‘té-éppear“fn

" have falled 1n the: wrltten test thelr selectlon can

the. v1va

B

[

the case of'

© e ¥

Ty e

7-

had not dpplled for condonatlon of dalay and

. \

+ 3

_\.;

,,-

n°t1°”&lf‘senlority marks after they?fﬁf

beu5 ﬂ

.voceﬂ;?,.'('

set ablo?, but 1t need not vxtlate the entlre selectlonffﬁf»‘

thm bar . of 11m1tat10n cannot be Walved -ifﬁif;_:%'

issue. of non-

The

e

po 1der of part

J&S

~

The appllcants had noL

 hds bewn B0 hnld 1n Rame§h Chand Sharma etc fys. Udhami;’€7
Singh * Kamal | & Others (zooo fczj‘ sc 1989 that bar'of
ilimitatlon-Cdnnot be walved unleas appried for thhﬂv
B 0
.wpec1flc prayer and therefore oni thls ground 1tse1f
.these Oﬁo deserve to be dioh;géed. i %; ‘Z- f“"‘
24. learnea éounsel haa ‘again hagbed'fcn' théf ;

sought  to ai“plead those “who' /have been :empanelled
' ‘ HbWéQeri aftef the heSpondents have taken thls_ plea‘~1n ;f%g
5 :tﬁéif,";@riﬁxen statement Efﬁhé.” appllcants fﬂinﬁ;d@ii;ffv
No.iéé/éodi »ought to- 1mp1ead the. . partles jiég_ﬁbé:i;fﬂ

they were hot awaﬁé,,df ;th -flnal promotlon orders,
”therefér thiy Pould not 1mplﬁad the employees from the
& V . oelect panel | The respondents have relled on the ?aw@ ;é
é;: émeamallngam Chettlar Vs P K Paétablraman & ahofher: ,%
?ﬁ, 2001:t21 SC 133 Head note No (11) the Judgmé;t %
? ’féadgtés fbilnws~,: Effect of substltutldn or addlng new 3

. reprebentatlvm basi

F

'

1he dppllcants have clalmed that




plaintiff or defendant ~ Benefit of proviso to Sectien

: - , A . ) '.~.""

’ } . R R .
21 - When ayailable -~ Court has to  pass, after -

-

substitution ;Jmpleadment -a'separate/funther(ordev-that‘

suit as regards newly added defendant or plalntlff shall

-

be instituted |with ,effectu fnom date su1t was: lald »4‘4

Otherwise  period of limitation .so -far® as 'newly

added/substituted pant, shall: run-  from ,'data_ of . \

impleadment.” Another Juddment relied upon»is that in'
the case ' of Arun Tewari & - Others vs. leat Naansav1
Shikshak ‘Sangh! & Others 1998 (2) scc 332.

T

5. The: lnarwad counsel for the respondents is also

)

2

placing r-ellance _.onv -All Indla SC & SI" Employeas_.'~-'

ﬁ@sociation Vsh A; arthur Jﬂen 2001 (1) SCSLJ 345. ,in)
thlb, the v1pL ‘taken was the contentlon of the orlglnal
appucantc that since the namﬂs and partlcularb -of the
aUCCEbbel capdldates 1nc1uded ;n the panel were not
q;vnn thev couid not be made partles~Content10n rejected
'because HH&UCCGQSTUI candldates had not made any effort
to get the partlrulars of the suocessful candldates they".
oudht ‘to thﬂ ' 1mpleaded some( of the successful

candldatex in la rmpresentatlve cap801ty.:
l . ’

-

26. - . Whe Jearned oounsel for thef‘apolicantsj whilel',

R

relterating the earller arguments has also refenred to a -

i

number of Judqments 1n support of the appllcants claim.--:

+ S

The 1earnﬂd counsel has produced a copy *of the Judgment
of thls Tribunal in 0A No. 448/97 in the matter of 3mt.~

U.P. Lad & another Vs. - Central Ra11way and OA 537/97

«
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de]1vered on OF o 7. 2001 The OAs werse. aliowed In the

aforesaid  cases also ‘the~- selection .process was:373“ e

challenged  on| the ~ground” ﬁ°f¢ 373096d proceduralﬁ;uﬁy

1rregu]arities.f Some of the 1rregu1ar1ties pointed out};gﬁf;

were that obaect1ve type of. questions were consp1cuously-ihgtw

-‘omitted no quest1on on". Ranhasha was 1nc1uded seniorfj;ﬁf
!

'employees were not. given not1ona1 sen1ority marks 1ngf;{{;i'

[5G DSV P

terms of - Ra11way Board 8 d1rection of: 05 12 1984. ’ Evenﬁifif

N -ﬁboée who had not completed two years as Head c1erk werefﬁ;ﬁ7‘*‘

A

1991 f°r six years - were Dooled denyingff“°“'

\\/allowed to appear 1n the written test/v1va voce, thef;fgi?,
vacanC1es from

! RSO0
~2he seniorg’ 'chance for tak1ng examinat1on when they';i”:

were e]igible Thus,.some of the grounds taken 1n thosef1;§:;
'OAs are the same grounds taken 1n the present OA. Also g;é?ﬂ~
plea of non—Jo1nder of necessary parties had been taken. ;§:ﬁ~'

by the respondents therein.e The Tr1buna1 came to the]ﬁ**f"
| . . '1 , : )

conclusion thaf the vacanc1es had been bunched, whereas,;.fly
x L

the vacanc1es nad to be reckoned yearwise and -~ the "os

.conS1derat1on zone worked out accord1n91y It 1s on -

L th1s ground that the OAs: were aIlowed. Accord1ng to thev'\
learned counse] when there are a number of flaws 1n a'
(se]ectwon process the defence of Madan1a1 (supra) 18 not]7 “h
.app11cab1e | 'He refers to Judgment 1n RaJ Kuma( & Orsfff}i7
Vs. Shakt1 Raj & Ors 4997 SCC(L&S) 10293 wherein_?the~;;5wi.

case of Madan]a? was d1scussed

. . ‘ ' ‘ ;’~ S

27. . We f1rst deaT w1th the p]ea of .. ncn—aoinder of -
e | T
_parties. As has a]ready been pointed out the appIicants;:th1~:‘

filed MP Vfor— Jo1n1ng :'of necessary part1es onn.f‘V
i ’ ‘i - ;'. R .
; . v . . )
} . . - R




¢
P

. TR
representative bakis. ~Tnouc‘;h"-theAMP 'waé hot allowed,

initially the appllcants under wrong 1mpres$10n,\carried

out the amendmenta in the OAs and had already issued'

Ay

1
notices to nece a artles on a- representatlve ba51s.

In our view, ‘thérefore since the notlces have already

beaen served, the P needs to be deemed to have beenﬁ_“

allowed— and tne plﬂa of non~301nder~w111 not hold . good .

now. i : -

i
+

28. " The respondernits "have_ raised " the plea of

N

limitation and delay. The applicants have not filed any‘,'

application for condonation ‘of delay. ‘The. appligants’
]” B N * " . B . .

contention - is that the,séleCt“banel;ofnb6w12.1999 was

w

only a provisional panel” and the . Cespondents-*had not

acted on 1t for nea:lv 15 months. The prbmotioﬂ drdéné

~

were issued only on 05;3,2001..' The. appllcants . have

approached. this TribUnal 1mmed1ately thereafter on

3 )

15.3.2001. " Therefore their applloatlon.-ls. very much -

-
.

within the prescribed périod‘of'limitation- 'Considering

the abovn reasonlnq and the merlt involved in the case‘

, -

we accept the same and 1ncllnnd to condone the perlod of

-,

‘ dnlay. rhe applicants have been vi31ted wlth reverslon

N

on oS .2001 which iz a hew .cause of action.

1 ~

I

/

the confidentlallty Qfs,tne answer,papers._ We - do-flnd_

that no QbJectrveftype of-questiéns were 'askeQ-hinf?the
. ) i . . . N - . .

question paper in. - the. written~-teét._‘Tha”neépondents

have pointed out that it was not manQatoFy'to{have4asked -

9. - As regards the obaectlve type of questlons and




'7: l? A

objective que&tionsi, In our cons1dered v1ew con51der1ngf.g;“

the Spirit_ben1nd the gu1de11ne°, though there mlght not;fJN?

have been 50% questlons of obJectlve type atleast somefQﬁﬁf

'e

questlons snmuld have been tnere of ob;ective type.@

However, the lespondents have pointed out that these;_fj3

particular gu ideli és would apply only tD the hlghestfrff?'

post in the cqtﬂgory,' We are 1n011ned to accept thlsfc#f7

arj;peﬁff - The aplecants have ra1$ed a p01nt regardlng; ;@._
coxfidentiallty'of the answer papers,,-{ However,f‘nbﬁffﬁ 

c mments were made by the respondents on thls p01nt.5 .

hﬂ app11cant¢ have: relled on another Judgment of thlsqgkiiv'
Tribunal in o& No.19/99 decidéd on- 30th Ootober 2001 ir’i?‘:’.ﬁ:":{.:
Ywhich the éllectipnt-forj'tne' post of Chlef Tlcketlng;nrf
Clerks, Chief Luqqage‘ClerKS'énd Chlef-Goods-Clerks -wauf'fﬁj
held to bn 1lledal on the ground of grantlng of notlonal'fﬁi

' seniority marks 'aé well as no - confldentlallty was{ffﬁ?

malntalned lhe seLectlon there1n was held to be i@;{?ﬁ”f

contrayentlon of nrtlcles 14 and 16 of the Const1tut10nf'jf';'

‘solely on"thm ground of applylng of lgtterl dated?fﬁ}:v

'l' 05-12 1984 r@gardlnq grant of not10na1 seniorlty marks.;
This p01nt is bﬂlng dlscussed us 1ater._¢A : }“f"i'f .aﬂﬁgf,

'30.  » As regards the settlng up of the question paperﬁi;fn"

) . T by anm, offlcér of ' the commerc1a1 department the}Q,f'
? respondents 'have clearly stated that an; offlcer of thd/
commezc1al department waa a°5001ated wlth the settlng up
| of questions paper.n We are 1ncllned to acceptethe same-¢;~7‘
;3 , ’ -
éi l," / x{
t
‘.'i : ‘:
i , _
K

B
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31, As regards qranting of notlonal g senioritv 

l

‘marks, the responﬁnnts- were fully aware that notlonal

seniority marks are

Judgment .of ’the' habalpur Bench of thls Trlbunal 1n 0A

j .
No. 676/a9 and yet they have granted notlonal senlorlt{'

marks. Accordlng nto us,-;the contentlon, of ~ -the

, o’

respondents that ho‘ prejudibé 18 ,Cauégd, as such
.‘ - L ‘, . . - .'. , ';-.'b . . L

nhotional seniority marks-were given to all seniors . who

had not quallf ad 'in the wfittén'téSt wefcannot'accept”-

this plea.. The Judqmnnt of Ihe Jabalpur Benéh~'of the -

To thlS extent we have to hold.

that the selnctlon of those candldates who Were selectﬂd
on the ba31s of not;onal sen1or1ty:marKs for“;hg, viva

voce test has to ;be treated ‘as‘Void.’.The selection

A )

panel needs'fo be cuashed and set aside to that extent.

: o ! E B . S '
32. In regard ito the bunching of the vacancies, it

has been admitted by the respondenfs'fhat~the vacancie

ware pooled. Where may be no obJectlon to ‘the SbOIing';

of the vacancie- vat the select panel has to be prepar&d

yearwisevl based Ion the vacan01es pertalnlng to Y

- particular year and it;-would changn the 'zone - of

consideration; br thlb ground 1tse1f the. selectlon is
v1t1ated without examlnlng any other questlon.  Thls.was

. the view taken by the Trlbunal 1n OA Nos.-‘ 448/97 and .

SXT/97 decided on 4} 8. 2001. we agree w1th the same

Therefore, on the- ngund of bunchlng of vacanc1es alone

. the selectlon process - and the- panel publlshed o

06 3. 1999 as W@ll as the promotlon ' orders dated

05.2 .2001 need to bm quashed and set a51de. o

.

not to be granted §n v1ew of the,'

C e e

V-

PR ‘ *
’

. g T
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13, In the facts and circumstances of the case -

e

O
i

. ! . . . : -
(i) The selection of than who were allowed to

apbnar in. the viva voce test . by qrant1ng _

notlonal oenlorlty marks 1s set a31de

’

(ii) The selection - process. ahd, thé pénal  of

e

'Ob . 001 are quaahed and set 831d8.~

A f
/ |
. A'/‘y !
:
f
l

£ o
:

(i{i

\ )

1
s

\§§bvacanci@s and reckoning theml y&arWlse anyg

NG C - : : L : -
. - - . . . .. .
arriving at the .consideration zones = yearwlise

should be ordered " thereafter from amongs:. . " |

selected candidatés.'

4. Thiv shall “be done within a-period of thrée -

months from the date nf recelpt of a copy of thls order.

In the meantlmn'those employees who are worklng on' tha_

basis of sclectlmn held are allowed to work on adhoc

-

basis till the freah selectlon is oonducted._ ' Oﬁs aref‘ ool

~allowed to that extent. No order-as to costs.

R e = - .- RS . . _

. O&.7:i9q9 as well as the promotlon orders datedi“‘

\¢/ The respondents shall hold “the selectlon.'

process once ,agaih' gfter, 1dent1fy1ng fhe3'

<‘oniy from eligible candidates. Fresh promotiQnﬁ ﬂ~fr*

(SMT. SHANTA SHASTRY) . - (BIRENDRA DIKSHIT) '
MEMBER (A) VICE CHAIRMAN.
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