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CENTRAL ADMINISTRATIVE TRIBUNAL,
. MUMBAI BENCH: :MUMBAI _/

S Vo T N
ORIGINAL APPLICATION 'NO. 168/2001 174/2001, 190/2001 -, |
~AND 244/2001 -‘“. T A

THIS THE ]QTH DAY, OF DECE"BER 2001

CorAM: - SHRI JUSTICE BIRENDRA191KSHIT : VIGE CHAIRnAN qfd ’
- . SMT..‘:HANTA SHASTRY -;{J_ ___¢s3. MEMBER. (A) 3

0.4l NO. 168/2001 Rl l"

- Mohaméd Haroon Patel - ',,* S e
working as Head Travelllng C T R
Tickekt Examiner (Hd.TTE), . . L '“jhﬂ '-j{i.f
underiDTCL, Western Railway. . ° i AN '
Grant|Road, Mumba1~400 008. »V:~..._ﬁpp11cant
-By[ﬁdvocate Shrl M S Ramamurthy,

', ._‘,‘ . Coa o ;,’ :h_-.‘ R '."‘

- Versus fﬂ

Union of- 1nd1a L
through the. General manager
Mestern Railway,

Churchgate Mumba1 400 020

2. . D1v181ona1 Ra11way Manager (E),
Western &allway, Mumba1 Central
Mumba1w400 008 . oo

X, . seniof Dlv131onal Commer01al Manager

Westenn Railway, Mumbai Central, = .= -SRI S
' Mumbalw400 008-h LT ; :"' ReSpondents
’ ‘h‘- —"/ ' ’ - ¢ * . AR

By ﬁdVOPate -shri | R'k $hetty._“¢“

Versus

0 A NO 174/2001

1. , Ramkaran Ramnlhor Jaiswal, .
prasently working as HdZTTE .
under [Dy. Chief Ticket’ SR
InspeotOt, Granat Road, e
‘Westenn Rallway, Mumbal

Z. Prabhakar Gopal. Satam .

- ) presently working ‘as Hd TTE S
under 0y. Chief TickKekt Inspedtor,.
Grant ‘Road, Western Railway,.'“ ~

‘Mumbai. | ¢ . O SR AN SN
N L
I : ’
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é.

through the lgeneral manager
- Western Railwdy,
Churchgate Mumbai- 400 020.

- Tukaram- K. aONdwana;

presently working ag Hd. TTE -

‘under Dy. Chief “Ticket Inspector

Grant Road, Western Rallway,
Mumbai .
Gehran ODaulat,

presently worklng -as Hd TTE

under Dy. Chief Tlcket Inspepcfor

Grant Road, Weatern Ra11way,

C Mumbai .

Ishwar Rama Bhandc

presently working as. Hd. TTE ‘
under Dy. Chief Ticket - Inspectqr
Grant Road, |Weatern Rallway.A o
Mumbai. . v

Al

Sudhir Damodar Kshire,

presently working as Hd. TTE
under Oy. Chief Ticket Inspector,

" Grant Road, Western Rallway,
“Mumbai . .

Surendra R.;Mlshra

'presently working as Hd. TTE.

under Dy Chlef Ticket Inspector,
Grant Road, Western Railway, ‘
Mumbai. . -
Ramsharan B. Yadav : - _
presently working as- Hd. TTE
under Dy. Chief Ticket Inspector,
Grant Road WQ%Lern Rallway,

Miumbai . ) . e Applicants

.

By Advocate Shrl M S Ramamurthy

Versus

Unlon of India

-

4 .
pivisional Rallway Manager (E),‘
Western Railway, Mumbai Central
Mumbai~400 008. .

A

Senior. Divisional Commercial Manager.,

Western Razlway, Mumbai Central
Mumbai~-400 " 008

By Adv%cate Shrl R K Shetty

’ ’ )
- ' 0 A. NO. 190/2001'

R Gopalakrlshnan

presently emplnyed as Hda. TTE
scale Rs.5000~8000 under DCT;

Respondents A

¥

T e o
"

_‘;_‘ N



[ %21

'_RamanIMorar Patel NN

‘Dlvislonal Rallway Manager (E),,

'-worklng ‘as ‘Head TTE, ‘Surat,

B » . . -
. . 3! ~
Cox , |
3z \ ~.
.

Grant 'Road, Western Railway,
with Hcadquarters at Churchgate,
Mumbal. oo .

.
H

presently employed as. Hd TC &t
.Santacruz, Western Raxlway. P
scale|Rs.5000~8000 with Statioh.. + . jf{ ;va
Superjntendent Santacruz Statlon,t,i o

'MumbaL. “;: ?;H: S Appiicants

-
A

' By Advocate Shrl M S Ramamurthy. '§j
i Versus :~r'f3,' ﬁAV Lo

‘Union;of Indla o Co
through the General manager,~:
Western Rallway, '
Churchgate, Mumbai 400 020

C
LN

wmsteén Railway, Mumbai Central
Mumbaxwdoo 008 '. ;xh', AR

B . . R -
1 ) y t

Senloﬁ DlVlSlonal Commer01al Manager :
‘Western Railway, Mumbai Central, L f;

' Vumbal 400 008.

Shrl H&Ju T

. working as Head TTE, Churchgate, o

. Head Quarters, .Western Railway, T
‘and working:under ‘DCTI, Grant Road,, L
Westenn Rallway, Mumb&iwdoo 008 L

e [

© shei prakash 3. Gob3i . 7 s S Ll
_working as Head TTE, Churchgate SR

Headquarter, western Rﬁxlway,- . B :_,;_
and wocklng under DCTI, Grant: Road i
‘wgsteqn Rallway, Mumba1~400 008w4 N

Shri. Harlshchandra R. Sharma S :j;'f;v'gf'ﬁ

and working under CTI, SUrat;i.'4~'f°' SR
.wQstern Rallwlay, Gugrat.._ . Respondents

,\._

- By Advocate Shrl R. K Shetty for RL te R3. ff¥¥;

:-l
1 e

0 R NO 244/2001
Krishna . patil, . - .7 A
-presently worklng as Hd. TTE L -
under Dy. Chief Ticket Inspector, .
Wastern Railway, Grant -Road, ;ﬁ“ I
Mumbal-'A . S S e ST

e e ‘ S
] ‘ oLt L.

e LA e e
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2. Alil Mohammep Noor Mohammed |
presently working a€ hd. TTE
under Dy.. Chief Tickekt Inspegtor
Western Rallway, Grant Road
Mumbai. - ; ‘ .

3. . Chandrakant: V. Chauhan,_.h..f"
" preésently working as Hd. TTE -
under Dy. Chief Ticket Inspector
Western Ralhway, Grant Road, ° 5.:§ -

Mumbai. - . e

4. Rajpati Ramcharitra -
' presently working as Hd. TTE o
under Dy. Chief Ticket Inspector
Western Rallway, Grant Road
Mumbai. i . ooy
5. Vishnu Karu
‘ ~presently, worklng as Hd TTE . -
under Dy. Chief Ticket Inspector,
Western ' Railway, Grant Road, o .
" Mumbai. . _ I .-- Applicants

By Advocate Shri M.S. Ramamurthy

Versus -
i. Union of India
through the General manager, L
Western Railway, :
Churchgate, Mumbai-400 020.

2.  Divisional Railwéy Ménager (E),
western Railway, Mumbail Central,
Mumbai-400 008. Co

Senior Divisional Commercial Manager,

3. ‘
, Western Railway, Mumbai Central, _ S ‘
Mumbai-400 008. ... . .. Respondents’
. By Advocate Shri RiR-.Shetty,
f,f . ‘% Q;B_Q_Eﬁﬂ_ . ‘
Smt. Shanta Shastry.  Member (A)
i .
i
All these or1glna1 appllcations have been filed .
by similarly placed, individuals. The points" and

arguments raised and contested are identical and the

U O
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advocates are also the same. Since the issue .involved
is the same, we proceed to dispose of these 0As together

by a combined order.

7 0A  No.19o/2001  is  filed by  Shri
_R.Gopalakrishnan and shri Raman Morar. patel of Western
»»Railway, Of 168/2001. is‘.filed by one Shri"Mohammed'

T,

ﬁ' ;Haroon Patelg O/ 17&}2001 iz filed by one Shri Ramxafan-~i

_ Ramnihor Jaiswal and'ééven othérs. 04A 244{2001 is fiqu.
‘7vby one Kristma S. Patel ahd four othérs/against.their
® _ non selgctian for ‘t-he pést; =of Hezac_j: “ft“av_e,ilir‘g " T,i'cket‘
Examiner/ Head Ticket Collector (Head TTE/ Head TC). in

the selection paneleublishedvod 0&,l2.i99@. |

¢

3. In short, in all these OAs what has been

challenged " is, the éélection panel of 0&.12.1999'and‘: -

furtheriorder; izssued on 05.3«2001 ‘revertiné .several
aeniorﬁ'vinciﬁding “the applicants from the p6$t.6f Head
TTE/Head TC to the post of Senior TTE/ senior TC in thé__
scale of Rs.4DOOw6900_ | ,j :v ) ‘ ' |
® e . R
4. . At the fimev';héée  applioationsf were made,
accordingtto'the appliéahta,,;hey bavb not_re¢eivéa any ‘
copy = of the revérsicnvorder and they have céntinuedﬁtdr

work as Head TTE/ Head TC.

5. .  on. prayer made for interim relief in these OAs,
interim relief in terms of clause 9 (a) 0f the OAs was
. provided which was cdntinued till tha_d?tefoflhearing.

PR
+
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6. _ We‘..haye ,heardr.\Shri 5Rahamurthy for " the

applicants aﬁd shri R. R

H

respondente in all these Oﬂs e

7. The brief| facts -as have been brought ouxt in*

these OAS are that the appllcants have been worklng as

Head TTE/ Head TC %ontxnuously for more than flve year57 ’

on adhoc b851e 1n the scale of Rs.5000~8000 and have

been drawlng thelr annual . 1ncrements in, the sald scale.

-

8. A written test was held in July 1998 and
December, 1998 for eelection for promotion:to the poét'

of Head TTE/ Head TC in the scale bf~Rs;$000;8900. The

result‘was announced on’ 17. 02 19§9 - In 'allf-'221

employees quallfled in the written test In addition'to |
these, 'names of 3% other persons were also notified as-
empldyees,permltted to appear for viva voce test though,

they had not qualified in the written test by grantxng:

them notional seniority marks.

applicant No.l1 1in!0A 190/2001 appllcants No.l to 4 in

0A No0.174/2001 andg’ applicant No.2 3 and 4 i«r_l OA .

No.244/2001 . were 1ncluded 1n the list of those who wereih

found eligible for the viva voce test - whereas the
names of applicant in Oa& 168/2001 dnd applicant No 2 and

0Aa 190/2001, appllcant Nos. 5 to 8 in OA 174/2001'and

applicant Nes.' 1, 2land five in 0aA 244/2001 did hot

appear in the panei of those notified as being elig1b1e

for the viva voce ltest.~
{

]

Shetty for. the official

The names - of the.

Thereafter, the panel;u of.

i o oaee — =
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successful candldates after the viva voce test was held
‘L -

was pUbllbhed on 06 12 1999 thls was’a prov1siona1

'.".y C

pahel.. Flnally -oh; 05 3. 2001 the f1nal fpanel aS{;g~§

LU 7

doclared and the appllcants ing all these OAs were"”“

reverted to tvelr orlginal posts of Senlorwig

N - TC in the> sqale of Rs 4000*6000 ‘f Accoadlng.to the
, appllcants, though the orders were reportedly carr1ed ,,;3 
out and Pompllmd w1th w1th1n two weeks the applicants
thémselves have not been ,served wlth oopy of - the : f}
. bversion rder and they contlnued to work as Head TTE/ ",i
e Head TC till the tlme of f111ng of these appjlications.,. g
. / o - RV " wil L % S I IS
o D R | "“ B S S
\\\\\\\ 9. . The main pgaygrsimadg;ingal;.;hese@ﬂés}targ;‘ﬁsQ e
follo@s: L “ f‘fE'; 'iri’if ';f:‘,f;i‘?} QT}.? ;¥;3;_"
(a)  ;  that ‘the non~se1ection of the applicants in the
selection held for the post’ of ‘Hdi TTE/Hd.
TC, panel.. .whereof: was pub&1shed on 06 12. 1999
g (Ex “F’ hereto),' - improper, unreasonable,_
arbitrary -~and unfaln and contrary to: the Rules’
~of tie Railway Board:and .violative of . Artlcles
14 aqd 16 of the Constltutlon of Ind1a,.,§xgﬁg'_.w;
® (b} - that thls Hon ble Trrbunal be pleased tm holdﬂ.[fff
+and declare that the- applicants are entitled o
. . be régularised .as Wd.' TTE/Hd. TC/ on ‘the basig. .- .|
. of viva voce/éCRs, without being subaected toﬂg;;,%;
) . aelectlon con81st1ng of a wrltten exam1nat10n;:jj‘“
v S - and a viva voce._ f_ff S ' i‘wu,” ‘i )
(c) -~ . that: it . be. déciared that . the’ whitten 5|
. examlnatlon conducted in connection with  the . 7).
‘selegtion - in  question :.on = 18:7.1998 and | - -
. T08:12.1998 is vitiated and rendered null . and® )
: .void! and’ consequently ithe ' .panel . dated: . .
06.12.1999 (Ex.,‘F hereto) is ha1§o vitlated AN
and ﬁendered bad in law.‘__“'fv'?g§f ol Vgﬁ“”if,;[
T | s g ,“_‘,,P_ﬁ, ‘
(d) ' that the- 1equndents be permanently restrained _
B from reverting the applicants from the post - of... =7
Hd . TTE/Hd TC to ‘the. pbst of Sr. TTE/Sr“ TC.3¢i -:“
f-x, R g | :
i - ’f ';,




(e) that . thb Hon ble ]rlbunal be‘pleased to dlrect
. - the respondents to reqularlse the services of

.'the applicants as ‘Hd. TTE/Hd_ o TC scale ;ss“

Rs. 5000~8000,

() | that the Hon ble Trlbunal be pleased to hold a '

fresh xselectlon for promotlon to the posts - of -
Md. TTE/Md. -TC according to the .correct

procndurn and norms as 1a1d down by the Ra11wav
Board.

(gq) - that this Hon ble Trlbunal be pleased to dlrect
. the respondents . to obtain the sanction.of the
Railway Board for regularlbatzon of the sehior

basis of ACRs or viva voce because “of the
continuance of the adhoc arrangement beyond b/&
1/2 vears. . .

'i

(h) that th1~ Hon’ble Trlbunal be pleased to perm1t
the applicants to file this application jointly
as the cause -of action is same for the
applicants, the relief sought . for are.'common. to:

them and thev have a common interest in . the .

subject matter of thls appllcatlon.»'

-

i) that such other and- further order or. orders be’
passed as the nature and 01rcumstances of the
case may requlrnd. o /_ ~Z_ :

(1) ) that the costs of thls applxcatlon be prov1ded
' for. Lo
10, ‘The applicants are aggrieved by the _selection

panel  of  06.12.1999 and the reversion orders of -

Lo

5,3.2001'on several grOunds. : -.According-' to 'thg-‘

L.

épplicants singe they had been worklng contlnuously for

1 \

over 5/ % 1/2 ymars 1n the selectlon posts, though -on’
adhoc _b851b, icv should have been regularlsed w1thout

being subjected to any.further selectlon 1n_terms of.the

orders issund'from timé to time by 'the Railday Board.'

lastly relteratNd in the orders dated 18 1z 2000 Adhoc.
promotions are not‘ouppOped to be carried out.beyond six’

months. Also ad¢hoc promotions beyond thé pefipd-of four

-

adhoc promotees as Hd. TTE/Hd. - TC on the

< .
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m0hths cannot be carrled out w1thout the orlor personalffef

approval of the thef Pereonnel Offlcer. Haying allowed;

. i
v

the aopilcants to rontlnue for more than flve years. thed'

S

applicants cannot now be- reverted at thie belated stage-iﬁi

f r

The- appllcanto have. ‘beeh performlng satlsfactorlly-{'u

-
t

Thev were promoted agalhst Clear vacan01es.':

- Y N . Lo .. ot
. . ~ R

v

P

m;(

o . ~ . -

K4 ..4

[

around that-pravious. selectlon, prlor to 1996 wasi-in‘d“

4.

P

1989 whlch . was based onlv on v1va voce 'anthis basis ”

.»y

152 senior emp;oyeee who had otherw1se been declared"ff- ’

o L ] S
unquallfied have been regularlsed on the ba51s of the”*v}

t" s

ACR keeplng aejde the written test and viva vbcec o Theiifff"

appllcants N case belng 51m1Iar . they should ndt havel} ‘:

1 . g -

been asked to appear in the wrltten test or aVlva voce ;fh

l

,falled thereln : However the Rallway Board 1ntervenedﬁ S

'For that purpose. 7 2% upgradatlon was granted on theﬂh'

11. ‘In the year L996 a large number of employees;?,fi"
_%ho were worklng as. Head TTE/ Head TC oh adhoc baszs had;i"fd?

been cal}ed for wrltten test and 2L6 empioyees hadi7"

aind ordered thm regularlsatldn of the senlor ‘employees.i"_]w%'

RS

but should have been promoted on the ba51s ﬂf ﬁCR andg

the oerformanre There were no d18c1p11nary proceedlngsv'

t

oendlng agalnet the appllcants Therefore the actlon,EQttﬂ

of the respondentb 1n revertlng the appllcants is not at :7""

hg .
Y .. : o - . A T
. R v ‘ . .

.all 1ust1f1ed. A s 1-"' L ﬂ'.'ffﬁ‘f-‘p
{ T 'h.ﬁi. '

12. ' Accordlnq “to -the app11cants { severél,f,

; irregdlarltles' were: Commltted in the selection proceSe.;:

A /

fhe appllrante eubmlt that 1n the wrltten test conducted"

n




. 10 '

on 18.7.1998 and 08.12.1998, in the question paper there"~

- were no objective type questlons eontrary to thm p

S

- 1 .
mandatory'order of the Rallway Board The questions i

’
[

were dlfflcult-and were not Justlfled consmder1ng that;'f
majority of the candldates wepe sen;ors from,class-lv':ﬂ,:d

cadre and onlngatriculaté& ﬂTThe' evaluation  of the .

| "\

- answer papersr appears to be: carrled out w1th a. viewvto‘
obliging certaln 1ndiv1duals or interests lt ds. nofﬁ:t
clearl whether“ an offloer of the commer01al department*'

had set the question papers. The confidentiallty of thef-w'

answer papers also’ 1s not malntalned.

13. féll the - vacaﬁries from 1989 onwardé 'were;'
bunched together. It affects the fortuneo of the senlor'

: embloyee§ és,they are deprlved of further chance of .

v

appearing in ‘the wrltten test.\ selectlon should have-'

,been;conducted|evéry year, s6,that the»applxcants_Qcouldf'j;
have appeared: in the test with'lesse} competition from.

juniors with‘fprtheh chance to appéér in‘ subsequent -

selection. The juniors have benefitted and the seniors

have been victimised.

.

14. ~ The erther grlevance made by the appl1cants 1sf

*

fhat a -’ latge number of SC/ST employees have beenf

anluded Sin the panel 1n excess of the cadre strength'z\

and the number;of posts already held by the employeeu o

L wap

belonglng _to SC/ST, knot taken 1nto account therefore,a_'”'

‘the panel “is v1t14ted¢“_' o ff‘ S

e i o
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'15. ' 'Thfa 1aatned coun¢e1 for the appllcants submlts

that the Rallwaw Board granted notlonal senlority mark

‘ib' thos»» who have failed in. the wnltten test to enable ",

o

them to quallfy for the v1va voce test 1n terms of th@f T

e

f_ - _ haréwav Board s lﬂtter dated 05 12 1984‘2 However these

‘o ders have bTen btPUCK down by the Judgment and order'
uated 14. 8 1903 of the Jabalpur‘Bench of thls Trlbunal

in 0& Nou867/8?.v4@ Ih that case also 54 persons were

R

cal}cd for v1va voce bv graqtlng them notlonal senlorltyw

n l

marko though’thoy had falled 1n the wr1tteu examznatlon.

IR T

s Lo

16. . The:r&spondents have dppbéedﬂfthé  application

and ‘hav@'taken the prﬁllmlnary plea that the applloants

haVe nétvmade.tnose employeas ‘who have been empanelled'

1

as partlps to thtse OAQ and therefor all these OAs are
liable  for” dismlssal 6n the '81ngu1ar ground of
‘hongjoihdef-bf ﬁaktieéb Further; the 1mpugned panel for

promot1on to thé po»t of Head TTE/ Head TO was publlshed

e o fonv06.12;;999 uhereas the appllcants have approached
@ ' only after March g 2001 'Z;Th f appllcataons iéﬁg;
.therefdre, h1t By llmltatlon as they have not been, made

. . . ?

)

'within"the perlod of one year of the actual ar151ng of .43;4}«'

v

the cause of.actlon, ]‘ﬁ o :kq[}

N e e
; H N . . e l s RS
e .

P
- RS

'17;f . ;épart lfrom these technlcal pleadlngs, :;%hgw

heépondenté suémlt that only some of the applzcants had
o : i R L
‘passed the wrltt@n test The others d1d not make the-”g T

© grade and tho e who were allowed to appear 1n the VlVﬂ';ﬁ;kff 

S
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than five veadrs.

iz
' ‘e

voce test did nbt'cleaf the same - and therefore ‘théy
could not be empanelled for thﬂ poat of Head TTE/ Head

! . .

v

18, The 1earned counsel’ fo# ‘ thé_ hesbondents  o

contends that the respondents _have "adhered to the

prescribad rules in holding'fhe'éélécfioh. ‘Just because"'

.in the past adhoc employees were regularlsed it does not ”

¥

' mean that ‘a_ wrong procedure, not prov1ded ﬁor under _the~

rules should be perpetuated. It is- for the DPC to

“' ’

decide whethér'to hold written test andw'viva .QOCQ or -
whether to hold a v1va voce or just go by the ACRS The |
DRC  decided to hold the wrltten test and the viva voce'“

tast. There is. nﬂthjng wrong in xt.a As the posts are"

¢

required to be fllled accordlng to the recrultment rules' '

merely because 'thm appllcants are work1ng in‘ the

1

promotlonal post on ddhOC basis does. not confer any

right. on them to continue in . the said post wlthout

ﬁucceeding in  the selection - and ther&fore, 'the-

!

Capplicants oannot be regularlsed merely because they are

seniors and- have. been work;ng,on adhoc bas1s.fon mote

N

19. °  'The respondents state that even théugh 'the
applicants have besen workihg "6n' adhoc basis ‘in the

higher post of Head TTE and Head, TC the': adhoc

appointment, had to come. to"an end when the regular

. o |
candidates became available. and;' therefore, the

applicants have tq be re?erted.

i
|
A



[P

b

i
|
|

\

|

\

‘\\\\zhey are. estOpped From quest1on1ng thls part of the

~1earhed couneei for the 'respondents argued that the

,written test?withOUt'demur. They walted t111 the panel

\/Lhere belng o ObJect1ve type of questlon.‘ Therefore,igﬁt"
" | R

.examinatlon Jbut they chose to walt for the> result of

with the settlnd up: of the questlon paper. f.;.

!

20, In reqard to the obJect1Ve Iype queations, “thefg;{

eXpression) ord UeEd in thegprev181on under para 219 of

":.

the IREM fé ﬂbjectlve type of questiqns may be set,f;¢;f

and not shayl be--set. Therefore, 1t 13 discret1onary‘

. : .,’

and option’ is given the department :fit i Tn@t;gi':'

mandatory. Further, 'thév appllcants appeared 1n the ’TT

-~
~

and are ralsing.the obgection now regardlng

was dePlared

. - \

e e
Lo .

‘selection. "The‘ Judgment ; the case of Madanlal VS.

State of J-& K“squarely applles~‘in thls case.:, They

cbuld ‘have very well come 1mmed1ate1y after wrltlng the

e

~\,

the final lectlon and have approached now.; More,over

this’ ptov1514n applles only 1n case of seleotlon for
pcomotlon to the hlghest grade promot10n4 post 1n a
category and that the: hlghest grade promotion post

the preeent Pategory is. that of Chref Tlcket Inspector
end thernfo#', thls partlcular rule Cannot be sald to be ;?f'
appllcable 16 the preeent case..?f It sA not that

. | :
object}ye type' quevtlona were asked at alla, There were* .

-~ J

"",

»questionsbii;e “F111 “in the blanks L Further, Taﬁ‘L

. S
officer"from the. ﬁommer01al department was 338001ated

I ".'7'1 T2 Y R -
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21... The - learﬂod counsel for the rmspondents whxlo

4dm1tt1ng that bunohlng of vacano1es W&a done by the -

respondento oontexded that there is ‘no bindlng that ‘the
l

Qoloctlon bhOUld be hnld every year

22. Oh the point of'}éeléctiﬁ§7 éxoess numbor' of

SC/ST employees the respondents have a~sorted that theyf -

have gone strlotly acoording to the quota meant for th@.'

l

oC/ST and rlghtly 3 <‘C/ST employees havn beon selected
as there: was a shorL fdll of 33 SC/oT employees Theso
~posts were earmarked for SC/ST on the ba\1$ of the quota
of SC/37 1n tetms of oanctloned posts'and_not bafed on,

vacancies. The total cadre _strength is 279-and'as

against this' those in poSifion were only 19 SC and 14

8T leading to a backlog of 23 + 1 for oC and 7 + 2 for o

’ ; N

. the ST. Therefore there has been noe _excess seloct;on

of -SC/ST qandldateo_

.

o In rejard:’ to the notlonal senlorlty marks the g

respondents oontend that notlonal senlorlty marks were f

givon to all, though tho beneflt went only to those who

"have failed in thc wrltten teot,‘?' There . iso no

discrimination anq. even some of the .applicants are.

benefitted by the grant  of notional- seniority ‘marks.

Ewern 'if one were to go by the faot that the Jabalpur

Hench of the Trlbunal had struok down thﬁ prov1sxons of

grant of not:onal .5 ority 'marks as prov1dwd in the*'

N

circular of 05.12. 1984 thlS partlcular part can ;be. set.

azide as belng, not. in’ consonance with the rul@é;i.e."-

P
[ ‘
N

~

f"



“have failed. in the wrztten test thexr select1on can beff

. set aside, but 1t n@ed not v1t1ate the entlre selectlon.ff o

NV R Lo

4spec1flc prayer and therefore on. thls ground 1tself e

'1ssue of nonW)01nder of partaes. The appllcants had noL

;thein:'.wrltten statement the appllc&hts»'g OG

i.
' ' r,15 :

: | - . » b
for those who were allowed to appear 1n thé v1va voce_“

\

Eest- by grantlng notlonal senlority mark« &fter bhey?ﬁ 1.

L.

Rollance is placed n- the Judgment in the case Ofﬁa

4 ¢

Anamika Mishta vs.? UPSC - 1991 see (L&s) 461 - head noteu
. [ CIR

-
E ~

- T . -

. - T PN i
t o~

23_',”‘- The.nespondents have further submltted that the

applicantS‘ had not dpplled for condohatlon of delay and

/yherefore ‘th bar.. of llmltatlan cannot be walved It,uv Q.

has been so h@ld 1n Rameoh Chand Sharma etc vs. Udham

»

Singh - Kdmal & Others (2ooo 3(2) sc 1989 that ‘bar pf

llmxtatlnn cannot be waxved unless appried for ith”
l

\’. »\-..4’
[ ;

. these OAo deanrve to be diomlssed. .i‘i 1%3' ?.
24, ) The learned counsel has agéin haﬁbndi~6n the ;;‘

'Jl' re

Qought to 1mp1ead those who have been 'empanerledu

.o :

HOW@V@I‘ rsd"tﬂa the respondents have taken thls plea in S

No.19d/2001 aought to 1mplead the partlesitfonn~}aﬁa;' ;

. ropresentatlv? ba 1‘. : The dppllcants have clalmed that””

! \'.: ¢

they were not5 awaneVVOf the flnal promoLlon ,orders,;;q

“therefore,-%héy Pould not 1mplmad the employees from the”in v

. select panel. . Thﬁ respondents have relled on the ca eﬁfﬁ.~

- R

éf Ramalingém Chettlar Vs P K Pattablraman & anotherfffn'

or K

2001 f2) 3€ 133, Head note No (11) f@. the Judgment

reads as follﬂws:,;"Effect of. substltutlon or addlng new'

' T DO ‘ P T

v . . ;- . - L
. - L Lo a
- . L . N . N .. . o ..
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plaintiff or |defendant - Benefit -of proviso to section

2L~ fWhén aYailable ~  Court has to”vpass:: affer;'

-

substitution impleadment a Sﬂparate/further order that.‘ B
bUlt as regard& newly added defendant or plalhtlff sh311 

bhe 1n:t1tuted ‘with effebt from date su1t was vlald

s

Othorwlse perlod -jof 11m1tat10n so"far‘ as newly -
added/substitufed baft shall run- - from ] date  of

impleadment.” Another Judgment relied uponris thgt in7

the case " of Arun Tewari & Others Vs. lea. Haansav1 -

Shikshak Sangh & Others 1998 (2) scC 332. i

Z5.- The‘learned;counsei for the respondents is also®
placing reliance oh 'All ~India 8C & ST Employeesz"
association Vs. A. . Arthur Jeen 2001 (l) SCSLJ 345. In

this, the viebh taken was the " contentlon of the orlg1nal "

i

applicéhts that since the.names anq partlcularbo-of‘_the.
oUCCebanl candidates inoluded‘ in the pahei'were oof.i
axvon they could not ‘be made partles~Content1on rejected

because unbuccnosful candldates had not made any effort.

to get the partlculars of the successful candldates they

PO

, | "
ought’ . to hr ’ 1mpleaded some of the successful R
N ,

candidates in !

1
|

rnprebentatlve cap301ty.

26. - The learnad counsel for ‘the applicants while
roltpratinq the earller arguments has also referred to &
number of Judqments 1n support of the appllcants"claim-

The learned counoel has produced a copy of the Judgment

‘of this TrlbuAal in oa No. 448/97 in the matter of Smt._

U.p. Lad & another 7 Central Ra11way and 0A 537/97




challenged on' the ground iof” a11eged Droceduralf'fzu

: :‘11~:_ B ‘F ;- oL
delivered on 08.7.2001. The OAs were a]lowed.. In theqffﬂ;ﬁ

aforesaid cases aalso. the - . selection .process .was

1rregu1ar1t1es.r Some of the 1rregu1arjt1ee po1nted outﬁygﬂpg

were that object1ve type of. questions were conspicuous]yqéha

were eligible. Thus, some of the grounds taken in thoseﬁ‘
OAs are the same grounds ‘taken in the present OA.v A]soffm;f

plea of fon- joinder of necessary parties had been takenig’fff

N

by the reeponderts there1n.f The Tr1buna1 - carie . to thefﬁjfﬁ3
conclusion thaF the vacanc1es had been bunched, whereaef:

the vacanc1es had to be reckoned yearwise and theﬁf’

-(

. cons1derat1on zone worked out accord1ng]y.1; It is~on{{__;ﬁl
th1s ground that the OAs were aT]owed. Accord1ng to thefﬂ}‘¥ '
learned counse] when there are a number of flawe 1n 'a';iéflo

'select1on process the defence of Madanla] (supra) is not}'n":\
app11cab1e He refers to Judgment in RaJ Kumar & Orsi{r

Vs, Shakt i RaJ}& Ore 4997 SCC(L&S) 1029 wherein the~ﬂ;-

case of Madan?a} was d1scussed. S fﬁ'. _Pd'

- W

“parties. As has a]ready been pointed out the app11cants;efﬁ?”

filed MP for Jo1n1ng of necessary partwes on 73??

mitted, no quest1on on. Raabhasha was 1nc1uded seniorf“fl
emp1oyees were not.. given -not1ona] sen1or1ty marke 1n;j;g‘;

terms of Railway Board's d1rection of 05.12, 1984. Evenff',"

allowed to appear 1n the written teet/viVa VOCB, theg;
vacanc1es from 1991 for s1x/years 4were poo]ed donyingi;

the sentors chance for takjhg examination when theyf

hose who had not completed two years as Head CIerk weref%fﬁ”k”

’ o . N .. : ; N
27. ‘We first deaT w1th the plea of non-Jo1hder rof Tl

PP P




: N T
representatiVe basis. Though the MP was not allowed

initially the appllcants under wrong 1mpress1on,\carried

out the amendme]te 1n tne OAs and had already issued'

.

notlcee to neceseary partles on. a- representatlve ba81s.
s

In our view, therefore slnce the notlces have already '

baen served, the MP needs to vbe deemed .to have been

1

alloweo— and the plea of nonwaolnder»W1ll not hold good

N OW

] N 4
LI .
' s

I . +

28, o The reepondente ' have ralsed the biea'-of'

limitation and delay The appllcants have not filed any‘_i"

. A
application for condonatlon ‘of delay. *The applloants

contention 1ia that Lhe selebt panel of 06 12 1999 wase

only a prov151ona1 panel and the\ respondents 'had not

acted on 1t for nea:ly:ls months- The promotlon order«

b K

were issued only_on 05;3,2061.; . The . appllcants have

“approached . this | Tribﬁnalﬂ 1mmedxate1y thereafter on.

] )

13,3-2001.' Therefore their applloatlon is very much RN

w1thin the prescribed oériod of 1imitation. Considering

the above reasonlnq and the merlt 1nvolved 1n the case .

2

we accept the same and 1nP11ned to Condone the perlod of ‘

-

‘_delay. The applicants havevbeen v151ted w1th rever51on

>

on 05 .2001° whlch is a hew -cause of action.

( ‘ . f . S

B

Z9. . As regards the’ ob;ectlve type of questlons and

7

the confidentlallty of. the answer papers.. We do find

thet no objective type of questions were askeQ-.infjthe

question paper in. -the written-.test. ‘The”reépondentﬁ

have p01nted out that 1t wae not mandatory to have askedv'

|

T o N -
'
'

. i :




|
| S L To e
;7 o ‘”‘ :'19'$ﬁ~.'i?vfazﬁ;:jm':

objective queatlonm.[ In our con51dered V1ew conslderlngﬁ

‘| L
the aplrlt behlnd the gu1dc11neo, though there m1ght nct;

b

have been 50% | questlons of obJePtlve type atleast some?

questions ahmuld have been there of obgectlve type-;

f

However, the reapondents have p01nted out that theseﬁ

barticuiar"gu1dellnes would apply only tO the hlghest'

oy
O’

post in the category. “We are 1n011ned to acceptlfthls@

argument- The appklcants have ralsed a 901nt regardlngj
confidehtlallty'of -the answer papers"f"'HO”eVeF,r:nbf_:;7
comments  were nade. by thn respondents on this p01nt.?'(
Thﬂ aoplicant¢ have rellnd on another Judgment of th1st;; ¢‘

Tribunal in oA No. 19/99 deolded on: 30th October 2001 1nfféfj'

o

which the smleﬂtlon :f the post of Chlef T10ket1ng;*;5i
Clerks, Chief: Luggage Clerks and Chlef Goods Clerks wa$?f§;i.'
held to bn 111edal on the ground of grantlng of notlonalllﬁﬁﬁ
seniority marka -aél well ,ag no conf1dent1a11ty " was -
: mainfained. The celectlon thnrnln was held--to -be }iﬁﬁ‘?,f“

ontraventlon' of Artlcles 14 and 16 of the Constltut1onf7’

[ -

m

: 05.14 1984 r%gardlng grant of ndtlonal senlorlty marksulhgfwv

This p01nt is bmlng dlscussed us later..gf §'3 R f'.égg

- °

30. - As -regards the. settihg up ofﬁfhe dUéstion7paperff

by an, officer f the commer01a1 ' department ‘ithé.

AT

respondenta ave clearlv stated that .an - offlcer of thei

commerc1a1 deoartment was a58001ated W1th the settlng up

of questlons paper ' We are 1nc11ned to acceptsthe same.g

o

Lnly.'on‘ the ground' of applylng of letter dated=f;fq
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X1 As regards graﬁtiné',bf'indtionai - senloraty'

marks, the’ PCprﬂd“HtS‘ were fully aware that notlonal

seniority marks arn hot to be granted _in v1ew of theA

fudgment .of the Jabalpur Bench of this Tc1bunal in OA

No. 76/89 and yot they have granted notlonal senlorltgt

marks. ﬁccordlnq |to us,=;the, content;on, of  .the

, o’

respondents thdt lno_ prﬁjudicé 1s‘ cauéed, as' such

notional seniority marKs .were glven to all sénioés..who‘

|

had not qualified "in the wrltten test we cannot accept

tihis plea. The 1udqmnnt of ;he Jabalpur Bench- of the

Tribunal is bindlng. To thls extent e h&Ve to hold,
that the selectlon of those candldates who were selected['

on the bas1s of not}onal $en1oF1tyfmasz fon' the viva

voce test has to !be treated as vpidg7~The selection

N ) .
~ 1 . . . *

~ panel needs to be cuashed ahd'sét aside to that extent.

x2. In reaard to the bunchlng of the vacan01ea“. it

has been admltted by the reopondenta that the vacan01es‘fi

were pdoled. lhere may be no obJectlon to ~the_ poollng';;.df?

of the vacgncies-yﬁt the select panel has to bﬂ(preparedj

5

yearwisé'_ bésed‘ ‘'on the vaﬁan01es pertalnlng to a'i"k
: paﬁtiéular' year and it, would . changn the 'zone - df;'
consideration. on thlb qround 1tse1f the’ selectlon 13:
v1tlated without examlnlng any other questlon.l ThlS.W&aj
. the view taken by the Trlbunal in OA Nos..v- 44é/§?._and“m

537/97 dec1ded on; z/ 8. 2001; we agree w1th the samu-;f;j'

Therefore ~on- the»qround of bunchlnq of vacan01es alone

. the selectlon process 'and the . panel publlshed on

06,3, 1905 as well as’ the promotlon ' orders dated

05.%.2001 need to be quashed and set a51de. L

4




1

} xx. MIﬁithe.ﬁacté'aﬁd circdﬁ§tancés Qf_th@'éase*a Q
ﬁ:, ~ .‘-: S o v t
= : | ' . , o : IR
i (i) The selection of those Lwhp were gllowed tq t “.g
appear in the. viva ,voce‘ test by 5graqtih§ﬂ ,a:
,hotiona; seniority marks is set aside:f k | ;‘
' (ii) Thé seinction process* ahd  tﬁe | pénel v of _:'*1”§ﬂ
//bé.,.l9Q9 as.well as the promotlon orders datediirhv!.;g a
\ 05.%. 2001 are quaahed and bet a31de.‘ ' | n
'.,,:u ‘ |
(11l The ‘réspondents _éhaii( hold “the selectlanf " ;
° *fx  process once agaln after 1dent1fy1ng the?. §
A ’ } vééagciéé and reckonlng them yearwise andff ‘ 'é.
| arr1v1nq at the con51deration zonesi yeaé@&se‘u {U
}5on1v from wllglble candxdates. Fraéﬁ promotighf :
» should be ' ordered thereafter from'”éﬁbngSw'
selected candidata”;' | | |
4. ,Thiﬁ shall ‘be dcné :Within a-beriéd of‘thrée 3177
months from the date of recelpt of a copy of this order,-:
In the meantlme-those employees who are worklngb Qg' thei
; . bas1s of sclectlon :heid are allowed to work on adhocj “f‘
- basis tiill thn f?@oh selertlon is conducted._ Oﬁs are:
allowead to that @xt@nt. No order as to costs. '
(SHT. SHANTA SHASTRY) . - (BIRENDRA OIKSHIT)
MEMBER (A) o CVICE CHAIRMﬁN. ’ .
“Gajan N - - S ' A
T 94'\"”\3\“-\“\. |



