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*CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH: :MUMBAI

ORIGINAL APPLICATION NO. 168/2001, 174/2001, 190/2001
AND 244/2001 ' _
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CORAM: SHRI JUSTICE BIRENDRﬁ‘pIKSHIT  VICE CHAIRMAN
SMT. SHANTA SHASTRY . MEMBER (A)

O.4. NO. 16872001 -

1. - Mohamed Haroon Patel,
working as Head Travelling
Tickekt Examiner (HJd.TTE),
under OTCL, Western Railway, - ,
Grant Road, Mumbail-~400 008. .-« Applicant

By aAdvocate Shri MiS.,ﬁamamurthy-

»

Versus

1. " Union of India
through the General manager
Western Railway,
Churchgate, Mumbaiwaoo 020.

Z. g D1v131unal Railway Manager (£),
o Western Railway, Mumba1 Central,
Mumbai- 400 Q08 , _

2. '_ Senior DlVlalONal r“‘t:)ffvrn-s%r"t:).al Manager,
Western Railway, Mumbdl Central,
Mumbai~400 008. ‘ . - Respondnnts

Bv Advocate Shr1 R.K. Shetty.
_ Yersus
0.A. NO.174/2001

1. , Ramkaran Ramnihor Jaiswal,
presently working as Md.TTE
under Dy. Chief Ticket

- Inspector, Granat Road,
‘Western Railway, Mumbai.

2.  Prabhakar Gopal Satam, ,

' presently working ‘as Hd.TTE

under Dy. Chief Tickekt Inspector.
Grant Road, western Rallway, ,
Mumbai. '



R. GOpalakfishnan,

.~ Tukaram K. Sonawaneg,

presently working as Hd. TTE -

~under Dy. Chief Ticket Inspector,

Grant Road, western Rallway, '
Mumbai . ‘
Gehran Daulat,

‘presently worklng -as . Hd TTE
“under Dy. Chief Ticket Inspepctor,

Grant Road, Western Rallway,

“Mumbali .

Ishwar Rama’ Bhande
presently working as Hd. TTE.

_under Dy. Chief Ticket -Inspector,

Grant Road, Weatern Railway,
Mumbai .

Y

Sudhir Damodar. Kshire,

presently working as Hd. TTE .
under Oy. Chief Ticket Inspector,

" Grant Road, Western Railway,
"Mumbai . . : :

Surendra .R. Mishra,

preaently working as Hd. TTE
under Dy. Chief Ticket Inspector,
Grant Road, western Rallway,
Mumbai. '

‘Ramsharan B. Yadav - -
- presently working as- Hd TTE

under Oy. Chief Ticket Inspector, -_‘
Grant Road Western Rallway, '

Mumbai . v ] . ﬁpplicants

" By advocate Shrl n S Ramamurthy

;-VQrsus

Unlon of India

.through the General manager
- Western Railway,
. Churohgate Mumbai-~400 020.

DiVibiOHHI Railway Manager (E)
Western Railway, Mumbai C&ntral
Mumbai-~400 008. :

Senioerivisional Commercial Manager,
Western '‘Railway, Mumbail Central,
Mumbai-~400 008.
By ﬁdvocate Shri R K Shetty
0./, MO.190/2001

presently employed as Hd. TTE
scale Rs.5000-8000 under DCTI,

Respondents -
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. Grant Road, Western Railway,

with Headquarters at Churchgat&,
Mumbal. Cor

-

: Raman Morar Patel,

presently employed as. Hd. TC af
.Santacruz, Western Railway,
scale Rs.5000~8000 with Station |

' auperlntendent Santacruz Station..

‘Mumbal.r ) - . ﬁbpllcants,

-

By Advocate Shri M. 8 Ramamurthy.
versus f;_' S

Union  of India o
through the General manager,
Western Rallway,
CGhurchgate, Mumbalw400 020

-Dlvislonal Rallway Manager (ﬁ),
Western Rallway, Mumbax Central
Mumbai-400 008

Senior D1v1s10na1 Commerc1al Manager
‘Western Railway, Mumbal central,

A

L Vumba1w400 008 .

Shrl Raju T.

working as Head TTE, Churchgate,.
Head Quarters, Western Rallway,
and working under DCTI, Grant Road,
Western Railway, Mumbalw400 008.

shri Prakash J. Gobji
working as Head TTE, Churchgate,

" Meadquarter, Western. RAilway,

and working under DCTI, Grant Road,
,Western’Railway, Mumbai-~400 008..

shri. Harlshchdndra R. Sharma -
working as Head TTE, Surat, . o
and working under CTI, Surat, : -
Waatern Rallwlay, Gugrat. Y Respondents
- By advocate Shri R. K Shetty for R1 to RX.

0.A. NO. 244/2001 g

" Krishna S. Pafll

presently worklng as Hd. TTE
under Dy. Chief Ticket Inspector,
Western Rallway, Grant Road,
Mumbal. : '
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éll Mohammed Noor Mohammed

- presently working ag hd. TTE

under Dy. Chief Tickekt Inspector,
Western Raxlway, Grant Road
Mumba1 k .

" Chandrakant V. Chauhan, .. .
U presently working as Hd., TTE

under Oy. Chief Ticket Inspectér
Western Ra1lway, Grant Road, L
Mnmbal - _ S

Rajpati Ramcharltrd ,

presently working as Hd. TTE
‘under Dy. Chief Ticket Inspector,
Hestern Rallway, Grant Road,
Mumbai. -

Yishnu Kafu;

_presently working as Hd. TTE.

under Dy. Chief Ticket. Inspector, .
Western Rallway, Grant Road, '

© Mumbai. )  «.. Applicants

By ﬁdvccate_Shri M.S. Ramamurthy'

‘ A Versusf
'i. Union of India
through the General manager,
Western Railway,
Phurchgate, Mumba1~400 020.
2. ‘Dlv1$1onal Ra11way Managar (E),.'
Western Rallway, Mumbal Gentral
Mumba1~400 008.
X. ‘Senlor DlVISlOnal Commer01al Manager,
= ‘Western Rallwdy, Mumba1 Central, B
- Mumbal~400 008 S «. Respondents
. By Advocate Shri RﬂR._Shetty.
- ORDER _
Sm;. Shanta Shastry. ___Member (A)
ﬂll;these original applicatiohs hava been filed
. by'similarly 'placed individuals. The p01nts',.ahd
arguments raised 'and contested are 1dent1ca1 and the
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advocates are also the same. Since the issue _.involved
is the same, we pfoceed to dispose of these 0As together

by & combined order.

2. 0A No.190/2001  is  filed by  Shri
R.Gopalakrishnah -~ and Shri Raman Morar patel of;w&stern
Railway, 0A 168/2001. is' %iled by' one Shri"Mdhammed
Haroon Patel, 0A 174/2001 is filed by one Shri Ramkaran ~
Ramnihor Jaiswal and‘ééven othérs, 0A 244/2001 is filed
,by one Krishna S. Patél and four othérs ,against. their
non selgction for‘the pést -of H&ad Travelllng Tlcket
Examiner/ Head Tlcket Collector (Haad TTE/ Head TC) in

the selection panel published on 06.12.1999.

3. In ghort, in all these Oﬁs what has be&n.
challenged iz, the selection panel of 06.12. 1999'and
further;oﬁder issued on 05 %.2001 reverting several'
genicrs' 1nc1ud1ng the applicants from the post of Head
TTE/Head TC to the post of Senlor TTE/ Senior TC in the

scale of Rs. 4000“6000

4. . At  the tlme these appllcatlons w@ra made,
acéording‘to the applicants, they haek not recezved any
éopy' of the revarsion order and they have continued to

work as Head TTE/ Head TC.

.
5. . On prayer made for interim relief in these OAs,
interim relief in terms of clause 9 (a) of the OAs was

provided which was continued till the‘date‘of hearing.

.
)
f? : - .
. : ’



& We have = heard . Shri ‘Ramamurthy for the
abplicants and ‘Shri R.R. Shetty for the official

respondents in all these 0@s.

7. ) The brief faéts as have been brought out in-
these=dés-are that the applicants have been.‘wdrking as
Heaé TTE/ Head.Tc‘continubusly for mQrexthan five yéars
on adhoc basié fn tﬁe;scalé of Rs.SQOOwéOOOkaand, have
been drawing their annual‘incramenté in the said scale.

8. ﬁ‘ whitten ‘test was held in. July 1998 and
Deceméér, 1998 for selectién for promotionfﬁo the post

of Head TTE/ Head TC in the scale of Rs.5000-8000. The
result was announced on 17.02.1999. - In  all. 221
émployees qualified in the written ﬁgét. In additian‘to '
these, _nameév of 39 other persons were also notified as

@mpldyees,permitted to appeaé for viva voce test Itﬁodgh‘
they had not qﬁalifi&d in'the written test by granting 
them notional seniority"marké. The nameé‘jof the

applicant No.l in OA 190/206i. applicants No.l to 4 in
oA No.;74/2001 and- applicant’\No.z 3 ‘and 4 in oA
ﬂo.244/2001 weré included in the list of those who were
found eligibié for the viva voce test. Whereas the
names of applicant in-OA\168/2001 aﬁd applicant No.zvana
0&:1@0/2Q01, applicant Nos. 5 to 8.in.0A 174/2001 and
applicant Nos. 1,2 and five in O0A 244/2001 did hgt
appear . in the panel of those notified aé being eligible

for the viva voce test. Thereafter, the panel of

N



E -
succe&sful.candidates aftéf the viva voce test was held,
was’ publlshed on 06.12.1999, this Was a provisional -

“

panel.. Flnally -on 05.3.2001 the final 'panel‘ was

‘declared and the applicants in_all these O0Ae were
. : L . _ .

reverted to their original posts of Senior TTE/ Senior

. TC in  the scaie of R$.4000-6000.  According to the
applicants, though the‘ordeﬁs  were reportedly carried

out and - complied with within two weeks, the applicants

themselves have not been . served with copy of the

' re#ersioh order and_they-continued to work as Heéd TTES

Héad~TC till'the'time of filing of thesge éppiiéations.

AR}

»

9. ' iThe~main préyérs made in all these OAs ~are as '
follows: |
(a) 7' that the nonwselectlon of the applicants in the

' select1on held for the post of Hd. TTE/Md .

. TC, panel whereof was published on 06. 12.1999
'(Ex.‘?’ hereto), .is improper, unreasonable,
arbitrary -and unfair and contrary to the Rules
of the Railway Board and violative of Artlclem-
l4 and 16 of the Conotltutlon of India;

{b) - that - this Hon” ble Tr1buna1 be pleased to hold

and declare that the applicants are entitled to

be regularised as Hd. TTE/Hd. TC on the basis . .

of viva voce/ACRs, without being subjected to
- selection con81st1ng of a written examlnatlan
and a v1va voce .

(c)  that it be declared . that  the written
: examination conducted in connection with . the
selection in  question on @ 18.7.1998 and
08.12.1998 is vitiated and rendered null and
vold and  consequently the panel _ dated
06.172.1999 (Ex. “F’" hereto) is also vitiated

cand rendered bad in law. o _

NG . that the respondents be permanently restrained

from reverting the applicants from the post - of
Md. TTE/Hd. TC to the post of Sr. TTE/Sr. TC.



(e) that this Hen’ble Tribunal be pleased to direct ~
o the respondents to regularise the services of
“the applicants as Hd. TTE/Hd. TC 1scale -
Rs . 5000-8000., BT B
() - . that the Hon ble Tribunal be oleasnd to hold a
fresh selection for promotion to the posts of
Hd. TTE/Md. - TC according to the corr@rt
procedure and norms as lald down by the Rallwav
Board. ’ :
{q) that thls Hon bln Tribunal be pleasﬂd to. direct

the respondents to obtain the sanction of the
iallway Board for r@gularlaatlon of the senior
“adhoc promotees as Hd. TTE/Hd. 7€ on the -
basis of ACRs or viva voce because of the.
contlnuance of the adhoc arranqement beyond 5/%
L/2 years. o

(h) . that thlb ch bie Tr1bunal be Dl&&b&d to Dermlt‘
the applicants to file this application jointly
as the cause of action is same for the
appllﬁantb,“thﬂ relief sought for are. common. to
them and thev have a .common interest in the
subject matter of thlS appllcatlon.

i) that such other and further order or order& be

passed as thé nature and clrcumstances of th@
case may rﬂqu1rnd .
3y . that the_ccsts of this application be provided
. - for. - _ - S
1o, "The a&pliCants,are aggrievéd by thé 'sglection

 panel of - 06.12.1999 and the reversion Qrdefs"af
OS;ETQQOl’on ‘séVerai 'gr0und$. - éccordihq~ té‘. the
éppiicants s1nre they had been worklng contlnuously for_
over 5/ % 1/2 years in the snlectlon posts,‘ thouah ~oh'
‘adhoc basls. thcy should hava been reqularlsed wlthout
~ bclna subgected to any further selectlon in terms of the
: order*' s ed from tlme'to tlma by thn Rallwav Qeard.
' lastlv relterated in the orders’ dated 18. 12 2000-. ﬁdhocv

Drcmotlons are nnt gupposed to be carrled cut bevond szx‘

months. ﬁlso aahoc promotlona bavond the perxod of four



months

.all_gust ified.

EECIS
cannot be carried out without the prior personal

¢

ﬁhe applicants to continue for more than five vears, thg

‘They were promoted againhst clear vacancies.

[N

11 ~ ‘In the year 1996 a large humber of'employees_’

who were-wdrking as Head TTE/ Head TC on adhoc basis had

been'called for written, test and 216 .ﬂmoloyees had

~

and ordermd the requiarlsatlon of the senlor emploveeﬁ

For that purpan 2* upgradatlon was granted on the

qround that prev1ous aelect1on, prlor to 1996 ‘was -in

1989 whlch . was _based_only.on viva ‘voce. “On this basis

. 132 senlor employvees who had' otherwise ‘been declared

Cungualified, ‘have been regularised on the basis of the

- . . +

ACR keeping aside the written test and viva;voCe' " The

applicants” - case being similar,. they should not hav&v

but ‘bhOUld have bnen promated on the basis of ﬂCR and-
’ 4the performance. There were no dlsﬂlpllnary preéeedlngs

pendlng aqalnbt the appllcants Therwfore . the act1on

approvai of thévthiéf,Perﬁoﬁnel Officer. Having allowed 

applicants cannot now be révqrtbd at this belated stage.

~fhe  applicants ,havé been performing égtisfactorily,"

,falled thereln. . However, the Rallway Board 1ntervenadl

been asked to appear in the wrltten test or -viva voce

of the raspondﬁntu 1n revertlng tha appllcants is not at -

*

.

rz. ﬁccordinq " to the applieants - sevaral

H

irﬁegularities were comnitted in the selection DFGCQSb-<

_Thg appllﬁants submlt that in the wrltten test conducted
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on 16.7.1998 and 03;12,1998,;iﬁ the question péper there
‘ wére no objecti?e .fypé questions Gbnt;ary, to the
mandatory: order of the Railway Board. Thé.questiOné
Qere difficult-and.ware‘not jdétified considéhiﬁg that
majority of the candidatés"kere séniors'from Clags»zv'

cadre and only Matriculateks. The evaluation of the

'.answer papers Jappearé'tq:be cérried out with a view to
obliging certaih indiyiduals or ihterestéﬁ ' If iz not
cleaf_ whether. an’ officer'o% the cohmarciél department
had set thé'quesﬁion papers. THe»mqnfiaentiaiity_;ﬁ the'

“answer papers also is not maintained.

13. \ ‘All ;the~ vacahcies from 1989 onwards 'werw
bunched tog&tﬁer.i It;affacts the forgunés of‘ﬁhéksehiqr
: emﬁioyees é$‘théy are dépriyedf of further chancé 'af
appearing in' tﬁe written test. Selecff&n should have
,Bgen;conductQQHQQer Qear?'ﬁd,phat tha'appliéants could

have: apbeared' in the fest with'lesser éompetitibh'from ‘
junioré with'furthef éhance to appear in‘ subseqﬁenf
.selecticn. | The juniors have benefitted and the seniors
have.beeﬁ victimised. | o :
14;,  The fothér gfiévancé made by the gppliéants is
that aﬁlléﬁge'!nUmber' of _SCfST; employees h3be,<baen'
included in the panel in excesé.of the badre strength -
" and the-ﬁﬂmbéf éf pos;s aiready.held by - the &mplo?é&&

- ' wap - .

t taken into éccountlthérefqre,A

-

belonging to SCKST;Yknp

‘thé-paneliié vitiated.
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fiﬁ. " The leérned;counéél for thelappliéants'submits
tﬁat the Railway Bogrd'granpedfhofibnai sénibrity marks

| _tb:‘tﬁosé who have failed in the written test to enable
them to qualify'fOf the viva vécg test in terms of thé
’Railhabeand”s'letfér datedlosflz.i984.- However, these
_érdqrs, have been struck-down. by ﬁhe’judgment.and order
dated 14.8.1993 of the Jabalpur Bench of “this- Tribunal

. In that case also 34 persons were -

in 0A' NG.867/89.
' calted for vivq'voéa by granting them notional senioriﬁy
| ,mérks though“they had failed in the written examination.
lé. . The Eé&pondents haQev oppésed the ‘abpliéatioh
and 'haVé takén the'preiiminafyvpiaa that.the applicants
'haye nbt;made.thosé enployees who hég& Lbeen_ empaﬁelleq:
- as parties to these DAs and thérefoﬁe, all these OAs are
1iab1é_ for” dismissal on the éingqlar ground of
r'honﬁjoihdef of parties. Furtheﬁ; the ihpugﬁed?panel'for
promotion té’the-péﬁt of Hedd,fTE/'ﬁead TC was publisﬁed
bn'06.12.1999, wﬁeqeaé the épblicahts havevlappkoachad
mnlyvafte& VMa(ch,:v‘QOOl; - VTHé‘ applications éﬁe,
. therefore, hit.by.limitation as they have not been made -

within the period of one vedr of the actual arising of

the cause of action. e

i ]

t7. - Apart from these technical pleadings, the.
vfeépondents submit that only some of the applicants had
passed the written test. The others did not ~make the

: grade and those who were allowed to apbéar in the viva
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“voce test did not cleaf the same and therefore,' théy
S eould hot _be empanelied'foh the post of Head TTE/ Head

g

TC.

is. .-Tﬁév'learhed bounsél? for. thé_ n&spondenté
contends thét' fhé ﬁespaﬁdénts' havé 'adheréd to the
_; pfésérib&d‘rules'in Holding fhe'éélection.- Just b@cauée'
.in" the pastvadhoc emplo?ees were régulari&ed it does not
 m@én that a wroﬁg'procédure, not proviﬂed,for under ~the
rules should be perpetuated. Tt is for the DPC to
decide wﬁether’té hold written test and viva QoCa or
whethef'to,hcld_a viva voce or just go by the;hCRs, The
DPC  decided tﬁ hold the wfitten'test and'the viva vocé
test. ’Thére is;ndthing ﬁrongfin it.l ﬁs.tha posts are
fequired to bé fiiled‘according to fhe Eecruitment‘rules
merely bé¢ausé the ‘applicants are working in» the
pnqmotional pd$f on adhoé'.ba$i$- does not confer any
right.fon :them'Ato continué in .the said post without
succeeding in‘ the _selection and +therefore, | the .

| :applibant§10annot be régularised ﬁerély becauée they are
s@ﬁiors and have-'be@q working on édhéblbasiS‘for more-

) than five yedrs. o } |
19, '.'tThe,respondent$ »state thaf even théﬁgh 'the
 appli¢ants havev been workihg jén.hadhoc basis in the
higher post of Head TTE and Head TC the adhoc
appoihﬁmemt, had to come to an end when thebregula#
éandidateé becamé available. and~ theréfore, .the

applicants have to be reverted.
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20. In regard,to“thelobjective type questions, the

1éarhed counsel for tﬁe*'respondents'.argued that the

“Xpre$b10ﬂf word ud nd in the prev181on under para 219 Gf

the IREM "are ﬂb;actlvm type of quasthns may be set"
and not $hall " be ‘set. 1hergf0re,;it_i$.discretionary -

and bptioh‘ is .givehf to the departmeﬁt;r it is not

mandatory. _Further, the applicants appeared in the
written test without demur. They waited till the 'béngl

was declared and are raising.the objection now Tegaraihg

there;being‘.no*vobjectiye_type of question. Therefore,

A'they'are,estppped_ﬁroh quéstibningr this part: of the

- ©

- selection. The  judgment in the case of Madanlal . Vs.

State - of J & K squarely applies ‘in. thls case. They

.uould have vnry well cwmn 1mde1atﬁlv after wrltlnq “the

<exam1nat10n, but they chose to wait for the Aresult of

the final ~selbction-an8-ha#e a#prdached nowﬁ' More .over
this provlalon appll&s only 1n"c§éa of selection “for
utomotlnn to thﬂ - highest grade promotlan post in a
caLegory and ‘that the hlghm$t grade ‘promotlon post  in
the breéeﬁt ¢ategory is.that of Chiéf Ticket-InSQthorf
and theréfcfé- this par 1Fular rule cannot be said to be
agpllcable i the prement case. It~'is not that no

obJect;ye type quest;ons were asked at all. 'Thefe'wer&

-~ -

questions like "fill in  the blanks"- . 'Fuﬁther' an

officer-'from thm ﬂommerc1al depattmcnt was asaoc1atmd

| WLth the settlnq up of the questlon paper
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21. The - learned ccdnsel for‘ﬁhe reﬁppndents while

. admitting that bunching of vaCancies was dohe by the -

respondents canténded that there is no binding that the

séiectien should be held every year.

-

22.  0On the point . of ‘selecting excese number Cof

$C{STvem§loyees, the r@spbndents havé agsertéd that they:

have gone strlctly accordlng to the quota meant for th@

QC/%T and rightly 33 SC/ST employeeq have been salectad

‘a8 the:e; WAS & $h0rt”fdll of 33 SC/ST employe@s ’ Theue

v

~

postg were earmarked for SC/ST on the basls of the quota

of BC/ST 1n termb of sanctioned posts and not basad on
S

vacanclea. : Thé‘ total cadre  strength is 279 and as

against this those in poSitibn w&re only 19 SC and 14

ST 1nad1ng to a backlog of 23 + 1 for SC and 7+ 2 for

the 3T. Therefore there has been Nno  excess aelectlﬂn

_Qf:SC/ST'qandldates.

2 In regard to the notlonal seniority marks, the L

re&pond@nta contend that notional &enlorlty marks. were

N

| gmyen to all,.though the,ben@fit want only to those who .

‘have failed in the written test.  There is no

discrimination and even some of the applicants are

bénefitted by the grant of notional seniority marks.

. Even if one ‘were to o by tha fact that the Jabalpur

' Bench of the Trlbunal had struck dmwn the provxslons of

‘grant of notional benlorlty 'marV« as provxdmd in the
; x .

_circular of 05.12”1984,th1s partlgular part can be. set

’/ﬁi/// aside as baingr;not- in consonance with the ruleé]i.e. -
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for those who were allowed to appear in the viva voce

test by granting notional & seniority marks after they
have failed in the wWritten test, their selection can pe
set aside, but it need not vitiate the entire selection.

_Reliance is placed on ‘the judgment in the case. of .

énamika Mishra Vs. UPSC- 1991 SCC (L&S)i4&1’*.head‘no&@;'
' e . . : - . . 1 : - .

-

2. The P&ap@ﬂd“ﬂto have further ubmitted thét the |

applicanta had not dppll&d for fandonatlon of d&lav and

AY

thﬁr@fore, thm bar of llmltatlan cannot be waived. \ It

 hdS beﬂn B0 held in Ramesh Chdnd harma'etc.--Vs- Udham

" -&ingh Kamal & Others - (2000 - (2) ”80*1989,that bar' of

\

.these 0ﬁ$ deserve to be dismissed. %

limitation cannot be. waived unless applied for ‘with

- - N

“prlflP praver and}”therafbre ‘oh this”gréund itself

24 The learned counsel has ‘again harped on the

-

issue of nonchindef'of’parti&s. The dppllcantx had not

sought  to » plead those qwho havw been empanelled

I

‘_waeVer, aftwr th@ reapcnaant» have takan this plea in
their  written ,statement, the applicants in 04
N0.190/2001 sought to implead 'the parties on  a

. representative basis. - The applicants have claimed that

I3

they wéra not awaﬁe of ‘the final promotion ord@rs,

"ttet@fqre thﬂy Pould not 1mglwad thﬁ emplo;eea frcm thﬂ

. a&lLCL pdnal. - The rM¢pandean have relied on the CasS

N

«of Qamallngam Chnttlar Ve, P.K. Pattablraman & anotharf

4061 (2) QC 3%, H@ad note - HO'(ll) in the. JUGQMLHL_

_rmadm as follqws , &ffect of aubstltutlon or adding new
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piaintiff or defendant ~ Benefit -of provigo to Section

21v “ “Whén available -~ Gouét has tc"vpéss, affer
;ubstitUtibn:;impleadment,»a'separéfe/furthaf order-thét
suit as regardb newly added defendant or plalntlff shall
be 1ébt1tuted ~with effert from date su1t ‘was lald
Otherwise perioa af llmltatlﬁn _30 ~far' as n@wly
aéded/&ubstitufedv pért _shall- run- - from " date of
_impleadﬁeﬁt."' énqtheﬁ jUdgmanf relied upon 1isg thét»in
the §asél~of. Arun Tewari-.&_ Others VsQZila.vHaanéavi
- Shikshak sangh & @thers'199a-(2) SCC 332;' |

LI | The: lﬂarned.ccunsel for tge reapoﬁdnnts is dlso
»fplécing rellan¢e bn_-ﬁll ~India SC & sf Employeea
‘ﬁﬁsociatinn VS: ﬁ;~ Arthur Jeen 2001 (lj.SCSLJ 345. ,In'
thls the v1ew ‘taken was the contentlon nf the origiﬁal
appilcants that since the names and partlcularbf of‘ fhei
aUCCeSanl candldates 1ncludnd’ in the panel were not
'lemn they could not be made partleswuontentlon rejected
fﬁ@ﬁau&e HnbUCC&beUI candldatea had not made anv effort
@to get the partlculars Qf the SUCCBSanl candldates they

OUth Cto have ' 1mpleaded some of the.~successful

andldateb in a representative Papablty.

2. - | The learned counsel fnr ‘thé' appliﬁahté' whil&
rcltnratinq the earller arqummnts haa also referred to a
number cf Judgments,ln support of the appllcants ‘'claim.
The 1earnhd cnunsnl has pfodured a COpy°of the judgment-

‘of thla Tribunal in 08 No. 448/9? in the matter of smt.

U,P.' Lad & another'Va. Central Rallway and OA 53?/97
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delivered on 08.7.2001. The OAs were allowed. " In the

~

aforesaid cases also. the  selection process was

cha]]enged -on the ground ’ of a]?eged 'procedura1

_1rregu1arit1es.‘ Some of the 1rregu1arit1ee pointed out

were'that bbject1ve type of questions were conep1cuously

-‘om1tted, no quest1on on Rajbhasha was 1nc1uded senior

'emp1oyees were not g1ven not1ona1 senlority marks in

terms of Ra1]way Board s d1rect1on of 05.12. 1984. Even"

'those who had‘not completed two years as Head Clerk were

allowed to appear in the Written:test/Viva VOce,Athe

vacancjes from 1991 for six,years were pooled denying

the seniors’ chance for taking examination when they

were eiigib1e.‘ Thus,'some'of-the grounds taken in those

OAs are the same grounds taken in the present OA. Also
p1ea of non-Jo1nder of necessary part1es .had been taken
by the respondente there1n. The Tr1buna1 came to the

conc]ueion that the vacanc1es had been bunched, whereae

the vacanc1es had to be reckoned _yearwise' and the

[

,consxderat1on zone worked out accord1ng1y. . It is on

th1s ground that the OAs: were allowed. According'to the

. ]earned counse] when there are a number of f?aws in"a

lse]ect1on process the defence of Madan1a1 (supra) is not

app11cab1e. He refers to Judgment in Raj Kumar & Ors

case of Madanlal was discussed.

»

27.  -We first deal with the plea of non-joinder of

parties. As has a]ready been pointed out the app11cants‘

filed MP for' Joining of necessary part1es on

Vs. Shakti Raj & Ors 1997 - SCC(L&S) 1029 wherein the -



~ ) Co:us :
represenﬁat?#e basis;}‘ThOUQh the MF was not allowed,
1n1t1a11; the appllcants under wronq 1mpress1on..carried
'out‘.the amendments 1n the OAs and had already issued
hotibes to nNCesséry partles on g»representatlve ba51s
fn our . view, thnrefore, since the notices have already"
been served, the MP needs to be dnemed to- have (been_

alloweo and the plea of nonw301nder'W1ll not hold good

now.

28. . The respondents have raised the plea of

limitation énd delay. The appllrants have not flled any -
' \

- appllcatlon fcr condonatlon of delay. ‘The applicants’

contention - is that thm aelert pan&l of 06 12 1999 was'
ortly a prov151ona1 panel “and the respondents had not
acted on’ it’for nearly 15'months. The promotioﬁ’drdéré

were issued only on 05,3,2061.. The applicantsv have

'approached this Tribunal immediately. thereafter on

' 3

'15.3f2001;' Therefore fhéir dpplication ié very much
within the preécribed period of'limitation- Considerinq
the éboVe reasonlnq and the merlt 1nvolved 1n the case
we arcept tha same and 1nc11ned to ‘condone the perlod of
” delay. rhe applicants have been v131ted with reverslon

on 05.3.2001 which is a new cause of action.

TE9. T As feqards the ob;ect1vw type of questlons and
vthe confidentlallt;, Qf the answer papers. We do find
that no objﬂct1Vﬁ type of que&tlons were askedvbiA‘-the
_,qu&st;on paper in ~the- wrltten~ test. Th@‘fespohdents

have pointed ouf that it was not mandatofy to have asked

- ) . \
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obijective questions. In our considered view considering

the spirit behind. the guidelines, though there might not

have been 50%.questions'of'objective type atleast some"__

_questions‘ shduld " have bﬁen'»thern of objectlve type.
However, the respondents have ° palnted cut that thesm_
:barticular guidelines wou ld apply'only to thevhighest:
post in the category. We aré}inclinéd; to accept Tthis
«argument. The«applicantsihave raised a point, regarding
coﬁfidenﬁialify’of the aqswer papéfs.--:'However,: no’
comments weré ;madé by ~the'résbon3ents on this-pdint;
The applicants have relied on éhéther judghent of this‘»
TribQﬁal in OA No.l?/é? deQided on. SOth Obtqbef, 2001 in
thch 'fhe .éélectidn"for the past'Of Chief,Ticketing
Clerks, Chief Luggage Clerks and Chief Goods Clerks was
held to be illegél bn'the ground of Qranting of notional

seniority marks as well a8 'ho cenfidentiality':was
_mainfained. The selectlon thern1n was - held to be ‘ih
contraventlon of artlcles 14 and ié -of the Constitution
‘solely on the ground of applylng ;f letter dated 
-'05.12.%984 regarding'grént of. nctlonal sepibnity marks.

.This‘point_is.being discussed us later. |

'Sd. | ﬁa regards the setting up of the questlon papéf

by an, officer of the commep01a1_ department fhe R
respoﬁdents‘ have clearly stated that an officer of the'

commercial department wagvassociéfed with'thebsettfng up

of questions bapeﬁ; We are inclingd to accept«the same .
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‘particular vear and it, would  change the ' zone - of

-

» 20 :

14

31. As regards granting of notional = seniority

‘marks, the‘.respondehts# were fully aware that notional

seniority m arks are not to be granted in view bf . the

judgment .of the Jabalpur bench of this Trlbunal in 0OA

No. 876&/89 and yét they have granted-notlonal seniority

marks.; According to us,  the contention  of the

L -

rebpondents that ﬁo preﬁudicé is caused, as such
énotlonal senlorlty marks were given to all seniors who
had not quallfled in the wrltten test we cannot‘accept

this plea. The judgment of ;he Jabalpur ‘Benﬁh» of the

J‘fTribunai is binding; To thlb extent we have tc hold

‘ that the selﬂctlon of those candldateb wha were selected[’

on the ba31b of notlcnal c@ﬂlOPltV markﬁ for th@ viva

voce test has . to be treated as void.’ Tha sel@cticn

) . »

. panel Qe@dé to be quashed and set aside to that extent.

LN

22, " In regard to the bunching of the vacancies, it

has  been admitted by the respondents'that-the vacancigs

wefe'pdoled. There may be no ob1ect10n to the poollng |

of the vacancies: yet the select panel has to be prepared

vearwise based on the vacancies perta;nlng to a

~

consideration. On  this ground itself'the“selectién'is

vitiated without exémining any other question. This was

. the view taken by thm Trlbunal 1n OA Nos. -« ‘448/9? and -

537/97 decided on 27.8.2001. ,We agreé witfi the same.

‘.Thereforg, on the ground of bunching of vacancies alone
. the | seiéction process and the  panel. bubligheg on
L 06.3.1999 as well as the promotion  orders’ dated

"05.3.2001 need to ba quaéhed and set aside.
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' Y3w'f~ g Ihvtﬁb facts and circumstances of the Case'
“*q‘ . (i) .  The selection of those who were allowed to
appeanr in: the viva vOCe tegt by qrantlng 
TR  notional seniority marks is set as;de.. '
‘(ii} . The selection - process and  the 'pénel -of
>_ 06.3;1999 as well as tﬁe_promotioh orders dated
05.3. 2001 are quashed and set aside.
(iii ~ The = respondents shall hold the selectlmn

pProcess  once agaln after 1dent1fy1ng the-'

¢

-

)vécan 1‘é, ,anq rmckonlng tham yﬂarw1be anﬁ4°
arriving. at the .cons;deratlon. zona;‘ yeafwise
 fon1y ffom'eligible.candidateé; Freéh promotiqn 
.shguld  be . ordered thereaftef from amongs.
. . | selected candidates; |

“+

34. . This shall " be done within a periéd of three
' months from th& date of recelpt of a copy of this order,

Ln‘the.maantlme-those employees who are worklng on the
Vo basis of salactlon :héid are allowed to work on adhoc~

- baéis_t 11 the freah aelect1on is conducted,_ ‘Dﬁs' are

.allowed to that extent. No order as Qo costs.

Q»OMJ9‘$<. | - A& o
(SMT. SHANTA SHASTRY) . - (BIRENDRA DIRKSHIT)
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