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ORDER

Per : Shri A K.Agdrwal, Vice—Chairmah.

The applicant has filed. this O0.A. seekihg a
declaration that‘ﬁe is senior to R-@ in the cadre of
U.D!C. as on 14.03.1996 when R-4 was promoted as Office
Sdperintendent and aléo a directiqn.to‘the respondents
to hold a review D.P.C. for considering his case for

promotion to the‘post of Office Superintendent.

2. - The facts of the <case in brief are as
follows :- The‘ applicant was selected as LlD.Ci
through Sfaff Selection Commission in the year 1978 and
was due for promotion as U.D.C. w.e.f. 1983. However,
the respondents in the year 1987 promoted one Shri K.S.
Prasad, a Jjunior to the applicant; as U.D.C.
superseding thé appliéante The applicant then file an
O.A. No. 866/99 whiéh was allowed by the Tribunal vide
its order dated 28e08.2000. when the respondents'
counsel submitted- before the Tribunal that‘ the
applibaﬁt has been found suitable by_the_D.P.C. held on
08.08.2000 for the post of UDC as well as for fhe poét
of Statistical Assistant. The respondents thereafter
vide ordef dated 10.11.2000 promoted'the applicant on
the post of -U.D.C., with retrospective effect from
12.05.1987 i.e. from the date when his junior in the

cadre of L.D.C. was promoted.
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3. The applicant has submitted that Respondent NoO

4, who was 7junior to him ih the cadre of L.D.C., was
promoted as U.D.C. with effect from 09.04.1984 against

. .

a- post reserved for schedule caste Dby giving
accelerated promotion. The applicant was giVen
promotion on the postvof U.D.C. from the date when his
junior, a general candidate, was promoted 1i.e.
12.05.1987. The next promotion pbst is that of Office

Superintendent. The fespondénts promoted R-4 on thev
post of Office Superintendent on a regular basis w.e.f.
14,03.1996. Presumably this was done on the basis that
R-4 was promoted as U.D.C. in April, 1984 while the
applicant was given retrospective promotion w.e.f. May,
1987. The applicant has submitted that in view of the

judgement given by the Apex Court in the case of Ajit

Singh Vs. State of Punijab he shou]d.havevbeen treated
as senior ‘to R-4 on the basis of catch—u;> principle
i.e. based upon the qen1or1ty in the feeder cadre of
L.D.C. The applicant w.e.f. 10.02. 1995 ‘has gained
seniority over R-4 in view of the judgement. in the_case
of FR K. Sabharwal reﬁdered. by the Supreme Court.
Thus, on 14. 03 1996 when. R-4 was promoted ras Office
Superlntendent, the applicant was senlor to hlm in the
feeder cadre of UDC. The applicant has further
sﬁbmitted that pﬁomotionj to the post of Office
.Superintendent is ]nade.kﬁl adopting a non selection
method i.e. On senjorit;—cum—fitness pasis. The fact
'that the DPC found him flt for promotion as UDC from a

retrospective = date he was also entitled for
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coﬁsideration for promotion for the next post i.e.
Officé Superintendent. ) The applicant made
representations on 16.11.2000 and 09.04.2001 requesting
the respondents to give him déémedA promotion on the
post of Office Suﬁerin,endent from the date R-4 was
promoted i,e. 14.03.1996. In the absence. of any
favourable decision.on his'representation the applicant

has filed this O.A.

4., The learned cbunsel-for the apﬁlicant, Shri S.P.-
Saxena, submitted that the applicant was not promoted
as U.D.C,j in the yéar 1987, at the first stage,
presumably because he had some adverse entries in the
ACR. Howevér, on a representation made against the
'adverse entries the.same were expunged. Thereafter the
applicant had filed. another O.A. and 'duiing' the
pendency of the 0.A. the respondents had held a review
D.P.C. and declared the appiicant as fit for promotion:
The applicant was promoted as U.D.C. with.retrbspective
efféct fr@m 1987. The learned counsel submitted tﬂat
no doubt R-4 was promoted as U.D.C. with effect.from
09.04.1984 while the applicant was promoted w.e.f.
12.05.1987 but keeping in view the ratio laid down by
~ the Apex Court the applicant will gain séniority since
he was senior in the feedér cadre. Thus, he has to be
treated senior in 'fhe cadre éf U.D.C. to R-4 noﬁ
withstanding that his date of promotion is a later one.

The learned counsel submitted that the Apex Court in

the caée of Veerpal Singh Chavan Vs. Union of India & Others [. ]995 (1)
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‘5(1?6842 had held'that the cafch—up‘principle will apply
only when the.schedule-caste candidate énd the generalv
candidate are in thé same cadre and not when the
schedule caste candidate haé got prdmotion té the next
higher cadre. Since in the vyear 1987 R-4 was only a
U.D.C., iQe._in the same cadre therefore the applicant
will get seniority over him. The learned counsel

stated thaf this principle was reconfirmed by the Apex

Court in the case of Ajit Singh Julneja' V/s. State ofPun]’ab_ [1996 (1)

SCC715].

5. | The = learned counsel for the .applicant
continuing his submissions stafed. that the seniority
and consideration for promotion -are two different
things. Seﬁiority is mnot a constitutional right and is
governed by.the rﬁles while a person who 1s senior has
a right fdr being conéidered for prométion. The
learned counsel stated that Article 16 (4-A) of the
Constitution  ié an enabling 'provision. It cannot
abrogate prévision of Article 16 (1SL Drawing. our
‘attenfionv towards the “feCruitment rules, vfhe learned
counsel stated that the post of Office Sﬁperintendent
is to be’ filled by proﬁotion, failing which by
deputation. For promotion - UDCs and Stenographers
with five Yeérs service. in the concerned city Qith
mininmn1.of two.'yeafs of experience 1in administrative
work .are eligible. He further stated, that in Pune
there 1is 'only one sanbtioned‘ post = of Office

Superintendent. In Célumn 5 of the recruitment rules
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it is clearly stated that it is a non selection post.
Therefore, seniority—cum—fitngss principle will apply
and the person who is senior, if he is found fit, has
to be promoted,'ﬁhile 'the applicant has not even been.
considered. The learned. counséi stated that 'R—4‘ was
promoted as Office Superintendeﬁt w.e.f. 10.07.1992
only én an ad‘hoc'basis.. His regﬁlar promotion came
only on 14.03;1996_. on} .this‘ date the ap"plic‘ant was
éertainly_senior to R-4. The learned counsel stated
that the seniority haé to be‘ given to the applicant
keeping in View the ratio of catch-up prinéiple laid
down by the Apex Court. He argued that Dbefore such
verdict of the Apex Court'there were no statutory rules
for giving seniority but there wére only departmental
instructions. Concluding his Submissions,.tﬁevlearned
counsel for applicant stated that thevO.A. should be
allowed and the respondenté be directed to consider the
‘case of the applicant for promotion to the post of
Office Superintendent as on 14.03.1996 sihcé as oﬁ that

date he was senior to R-4 in the cadre of U.D.C.

6. . The learned counsel for_respondents, Shri V.G. .
Rege, initially drew our attention towards DOPT O.M.
Dated 21.01.2002 filed along with the written statement

wherein it is specifically mentioned as follows

£

“The Government has now decided to negate the
effects of the DoP&T, 0O.M. Dated the 330%™ January, -
1997 Dby. amending Article 16 (4-A) .of the
Constitution right from the date of its inclusion
in the Constitution, i.e., 17" June, 1995, with a
view to allow the Government servants belonging
to Scs/STs to retain the seniority in the case of
promotion by virtue of -reservation.”
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The learned counsel stated»that eveﬁ in fhe verdict of
R.K. Sabharwal (supra) the Supreme Court had held that
the earlier positions are not to be disturbed.:
Therefore, as a resﬁlt of thé vegdict relied upon by
the Applibant's counsel} ‘the respondents “wére not
expected to make any readjuétment in the seniority. R-
4 was undoubedtly promoted in the cadre of UDC in the
year 1984. The learned counsel further stated that the
DOPT 0.M. dated 21.01.2002 has not been challenged by
the applicant. He statéd that the provisions of this
’O.Ms. are binding as long\as the 0.M.. 1is wvalid. In
view of this, thé seniority of R-4 cannot be disturbed.

He further contended that in the earlier 0.A. No. 866
filed by the applicant in 1999 he had not sought any
relief against the seniority éf R-4. In that O.A. he
had only sought 'a direction for consideration of his

case‘for promotion to the poét of Statistical Assistant
from the date his juniorv general- candidate was
promoted. The question of seniority vis-a-vis schedule
caste lcéndidate was not raised in that O.A. The
learned counsel contended that fhe applicant cannot
raise such question now at this stage. The 1learned
cdunsel further stated that the 85% Amendment ‘to the
Constitution, on the basis of which DOPT O0O.M. dated

21.01.2002 was issued, was challenged in the Apex Court

and the Apex Court in the case of M. Nagaraj & Others Vs.

Union of India & Others [2006 (8) SCC 212] has upheld the
constitutional ‘amendnment . He drew our attention

towards following observations of the Apex Court



“The concept of reservation in Article 16 (4)

is hedged by three constitutional requirements,
namely, backwardness of a class, inadequacy of
representation 'in public employment of that
class- and overall efficiency of the
administration. These requirements are not
obliterated by the impugned constitutional
amendments. Reservation is not in issue. What

is in issue is the extent of reservation. If

the extent of reservation is excessive then it
makes an inroad into the principle of equality
under Article 16 (1). Extent of reservation,

as stated above, will depend on the facts of
‘each case. . Backwardness and inadequacy of
representation are compelling reasons for the
State Governments to provide representation in
public employment.”

The learned counsel contended that since the State in
providing for reservation has not gone beyond 50% the
limit laid down by the Apex Court in Indra Sawhney's
case, therefore, the present level cannot be called as
an excessive reservation. = As far as giving of
seniority through catch~up'principle is concerned, the
constitutional .amendment negating such principle has
already been upheld by the Apex Court in the case of
Nagaraj & Others (Supra).' In view of this, the
applicant has no case and the 0.A. deserves to be

dismissed.

7. The learned counsel for applicant in réply
stated that the contention of the respondents‘ side of
not challenging the issue of seniority in time has no
merit. He éubmitted that the applicant was given
promotion on the posf of UDC with effect from 1987
only after the matter was agitated in the Tribunal and
suéh order was issued by the respondents only in the

year 2000. Before this date the applicant could not
~ . .
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agitaté the issue of seniority over R-4 in the cadre of
U.D.C. Moreover, in the case .of Nagaraj & Others (supra)
the Apex Court has only upheld the enabling power of

the Government to work out the modalities reservation.

8. ' We have heard both the learned counsel at length
and. have ., perused the material available on record,
including the Jjudgments relied upon by both the parties.

The learned counsel for applicant has relied upon a

verdict of the Apex Court in the case of Central Board of

Dawoodi Bohra Community & Another Vs. State of Maharashtra & Another [2005

(2) SCC 673] wherein it was heldbthat a law laid down by
Supreme Court is binding on any subsequent Bench of'co—
equal.strength. Further, it wili bevopen only for a
- Bench of co-equal strength to express an opinion
doubting the correctﬂess of the view taken by the Bench
whose decision is being doubtéd, whereupon the matter
may be'placed for hearing before a Bench larger than
the one whose decisionliélbeing doubted. The learned
counsel contended thét the verdict of the Apex Court in
the case of Indra Sawhney Vs. Union 5f India & Others
[AIR 1993 SC 477] was given by a Bench of nine Judges.
He contended that thé,view taken by the Apex Court in
the case of M. Nagaraj'& Others (supra) is of a Bench‘
of five Judges. Therefore, éccording to him any view
taken by the Apex Court in M. Nagaraj & chers, to the
extent it contravenes the rafio laid down by the Apex

Court in the case of Indra Sawhney (supra) cannot be

held binding.
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9. The learned .Counsel for applicant had also
contended that the fundamental right guaranteed by

Article 16 (1) of the Constitution cannot be taken away

—

by Afticle 16(4) or 16(4-A). By such pleading the
learned = counsel is in faét challenging the
constitutional validity of Article 16 (4) and 16(4-A)
on the grounds that ité provision are repugnant to’ the
~ freedom guaranteéd by Articlé'16 (1) . Article 16 of
the Constitution has been discussed in greaﬁ detail by
.the Apex Cour£ in the. ¢ase of M. Nagargj & Others
(supra) and they have upheld the classification
envisaged by Article 16 (4-A) and 16 (4-B). In para 49
of the judgment of M. Nagaraj (supra) the Apex Court

| haé observed as follows :

“Equity in Article 16(1) is individual-specific
whereas reservation in Article 16(4) and
Article 16(4-A) is enabling. The discretion of
the State is, however, subject to the existence
of “backwardness” - and “inadequacy of
representation” in public employment.
Backwardness has to be based on objective
factors whereas inadequacy has to factually
exist. This is where judicial review comes in.
However, whether reservation in a given case is
desirable or not, as a policy, is not for us to
decide as long as the parameters mentioned in
Article 16(4) and 16(4-A) are maintained.”

Further, in ‘para 102 the Apex Court has made following
observations :

“Clause (1) of Article 16 cannot prevent the
State from. taking cognizance of the compelling
interests of Backward Classes in the society.
Clauses (1) and (4) of Article 16 are
" restatements of the principle of equality under
Article 14. Clause (4) of Article 16 refers to
affirmative action by way of reservation.
Clause (4) of Article 16, however, states that
the appropriate Government is free to provide
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for reservation in cases where it 1is satisfied
on the basis of quantifiable - data that
reservation in cases where it 1is satisfied on
the basis of quantifiable data that Backward
Class 1is 1inadequately represented 1in the
services. Therefore, in every case where the
State decides to provide for reservation there

must exist two circumstances, namely,
“backwardness” and’ - “inadequacy ., of
representation”. c e ‘e 1f the State
concerned fails to identify and measure
backwardness, inadequacy and ' overall

administrative efficiency then in that event
the provision for reservation would be
invalid.” :

Observations of the Apex Court made in para 112 are set

out below :

“At one point of time Article 16(4) was read by
the Supreme Court as an exception to Article 16
(1). That controversy got settled in Indra
Sawhney. The words “nothing in this article”
in Article 16 (4) represents a legal device
allowing positive discrimination in favour of a .
¢lass. Therefore, Article 16(4) relates to “a
class apart”. Article 16 -(4), therefore,
creates a field which enables a State to
provide for reservation provided there exists
backwardness of a Class and inadequacy of

representation in employment. These are
compelling reasons. They do not exist in
Article 16 (1). It is only when these reasons
are satisfied that a State gets the power to
provide for reservation in matters of
enployment. Therefore, Article 16 (1) and

Article 16 (4) operate in different fields.”

10. - As far aé objection from the applicant's side on
the ratio laid down by the Apex Court in the case of M.
Nagaraj & Others (supra) on the ground that.it is not .
in coﬂformity with decision of a larger Bench in Indra
Sawhney (supra) CaSe, we find that the_Apex Court in
the case of M.'Nagaraj has also discussed its earlier
view expressed in the case of Indira Sawhney. In view.
of this, we hold that the fatip laid down by the Apex
Court in the cése of M. Nagaraj & Others (supra) on

all the issues is binding upon us.
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11. The provision  for reservation of SC/ST in the
case of promotion has been discussed and upheld by .the
Apex Court. The earlier view regarding seniority in
the promoted cadre taken by the Apex Court in the case
of Veerpal Singh Chauhan °(supra) that a general
candidate will catch up iq\seniority was negated by 85
N
Amendment to the Constitution. The Apex Court in the
case of M. Nagaraj & Others has upheld the validity of
85" Amendment to the Constitution. On the catch-up
principle the observation of the Apex Court in the case
of M. Nagaraj are as follows :
“Reading the above judgments, we are of the
view that the concept of “catch-up” rule and
“consequential seniority” are judicially
evolved concepts to control . the extent of
reservation. The source of these concepts is
in service Jjurisprudence. These concepts
cannot be elevated to the status of an axiom
like secularism, constitutional sovereignty,
etc. It cannot be said that by insertion of
the concept of “consequential seniority” the
structure of Article 16(1) stands destroyed or
abrogated. It cannot be said that “equality
-code” under Articles 14, 15 and 16 is violated
by deletion of the “catch-up” rule.”
12. In view of the observations of the Apex Court
cited above, the obvious conclusion is that provision
- 0of reservation for SC/ST in promotion and also the
provision of allowing them to retain ‘seniority, if
promoted earlier, are legally wvalid. As mentioned
above, 85 amendment to the Constitution .amending
Article 16(4-A) w.e.f. 17.02.1995 provides that a

member of SC/ST promoted earlier, even on the basis of

reservation, will retain his seniority. In the present
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case, Respondent No. 4  was promotéd as Office
Superintendent on a“regular basis: w.e.f. 14.03.1996.

At that point of time, in view of aﬂélyéis of the case
hereinabove _the‘ applicant was junibr to 'Rfé - not
" withstanding bhis seniority in the feeder. cadre ' of
U.D.C. in the year.i987 since R-4 was promotéd'as UDC
in the,year 1984. = The applicant was eliéiblé for the
benefit of catchQQp principle‘only up to 17,02.1995 but

not thereafter. The contention of the applicant 1is
that since before 85 Amendment of the Constitution the
benefit of the ratio laid down by.the Apex Court in the
case of Veerpal Singh Chavan (supra) was‘.very nmuch -
available, theréfore on ﬁis pfomotion in the year 1987
he should have been ]pléced senior to R-4. The
senibrity‘ gained}-in,.the' year 1984 could not be
disturbed,vespecially when the Apex Cbuft.in the case
of R.K. Sabharwal (supra) had. held that the earlier
cases need \notv be .redpened and the Dbenefit be

prospective w.e.f. 10.02.1995.

13. ‘The main ‘contention of the applicant  is that
siPce his promotion to the'post_of unc, though made 1in
the‘ year 2000, ‘was effective from 12.05.1987,
theréfore, in the cadre of UDC ﬁe should km? declared
seniér to Rr47' As per facts of the case .R—4 was
‘promoted to the post of ﬁDC w.e;f. 09.04.1984 and in
view of.clear verdict of - the Apex Court in the céée of
R.K. Sabharwal (supra). and Veerpal :Singh_ Chauhan

(supra) that  for the ‘benefit .0of catch-up principle the
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promotions already made earlier will not ﬁe affected,
we hold that R-4 continues td remain senior to the
applicanﬁ.- The catch-up principle is no lQnger valid
after 85" amendment to the.Constitution whi@h has also

been upheld by thé Apex Court in the case ofiM. Nagaraj

(supra).

14, In view of the foregoing discussion we}hold that

the O0.A. is devoid of merit. The same is dismissed with

no order as to costs.
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