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| CENTRAL ADMINISTRATIVE TRIBUNAL
' BOMBAY BENCH: :MUMBAI
[ :

| ORIGINAL APPLICATION NO. 356/01

; XY A
| THIS THE DAY OF OCTOBER, 2005

HON'BLE SHRI A.K. AGARWAL. ' VICE CHAIRMAN
HON'BLE S%RI MUZAFFAR HUSAIN. MEMBER (J)

|

Ashok Vasant Bahirat,

‘Age 56 years, working

as Station Superintendent,
R/o Railway Quarter No.
RBII/46/17, Shivajinagar,
Pune-410 OP5.

Shivkant Prasad Saxena,

Age 48 years, working as
Station Superintendent,

R/o Railway quarter No.C-29,
Railway Colony, Lonavala,
Post Lonavala, Post Lonavala,
Dist. Pune, Pin 410 401.

|

Dindayal R%maiya,

Age 50 years, working as
Cabin Asst. Station Master,
I/C Railwa% Quarter No.

MS RB III/112/3, Central
Railway, Matunga Colony,

P.O. Matungﬁ, Mumbai-400 019. . Applicants
lBy Advocate Shri R.D. Deharia.

}‘ Versus
Union of Inbia, through
The General| Manager,
Central Railway, CST,
Mumbai-400 001.

Divisional ﬁailway Manager,
Central Railway, CST
Mumbai-400 001.

Shri Anil Kesarkar,
working as TNI (Cog)

CST Mumbai. |
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10.

11.

12.

13.

14.

15.

16.

17.

Shri Jagannath Paul,
working as Dy. CYM,
CST Mumbai.

Shri N.S. Pusalkar,
working as Dy. SS, LTT

Shri Surendra G.
working as Dy. SS LTT

Shri K.M. Inasu,
working as MVI COM Office,
CST Mumbai

Shri T.R. Mishra,
working as Train Supdt. DCTI,
CST Mumbai

Shri A.D. Karandikar,
working as Dy. Station
Superintendent LTT,
Kurla Terminus.

Shri Harishankar Deviram,
working as dy. SS CCH.

Shri M Daniel,
working as Dy. CYM NCSM

Shri S.K. Saxena,
working as Dy. CYM KLMG

Shri r.B. Paul,
working as TNI O(Cog)
CST Mumbai.

Shri Joy A. Abraham,
working as Dy. SS Kalyan,

Shri Shankar Narayan,
working as Dy. CYM Jasai

Shri S.V. Atre,
working as dy. CYM GTT

Shri Daniel Christian
working as dy. CYM NGSM

°
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18.

19.

20.
21.
22.
23.
24,
25.
26.
27.
28.
29.
30.
31.

32.

Shri Vipin Gupta
working as TS DCTI,

CST Mumbai.

Shri Pradeep Kumar Das,
working as TS DCTI

CST Mumbai.

Shri Rajesh Kumar Singh,
working as Dy. CYM TMBY

Shri Khalid Azad
working as CYM Jasai

Shri K O Abraham
working as Dy. CYM KLMG

Shri G.M. Shafi,

working as Dy. CYM TMBY

Shri Ashok R Bhatia

working as Dy. CYM Kalyan

Shri T.Z. Yadav working as

Dy. SS, CST Mumbai

Shri P.M. Chauhan, working

as Dy. SS, CST Mumbai.

Shri A.G. Medhekar,
working as Dy. CYM, GIT

Shri K.K. Agarwal, working

as CASM, Kalyan.

Shri Mohd Vaseem, working

as Dy. SS, Byculla.

Shri M.G. Sankhpal,
working as SM, MNKD

Shri MNS Nair,
working as SM Bud.

Shri H.M. Agarwal,
working as Dy. SS NEU.



33.
34.
35.
36.
37.
38.
39.
40.
41.
42.
43.
44,
45.
46.
47.

. 48.

4

Shri Rambachan R. Sharma

working as Dy. SS, CST Mumbai.

Shri P.M. Xavier,
working as ACOR, IGP.

Shri Sachinder SaXena,
working as Dy. SS, KJT.

f
Shri M.V. Vasudevan,
working as CASM, Kalyan

Shri V.R. Jadhav,
working as Dy. CYM IGP

Shri S.B. Verma,
working as MVI .PNVL

Shri Vinod Kumar Sharma
working as CYM KLMG

ShrijNavin Kumar Saxena
working as CASM CST

Shri V.K.P. Seth,.
working as CASM PA

Shri D.K. Gonga
working as SS IGP

Shri D.G. Dange,
working as ACOR PA/GTT

shri Abdul Razak,
working as Dy. SS KJT

Shri N.S. Shukla -
working as ACOR IGP

Shri M.A. Shaikh _
working as Dy. SS, CST

Shri V.R. Shelve, working
as CASM, CLA

Shri D.C. Shukla
working as ACOR Kalyan



49.

50.

51.

52.

53,

54.

55.

56.

57.

58.

59.

60.

6l.

62.

63.

64.

5

. Shri Sanjiv Kumar Sharma

working as TS DCTI, CST.

Shri Satveer Singh
working as TS DCTI, CST

Shri Anil Choudhary, .
working as Dy. CYM, Kalyan.

Shri R.C. Verma, ,
working as MVI CSTM.

Shri Prakash Pillai
working as TS DCTI CST

Shri G.D. Barnawal
working as ACOR Kalyan -

Shri R.K. Shrivastava,
working as Dy. CYM Kalyan

Shri C; Gabriel,
working as TI CST

Shri M.A. Khatri, working
as Dy. SS Byculla.

. Shri a.J. Jha

working as TI COM

Shri D.G. Pendhere
working as Dy. SS ABY

Shri H.B. Saini,
gworking as YM LTT

Shri Shyam Sunder shukla

‘working as Dy. SS Kalyan

Shri V.N. Warké,,working
as Dy. SS CSTM. '

Shri A.T. Patil,
working as Dy. SS DI

Shri A.B. More (SC)
working as Dy. SS CCH

s —



65.

66.

67.

68.

69.

10.

71.

12.

13,

14.

75.

}
|
!
|
|
!

Shri.H.G. Jagtap,
wor&ing as CASM DR

|
Shri ‘Mukesh R. sharma
- working as Dy. SS DR.

Shrﬂ R.K. Sabafia (SC)~

|

working as Dy. SS KE

ShrJ MA. Mane (SC)
working as Dy. SS APX

ShriiSunil Soma Bhalerao
working as Dy. SS CST

ShrijP.M. Shelke (SC)
work%ng as Dy. SS PR

Shri|V.R. Sshinde (SC)
working as Dy. CYM KLMG

~ Shri|Ram Sagar (SC)
working as CASM MLND

Shri |V.C. Kanojia
working as Dy. SS Kalyan

Shri S

.B. Dive (SC)

working as YM IGP

l
Shri V.W. Pagare,

workin

g as CASM KSRA. ... Respondents

By Advocate Shri S.C. Dhawan for R1 & R2 and Shri K.B.
Rajan for 4, 6, 7, 9, 11 to 15, 17, 18, 21 to 24.

ORDER

Hon'ble Shri Muzaffar Husain. Member (J)

The 4

pplicants herein (three in. number) are

challenging the order dated 02.5.2001 issued by Divisional

Railway Manager, Central Railway, Mumbai CST (respbndent

S
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by which reversion to lower post and transfer to
other station / post have beeh made. They are .
challenging the selection dated 28.07.2000 containing list
of 73 employees selected and placed on the panellfor the
- post of Staﬁion Master_/ Yard Master in the grade Rs.6500-

10500 -in operating department of Mumbai division.

The applicants have sought the following relief.

This this Hon'ble Tribunal may be
pleased to call for the relevant records and
proceedings and documents of the selection held
pursuant to notification dated 04.02.2000 which

led to - formation of select panel dated

28.7.2000 and also wrongful orders of reversion
of the applicants vide office order dated
02.5.2001 and after going through the legality
and propriety of the same hold and declare that
1. . That the impugned selection panel
alleged to be published ' vide 1letter No.
BB/P/558/GT/SB/CYM/MVI/TNI/ selection  dated
28.7.2000 is illegal and quashed and or set
aside. ' :

2. That the impugned orders of reversion
No.BB/P/558/GT/SM/CYM/MVI/TMI/TI/105008 dated
02.5.2001 is illegal and quashed and or set
aside.

3. That the present seniority based on
which the selection was held as defective and
illegal and be declared void and accordingly
set aside.

. Decree and direct the respondents to .
recast the seniority list of staff of Station
Masters cadre as well as Yard Masters Cadre,
complying with the orders dated 21.7.2000

- passed by this Hon'ble  Tribunal in OA

No.497/94. '

5. Order that after complying with (4)
above, to direct the respondents to conduct a
fresh selection of SM/CYM/MVI/ TNI/TI Grade
Rs.6500-10500 by a new DPC.

e



6. The respondents may be dlrected to pay
the cost of this application. :
7. The applicants be permltted to file this
v jOlnt application.
8. Pass any other approprlate order or
direction which this Hon'ble Tribunal may deem
fit '‘and proper under the c1rcumstances of the
case.

During the ‘course of argument learned counsel for the

- applicant pointed that the reversion of the applicant did

not take plase. Thersfore, the applicants are pressing for
the relief é (1) and sought the relief that the impugned
selection panel published‘ vide letter dated 28.7.2000
(Annexure A25 is illegal quashed and set aside.

3. The brief facts as brought out in this OA are that
the applicants are working in Station Master cadre and
holding the post of Station Master in grade Rs.6500-10500
on adhoc basis varying from 6 vyears to 4 years;
Respondents by letter dated '02 5. 5001 have ordered for

reversion to the grade of Rs.5500-9000 on the plea that

they have not been selected to the post of SM/CYM "in the

.selection conducted in the year 2000. It is stated that

the selection conducted in the year 2000 is irregular and
void as the said selection was conducted based on incorrect

seniority in clear violation of the directions of this

-Tribunal passéd'in OA 497/94. It is also stated that the

“said OA 497/94 was admitted on 20.6.1994 and placed in

4

sine-die list after granting the first relief. Since after

\7&@/

i

i



9

decision and as a result of compliance of the order dated
21.7.2000 of this Tribunal in OA 497/94 the respondents
have issued promotion order ef eligible station master and
also Yard master to the grade of Rs.1600-2660 vide letter
dated 18.10:2001 (Annexure Al3). - From this order‘ of
promotion of{the employees, the list of employees, who were
eligible for:selection to the grade of Rs.2000-3200 which
was issued oh 04.02.2000 by respondents (anhexure A8) has

become totally defective and thus the selection based on
defective seﬁiority list is irregular ‘and illegal and
liable to be set aside. THe respondents in clear disregard
and in clear violation of the said order of this Tribunal
finalized the selection based on defective seniority list
and alleged Eo publish the same on 02.8.2000. All India
Station Master Association divisional Secretary wrote a
letter to Respondent No.2 on 24.07.2000 drawing his
attention to judgment of this Tribunal and reduested‘him to
cancel the selection which was under process at that time.
The applicante also made represeﬁtations to this effect.
Despite the above request  the respondents have proceseed
and finaliéed the selectioﬁ, though it has not been
circulated and published. The said selection Qas conducted
on ifregular seniority list that was ordered to be recast

by this Tribunal in OA 497/94. Thus, only on that ground

Sdes—

3
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itself selection is liable to be scraped. Further it was
observed that due to irregular / illegal computation of
seniority the applicants name did not »appear in the
selectiop panel whereas many Jjuniors including Respondents
3 to 24 who belong to Yard Master and Station Master cadre
‘have been included. It is also stated that as per extent
rules and regulatioﬁ the selection committee is required to
meet every yearfor the purpose of making selection from the
eligible employees whereas this selection has been ordered
after‘four years'and thereby respondents have violated the
rules. Tt is further stated that the selection committee
has adopted .the method of' allowing seniority. marks to
falled» candidates in written test, which ls not
permissible es per Jjudgment of Jabalpur Bench of this
Tribunal in OA 869/89 decided'on 13.8.1993(and élso further
in OA 154/95 by the same Bench. The respondents have
violated the ‘orders of this Tribunal referred above and
therefore, the selection became irregular, illegél and
~liable to be quashed. Respondents have failed and
neglected to correct the irreqularity. They neither
responded to the -request of the applicants nor they have
given any reply to representations made by applicants.
Hence thie OA.

4. The official respondents have filed written
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statement ﬁherein it is stated that this application is

| .
misconceivedJand not maintainable in law as the applicants

who have appeared in the selection and failed to qualify,

|

cannot turn%round and challenge the same on any ground of

alleged préCedural defects as repeatedly held by the

Hon'ble su%reme Court. It 1is also stated that this

application {do not disclose any cause of action as the
|

applicants %ére included in the eligibility 1list and have
|

appeared inithe selection but failed, now they cannot raise
any bbjectio%'to the same or have any grievance againsf the
same. The %pplicants are seeking thisvHon'ble Tribunal to
intervene inhthe selection process without disclosing what

procedural ﬁiaw has been committed in the selection in
which they h%ve participated. = The applicants were promoted
to the_posttdf Station Manager Grade Rs.1600-2660 against
upgraded posF;with effect from 01.3.1993 and are senior to
all the mem#érs of the Yard Master Grade. They were
further promL?ed to the post of Station Manager / Yard

Master in t¢¢ grade Rs.2000-3200 purely on adhoc basis

pending seleétion. The post of Station Manager / Yard
: |

Master GradE‘ Rs.2000-3200 (Rs.6500-10500 RSRP) = are

classified a% selection posts and are- filled in by the
positive act\bf selection. It is further stated that a

notification | for selection for the post of Station




A

12

Manager / Yard Master Grade Rs.2000-3200 was issued in
February, 2000 along with the said notification a list of
eligible candidates was also attached in which the names of
the applican£s weré also included and were serial number 1,
32 & 33 respectively. All the applicants appeared in the
written test‘and_they could not secure minimum qualifying
marks' i.e. 60% but by aWarding notional seniority marks
they became eligible to be called for viva-voce test. In
the final selection they could not secure 60% marks in
professional ability (written test + viva-voce). They were
found unsuitable by the duly constituted selection Board
and could not be empanelled resulting in reversion”té the
grade Rs.5500-9000 vide office §rder dated 02.5.2001. This
Tribunal will justify the action of the respondents as the

empanelled candidates were available and there was no other

alternative but to revert them. The respondents, therefore

deny that the applicants have.been Qrdéred for irregular
reversion tqi the grade of Rs.5000-9000. They have also
denied that the said selection is irregular and invalid and
was conducted based\ on incorrect seniority in clear
violation of;directive of Tribunals passed in OA 497.94.
The panel was;declared on 28.7.2000. It is further stated
that the applicants were working on adhoc basis had to be

reverted as duiy selected candidates were available who had

Ts

;
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to be posted;after their selection. The applicants have no
vested right to continue on the said post as they were
neither selected nor regularly posted on the said post.
The respondents denied that the order passed in OA 497/94
of the SMS “cadre staff 'wés in regard to assignment of
seniority for purpose of seiéction against the upgraded
posts (Restructured postsx. The said order was passed in
regard to filling up of the upgraded'posts in SMs cadre
which becamé available with effect from 01.3.1993 as a
result of restructuring of cadre in pursuaﬁée of Railway
Board letter dated 27.01.1993. This Tribunal held that
only the members of thé' cadre of Station Masters: as on
01.3.1993 aré eligible to be promoted and the ratio 7 : 3
is not to be.adopted in filliﬁg up of the upgraded posts in
Station Masper Cadre and set aside the promotion of

Respondents 3 to 25 and to fill up the upgraded post in

‘Station Master cadre in scale of Rs. 1600-2660 from the

staff working in Station Master cadre as on 01.3.1993.
Applicant Shﬁi A.V. Bahirat is senior to respondents No.3
fo 25 and applicants No.2 & 3 Shri S.K.P. Saxena and D;D.
Ramaiyérare senior to respondeﬁts 5 to 25 in OA 497/94.

5. ‘ On behalf of private respondeﬁts 4, 6, 17, 9,}11 to
15, 17, 18, :21 to 24 written statement has been filed

contending that in OA 497/94 the matter of compiling

o —
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L
seniority among Station Master or: Yard Master cadres was
not in question. °~ So also there was no challenge_ ever
raised against the channel of promotions in vogue under
the official respondents. On the contrary the only
question uhdér dispute in the said OA No0.497/94 was how to
fill the 106 upgraded posts that they have come to exist in
the grade of'Rs.1600—266O due to restrucfuring_with effect
from 01.3.1993. They have also stated that under the
respondents 1 and 2 channel of promotion for “Station
Masters cadre and Yard Master cadre are combined from grade
Rs.1600—26602 even thoﬁgh at one grade alone i.e. at
Rs.i400—2300‘the cadres are separate. However, the feeder
cadre to the’ said combined cadre' to Rs.1600-2660 is 70%
from the Stafion Master at'Rs.1400f2300 and 30% from ¥ard
Master cadre at Rs.1400-2300 fixing the combined seniority
interse at grade Rs.1600-2660 by interpolation. as per para
320 of the 1Indian Railway Establishment Manual and this
seniority position is élone counted for consideration . for
any future.higher grade seniority and promotion. Thét this
implies that from the grade Rs.1600-2660 onwards there is
only one single unified and '/ or combined cadre of Station
Master /'>Yafd ‘Masters 4/ Train inépectors / Movement

Inspectors / TrIs of which the seniority is fixed at

Rs.l6QO—266O as stated above, that all the individuals
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functioning in one capacity are eligible and entrusted to

function in all the other posts / capacities. Exhibit PR-1
is copy of the chart showing Ithe channel of npromotions
which is as per IREM and IREC authorized by respondent No.l
letter dated 25.7.1990. The question of formation of panel

for promotion to the combined grade Rs.2000-3200 (6500-

'10500) was not an issue at all in OA 497/94 as also the

same was not even referred to or observed by this Tribunal
SO as to assume the ytone Qf obiter and there was no
direction by: this T;ibunal for fixing the seniority of any
grade in the combined cadre.

6. The gfficial respondents have also filedv.written -
statement after the amendment of the OA. The applicants
have also fiied two rejoinders.

7. We have gone through the pleadingé and material
placed bn record and have given anxious consideration to
the rival contehtions raised, arguments advanced and case
lawvcited by iearned céunsel for the parties.

8. Learned counsel for the applicant _adﬁanced the

contention that the respondents have failed to compute the

seniority list of eligible candidates for selection .to the

post of SM/CYM /VI / TMI / TI grade Rs.6500-10500 after
implementation of the judgment of this Tribunal rendered in

OA 497/94. The seniority list was defective and therefore,

Siis—
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the selection conducted based on the said defectivé
seﬁiority list is also defective. The seniority 1list
prepared prior to the order bf this Tribunal and the zone
of consideration was based on it. This has resulted the
lower seniority staff brought to the higher side and this
has adversely affected the promotional chances of the
applicants and thus the private respondents, who now find
place as outstanding would not have come within zone of
consideration. It is further contended that as a result of
compliance of the order dated 21.7.2000 passed by this
Tribunal in OA 497/94 the respoﬂdents have issued the
promotion or@er of eligible Station Master staff also Yard
Master stafffto grade Rs.l600—2660’vide their letter dated
18.10.2001. From these orders of promotion of employees
the list of émployees‘who were éligible for selecfion to
the grade of Rs.2000-3200 which was issuéd on 04.02.2000 by
the respondehts has become totally defective and thus
selection baéed on defective seniority 1list is irreqular
and illegal and 1liable to be ~quashed and set aside.
Learned'counsél has also placed reliance in case of Ramesh
Kumar Choudhry & Others Vs. State of MP & Others 11-1997
(1) AISLJ 114 wherein it was held that inéligible persons

even if selected and promoted, they cannot be treafed as

regular promotees.
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9. Learned counsel fér the respondeﬁts stated that in
compliance of the order dated 21.7.2000 in OA 497/94 the
respondents ﬁave_issued an order of eligible SM staff and
YM staff Vide letter dated 18701.2001. This Tribunal in OA
497/94 held that against the upgraded post in SM cadre in
pursuance of the restructuring of the cadre by Railway
Board vide i;s letter dated 27.01.1993 are eligible to be
promoted‘andﬁthe ratio of 7 : 3 is not to be adopted in
filling up the upgraded. post in SM cadre and set aside the
promotion of K respondents 3 to 25 in OA 497/94 who were
promoted by order datéd 18.3.1994 declaring it
unsustainable in law and directéd the respondents to fill
up tﬁe upgraées post in SM cadre in scale Rs, 1600-2660
from the staff working in SM cadre as on 01.3.1993. It is
also stated that beforé passing the order dated 21:7.2000
by this Tribunal, besides the order dated 18.3.1994
promoting 76 members - from SM category and 23 members from
YM category 71 SMs havevalfeady been promoted to the post
of SM cadre in grade Rs.1600—2660. All these persons were
given the benefit of promotion with effect from 01.3.1993.
On receiving :the order of this Tribunal cancelled the
bromotion of Respondents 3 to 25 who belong to YM category
total 30 of these Station Masters were to be taken, to have

been promoted against 106 upgraded posts i.e. 23 YM and 7
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against agaiﬁst upgrades post. Apaft from 106 upgraded
- post in SM .cadre in Rs.1600—2660 73 resultant / chain
‘vacancies were also became available for promotion. These
posts wéré filled up as’ per rules’by members of Sm cadre
and YM cadre in the ratio of 7:3 as per the then existing
channel of promotion i.e. 51 vacancies by members of SM
cadre and 22 by members of YM cadre.' After the judgment of
the Tribuﬁal 10 members from SM category who were promoted
to grade Rs.1600-2660 from the date subsequent to 01.3.1993
were promoted with effect from 01.3.1993 agéinst resultant
vacancies vide order dated 08.6.2001 promoting nine
employees and vide order dated_ 09.10.2001 one employee.
Thus all the upgraded post and 51»resultant vacancies .were
filled up by members of SM category out of 23 YM whose
promotion orders were set aside by this Tribuna%) 22
senior most YM i.e. Respondents 3 to 24 "in OA 497/94 were
eligible for promotion in grade of Rs.1600-2660 against
resultant / chain vacancies with effect from 01.3.1993 as
sated earlier3 as per rule. These YM were treated as
promoted agaiﬁst'resultant vacancies in 'grade Rs.1600-2660
with effect from 01.3.1993 and their names were included in
the seniority list dated 11.6.2001. Respondent No.25 in OA
497/94 A.R. Bhatia was promoted in grade Rs.1600-2660 with
effect from 23.3.95 against existing vacancy instead of

&
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01.3.1993. However, formal orders  were issued on
18.10.2001 in favour of 51 SM and 22 YM and office order
dated 18.10.2d01 in favour of Shri A.R. Bhatia respectively
which have already ’béen annexed by applicants to ‘the
amended OA (Page 132 to 135 of the paper_book) Similarly
23 out éf 71 Assistant Station Masters who had been
promoted with effect from 01.3.1993 ~on various dates
between 1994-1999 were alsb treated as having been promoted
against upgraded post in the cadre of SM R3 to R25 in OA
1 497/94 had been set aside by the Tribunal and necessary
orders cancelling the promotion of 23 YM were issued who
were promoted against 106 upgrédes post in lieu there of 23
SM stood promoted'aé per directions'of this Tribunal. It
is - fgrther stated that before passing the order dated
21.7.2000 Dby this Tribunal promotion drdér in grade
Rs.1600-2660 with effect from 01.3.1993 in favour 6f7147
members of SM category and 27 members of YM category were
issued betweeg 1994 andv1§99 and seniofity list in combined
care of SM and YM was regulated as-per provisions of para
320 of IREM. Based on the éeniority list all the eligible
candidates fdf selection for the post of SM /. CYM / MVI /
TI grade Rs,6500-10500 (RPRS) was issued under letter dated
08.02.2000. It is further stated that after the judgment .

of this Tribunal, the respondents issued office order dated

W
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08.6.2001 and 09.10.2001 promoting 10 members from SM cadre
with effect 5from 01.3.1993 and vide office order dated
18.10.2001 promofing one member of YM cadre with effect
from '23.3.1995 insfead of 01.3.1993. The seniority
position only in respect of those employees who got  revised
in the eliéibility list for selection circulated IVide
»létter dated 08.02.2000 but the zone of considerafion for
selection was not at all changed. They have also stated
that out of iO.members from SM cadre 4 mgmbers were retired
from railway service prior to gonducting the selection and
seniority pdsition,of remaining six employées got revised.
Out of these six employees three remained absent  in the
selection and three employees failed to qualify in the
written tes£. With the issue of office order dated
18.10.2001 pfomoting Shri A.R. ‘Bhatia with effect from
.23.3.1995 instead of 01.3.1993 he became junior ‘and his
position haé beeht revised in. the eligibility lisf of
selection. Learned counsel therefore contended that the
order dated‘18.3.1994 stood accordingly partly modified by
cancelling the promotion of YM at No. 1 to 23 under item 2
of the said order promotingv23 SM in lieu thereof besides
being 7 SM out of 71 SM who had been promoted with effect
from 01.3.1993 on various dates between 1994 and 1999 stood

promoted against remaining upgraded post. Copies of the-

S, —
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office ordef dated 18.10.2001 promoting 30 SM hés been
enclosed at page 136 of paper book. A perusal of this order
dated 18.10.&001 it is seen that all 106 upgfaded post in
SM.cadre in grade Ré.1600—2660 were filled with effect from
01.3.1993 ex¢lusively by members of SM cadre to comply with
the order of fhis Tribunal passed in OA 497/94’ and’ 73
resultant /j chain vacancies became available in grade
Rs.l600—2660:with effect from 01.3.1993 were filled as per
'rule by members of SM and YM cadre in ratio 7:3 as per the
existing channel of promotlon i.e. 51 vacancies by members
of SM cadre and 22 members from YM cadre. The total 157
posts i.e. 106 before and 51 resultant / chaln vacancies
were filled by SM cadre and 22 posts of YM cadre as stated
above. It is also seen that even after implementation of
the order of the Tribunal\and revising the seniority the
applicants' Seniority has not been affected. More over the
applicants ﬁave not challenged thé said seniority at any
time. The contention pf the appllcants that the selection
issued vide notlflcatlon dated 08. 02 2000 is defective and
is based onjwrong seniority is not tenable. Thus,‘we find
that the seléction is not based on defective seniority list
and paﬁel pﬁblished pursuant to the selection is based on
seniority recast by the respondents.

10. . Learned counsel for the applicants also contended

b



22

that as per extent rules and vregulation the selection
committee 1is required to meet every year for purpose of
making selection from among the eligible employeés; whereas
this selection has been ordered after four yéars, thereby
the respondents have violated the rules on this point.
Learned counsel for the respondents on the other hand
contended that the ﬁnder provision of para:215F of IREM
assessment of vacancies has to be made at the time vof
selecfion, the existing vacancies and anticipated vacancies
during the course of 15 months on account of retirement /
superannuation, vacancies likely to be occurred as a result
of iikely acceptance of voluntary retirement etc., are to
be taken inté accouﬁt. Learned counsel placed reliance oﬂ
the decision of Bombay Bench of this Tribunai in OA 168/01
etc. decided on 19* December, 2001. The Tribunal in this
case on account of bunching of vacancies alone held that
the selection process and panellas well aé_promotion order
need to be quashed and set aside. Learned counsel for
respondents has repelled this contention of applicants and
placed reliance in caée_of Chandra Prakash Tiwari & Ors.
Vs. Shankuntala Shukla & Ors. 2002 (2) SCSLJ 104'wherein it
was held “that as regards the issue of selection and
clubbing, while in the normal circumstances the same ought

to be observed, but in the event of these being no such

NN
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assessment or selection, it would not render the subsequent
selection void. Held further that it cannot thus be
treated té be void but any irregularity which is of curable
nature can be cured.” Learned counsel also relied upon a
decision of Apex.Court iﬁ céée of Mangej Singh & Others Vs.
Union of India & Others 1999 (1) SCSLJ 163. In this case
vacancies ffom 1979 té 1982 ciubbed' for purpose of
selection. 'No factual .data on record to show how many
vacangies afose in 1979 and ineach subseﬁuent yeafs lV,tO
1982. Under the circumétanCes Tribunal not right in
holding that’thebclubbing of vécancies'has caused prejudice
to R5 to 8. In the present case the applicants have not

given any data regarding clubbing of vacancies of previous
years. They have also not shown that any‘prejudice has

been caused to them by reasons of clubbing of vacancies of

‘previous years. This is not the irregularity which goes to
the root of the selection. Such irregularity can be cured
by re-arranging the panel. Therefore, on this ground the

selection process cannot be said to be void as held by Apex

Court in casé of Chandra‘Prakash Tiwari (supra)

11. Learned counsel for the applicant advanced the

contention .that the selection  committee has ‘adopted the
method of allowing the notional seniority marks to failed

candidates in written test, which is not permissible as per
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Judgment of Jabalpur Bench of CAT in OA 869/89 decided on
13.3.1993 and also further order in OA 154/95 by the same
Bench. Therefore, the selection became irregu}ar. and
liable to be quashed. Learned counsel for the respondents
on the other hand contended that the notional seniority
marks were‘ awarded to candidates to determiné their
eligibility ;for calling for Vivé—Voce test in terms of
Railway Board letter dated 05.12.1984. It is further
contended fhat the applicants were also granted the
notional seniority marks in the written test otherwise the

applicants would have also failed in the written test. The

~applicants by virtue of addition of notional seniority

marks were made eligible to appear in the viva-voce test.
The applicaqts have taken the benefit of the same without
any protest or objection at the relevant time. Therefore
the applicants cannot challenge.the process of selection on
this ground and estopped from challenging the said
selection  6n the ground Qf any procedural lapse or
otherwise. | Leérned' counsel further contended that the
applicants who failed in the selection cannot turn round
and challengé'the same on the grouhd of alleged procedural
defect. .Leérned counsel also placed reliance in case of
(1) N.s. Kanjoonjamma & Others VsQ University of Cochin &
Others 1997;SCC (L&S) 976 and (2) Union of India & another

4
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Vs. N. Chandfasekharan & <3tﬁers 1998 (1) SCSLJ’ 199. In
para 4 in case of N.S. Kanjoogjamma (supra) it was held
Hon'ble apex Court “In fact, the first respondent also had
applied for and sought selection but remained unsucéessful.
Having participated in the selection,.she is estopped to
challenged the correctness of the procedure.” In case of
. Union of Inaia( vs. chandrasekharan & Ors (supra) Hon'ble
Apex court held that “they cannot turn around and contend
latef when they found they were not selected by challenging
that procedufe." ‘ -

12. Learﬁed counsel has also placed reliance on the
following decisions of Hon'ble Apex Court (a) Om Prakash
shukla Vs. akhilesh Kumar_Shukla‘& Ors. 1986 SCC (L&S) 644;
(b)- Madan La{ & O?s Vs. The State of Jammu & Kashmir & Ors
1995 (1) SC SLJ 369 and © G.N. Nayak Vs. Goa University &
Ors 2002 (1) SCSLJ 112. | |

Iﬁ case ofi Om Prakash Shukla, the Apex Court held as

follows: -

i

“In this case there was no material to show that
after the 1969 Amending Rules, examinations were
held in the different districts of Uttar Pradesh
in accordance with the 1947 Rules as amended by

the 1969 Amending Rules. On the other hand
examinations were held according to the 1950
Rules even after the above 1969 amendment. In

the year 1981 in some other districts of Uttar
Pradesh examinations were held as per 1950 Rules.
In the circumstance having regard to the lacuna
created by the non-re-promulgation of Rule 11 of
the 1947 Rules, there was no effective
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substitution of the 1950 Rules brought about by
the 1969 Amending Rules. The 1950 Rules should
therefore be held to be operating even in the
- year 1981. Hence the examinations held according
to' them cannot be held to be bad.
The 1950 Rules cannot be said to have
 been repealed by the 1975 Rules insofar as the
subordinate civil courts are concerned. Though
Rule 20 of the 1975 Rules clearly stated that
the 1950 Rules had been repealed but the 1975
Rules did not apply to the subordinate courts
under the control and superintendence of the
High Court. Hence the 1950 Rules insofar as
they applied to the subordinate courts
continued to be in force. '
Moreover, the respondent-candidate who
had challenged the examination in High Court
under Article 226 had appeared for the
examination without protest. He filed the
petition only after he had perhaps realised
that he would not succeed in the examination.
The High Court itself has observed that the
setting aside of the result of examinations
held 1in the other districts would cause
hardship to the candidates who had appeared

there. The same yardstick should have been
applied to the candidates in the district in
question (Kanpur) also. They were not
responsible for the conduct of the

examination.”

In case of Madan Lal &Ors. in para-9, the an'ble
apex Court held

"Before dealing with this contention, we must
keep in view the salient fact that the
petitioners as well as the contesting
successful candidates being concerned
respondents herein, were all found eligible in
the 1light of marks obtained in the written
test, to be eligible to be called for oral
interview. Upto this stage there is no dispute
between the parties. The petitioners also
. _ appeared at the oral interview conducted by the
concerned  Members of the Commission who
interviewed the petitions as well as the

N

f



v

27
concerned contesting respondents. Thus the
petitioners took a chance to get themselves
selected at the said oral interview. Only

because they did not find themselves to have
emerged successful as ~a result of their
combined performance both at written test and
oral interview, that they have filed this
petition. It is now well settled that if a
candidate takes a calculated chance and appears
at the interview then, only because the result
of the interview 1is not palatable to him he
cannot turn round and subsequently contend that
the process of interview was unfair or
Selection Committee was not properly
constituted. In the case of Om Prakash Shukla
v. Akhilesh Kumar Shukla and Ors. (AIR 1986 SC
1043), it has been clearly laid down by a Bench
of three learned Judges of this Court that when
the petitioner appeared at the examination
without protest and when he found that he would
not succeed in examination he filed a petition
challenging the said examination, the High
Court should not have granted any relief to.
.such a petitioner.”

In case of G.N.Nayak in para-21 Apex Court held as
follows:-

“"According to the respondent no.5, the
amendment of the qualifications for the post of
professor of Marine Science was illegal. It
was contended that under statute 8, it is the
executive council which has to prescribe the

qualifications after considering - the
recommendations of the academic council.
According to the respondent no.5, the

qualifications which were prescribed in the
1995 advertisement and hand-out issued to the
~applicants in connection therewith had not been
pbrescribed by the executive council nor
recommended by the  academic council. Whether
this 1is so or not, this is not a grievance
which could have been raised by the respondent
no.5. He knew that there was a change in the
eligibility criteria for the post, yet he
applied for the post and appeared at the
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interview without protest. He cannot be allowed
to now contend that the eligibility criteria
were wrongly framed. - Madan Lal & Ors. v. State
of Jammu & Kashmir & Ors (AIR 1995 SC 1088; Om
Prakash Shukla v. Akhilesh Kumar (AIR 1986 SC

- 1043)
13. In the present case, the applicantslpartiCipated in
the. selection process and appeared for viva-voce test. The

result of the written test was held on 11.3.2000 and
supplementary test was held on 25.3.2000 and viva voce
ond2.5.2000 snd the panel was declared on 28.7.20001 There
is no material to show that the applicants ever raised
objection in respect of granting notional seniority marks
or on the éround of defective seniority 1list or on the
basis of clnbbing vacancies or any other procedural lapse.
Thus, it 1is quite clear that the applicants have.taken a
calculated chance in the selection process and since they
hayé not been able to qualify in the viva voce test they
cannot challenge the selection process 1including grant of
notional seniority marks to the private respondents. If
there was any illegality in the selection process on the
basis' of defective seniority list, clubbing of vacancies
and grsnting notional seniority marks, the épolicants
should have‘ raised their grievance immediately -to the
compétent authorityAbut they have not done so. Therefore,
they are estopped from challenging the selection on any

ground whatsocever. 1In the light of settled legal position,
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they cannot be allowed to contend that the ruies were
wrongly applied and the eligibilify criteria was wrongly
fixed. Tﬁe contention of the applicant that the
respondents acted in‘contravention of law and rules is not
tenable as  they failed to <challenge the so called
illegality or irregularity‘before thé competent authority
at the relevant time. 1In case of Om Prakash Shuklab(supra)
the selection was conducted as 1950 Rules. Later-on it was
challenged dn the ground of mis-application of the rules
and it was' quashed by the High Court of Aliahabad.
Applicant filed special 1leave against that oraer the
Hon'ble Apex-COurt sét aside the judgment of the High Court
and held that respondentAcandidates who had challenged the
examination in High Court under Article 226 had appeared.
for the selection without protest and he filed a petition
_ only after he had perhaps realized that he would not
succeed in the examination. Thus, in this case, the
selection was challénged on the wrong application of the
Rules and the Apex Court set aside the order of the High
Court on the ground that the candidates appeared in the
examination without protest and raised the chalienge only
after realising about their failure in the examination. 1In
case of G.N;‘Nayak (supra) according to the respondent No.5

Y

amendment of the qualification for the post of Professor in

S
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Marine Science was illegai'and he knew that there was a
change in the eligibility criteria for the post yet he
applied forxthe postiand appeared at .the interview tithout
protest. Tﬂeir Lordship of Hon'ble Apex.Court held that he
" cannot be ailowed to contend thatlfhe eligibility criteria
was wrongly fraﬁed. " Similarly, in case of Madan Lal
(supra) the result of the interview test Qn merits cannot
be successfully challenged by a candidate who takes a
chance to get selected at the said interview -and ~ who
ultimately finds himself to be unsuccessful. Thus, in the
light of the aforesaid legal position, the arguments of the
learned cou@sel that the applicant'cannot be estopped for
agitating the illegality of selectign process before.this
Tribunal has no force.
14. For the reasons stated above, the appliéants have
failed to establish.any-vested legal right justifyihg grant
of relief on any legal, valid and tenable ground. The OA
is.devoid of merit, it is accofdingly dismissed. NO order
as to costs. |
(MUZAFFAR HUSAIN) ) (A.K. AGARWAL)
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