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This. is an application under Section 19

of

3

-~

. « s Respondants

-the

Administrative Tribunals Act, 13985 seeking the reiiefs as under :-

"8 (a) direct the  respondent
increments in full during deemed
period which have become due to tre applicant and
recalculste the subasistence allowance accordingiy
and to pay arrears thereof.

sanction’
suspension



"(b) to direct the respondents to recalculate the
subsistence allowance including interest on the
-balance amount due @ 18% simpie interest for ‘the’
due- period to the date of recalculation.

(€], to direct the respondents to grant full pay
to the petitioner and interest thereof @ 18% on
arrears from 2.4.98 to the present as the
continuation of deemed suspension beyond 2.4.88
to till .date 1is 1illegal keeping 1in mind the
decision of Allahabad High Court (Full Bench:
decision) 'in Chandrashekhar Saxena vs. Director
. of Education {Basic) reported in 1997, All1.L.J.
_. 963 . . S — . —_—— - — = ® .. ----"'—_

——

(d) -"pass such order{(s) as, this HWon’ble Tribunal
- may deem fit and proper 1in the facts: and
circumstances of the case."” -

4

o |
2. - Perusal bf’re]ief mentidnéd at para'e'(a)_and (b), claim

of the applicant relates to sanction of increments but para 8 (c)

ré}ates po va]idi?y éf the continuation of the &eemed-suspension )
beyond-2.4;1998 as he has claimed full pay. Thus, the  applicant

has <claimed two reliefs, onejﬁs regarding sanction of 1ncrqment

‘durihg susbens1on period and tﬁe other is —suspension» beyénd.
2.4.1998 being illegal entitied to . full pay.: In view of Rule 10

of CAT (Procedure) Ruleé, 1987, the applicant is entitled to

. clainj’ more than one réh‘ef in respect of one cause of action but

he isfnot-ent1t1ed to claim more thénﬁone re1iefs bésed‘ on more
ﬁhan Pné causes of action. The'apb1{cant is informed accordingly
s ahd Lfécing ‘the . situation, the app1icant informed the Tribunatl

\g‘;ﬁhgg he is pressiﬁg the fe]ief_ regarding increments’ and. seeks

11berty to agitate . the- re11ef--regarding continuation .gf-

susgension beyénu 2.4..1998 being 1iiegal3by a seperate 0GA., ' We

permit the‘appTicant to raise the said plea in a séparate QA, in

accordance with law.



3; ' fhe‘app]icant who belongs to Indian' Reyenue' Service
(Income Tax} ‘was.p6sted as Assistant Commissioner of Income Tax
(Inv.), Circle 27 (1) ﬁn Piramal Chambers, Mumbai in March{1998.
He was 1implicated 1in a casé of bh{bery, which acco}qihg to the
applicant was faTse’one and he was placed under ‘suspensibn vide

order dated 15.5,1998. Thereafter, he was not sanctioned the

increments. Hence, this OA. for the above said reliefs.

4, The c¢laim of the applicant is being resisted by the ~
reépondents on an averment that the applicant is not entitied to

draw increments during suspension period in view of F.R.26, 53.

-

5. The Tlearned cbunseT for the appiicant relisd on F.R. 26

and F.R., 53 which (Mstas under :-

"F.R.26. The following provisions prescribe the
conditions on which service counts for increments
in a time~scale :-

f(a) A?1~dut§ in a post on a time-scale counts
for increments in that'time-scaTe;

Provided that, for the purpose of arriving at the .
date of the next increment 1in that time-scale,
the total of all such periods as do not count for
increment 1in that time-scale, shall .be added to
the normal date of increment. :

(b) (i) Service in another post, other than . a
post carrying less pay referred to in clause (a)
of Rule 15, whethar in a substantive or

' officiating capacity, service on deputation out.
of India and ‘leave except extraordinary leave
taken otherwise than on medical certificate shall
- count for increments in the time-scale applicable
to the -post on which the Government servant holds
a lien, asc wsll as in the time-scale applicabie
to the post or posts, if any, on which he would
hold a lien had his lien not been suspended.



-~

(ii) A1l leave except extraordinary leave taken
otherwise than on medical certificate  and the ;
period of daputation out of India shall count for
increment . in the time-scale applicable to a post
in which a Government servant was officiating at

~ the time he proceeded on leave or deputation out
of India and would have continued to officiate
but for his proceed1ng cn leave or deputatdon out
of India; :

Provided that the President may, 1in any case,
in which he is satisfied that the extraordinary
' Teave was taken for any cause’ beyond the
T ' Government servant's control or - for—prosecuting -
higher scientiffc and technical studies, direct
" that extraordinary -leave shall be counted for
increments under clause (i) or (ii).

(C) =m=m=mimommme- ,

(€) ===mmm=mmmm-n,

"F.R. 53. (1) A Governmeant servant under
suspension or deemed to have been placed under
suspension by an order oOf appointing authority
shall be entitied to the following payments
namely :- - '
()} =—mmmm——m—— ~---- in the case of any other
Government Servant --- a subsistence allowance
—————————— leave satary. : : .

Providedifhat e e r~7~»-~4-~~—-———-7.

;" 6._ The learned counée]'for the réspondénts érgued that _1n'
—_— v1ew of F.R.28(a) a. person is ent1tled to draw 1ncrements in a
', t1me sca]e for all duty in a post Ha further argued that for.
‘the purpose of arriving at the date of the next increment in that
tﬁme—gca1e,' the total of all such periods as do not éount for"
.increment in that time-scale, shall be added”to the, normai date

of increment.



7. F.R.26 (b){1) which ~is a deeming clause states what

periods can be counted for.all duty in a post. ‘According to him,

only the periods which are mentioned in F.R.26 (b)(i) can be-

‘added to duty and none—-else. Perusal of the sama makes it ‘clear

that the .1ist is exhaustive one and not inclusive one.

8. The appliicant relied on F.R.24 which is as under :-

~

“F.R.24. An increment shall ordinarily be drawn
as a matter of .course unless it is withheld. An
increment may be withheld from a Government
servant by the Central Government or by any
authority to whom the Central Government may
delegate this power under Rule 6, if his ‘conduct
has not been good or . his work has not - been
satisfactory. In ordering the withholding of an
“increment, the withholding authority shall. state
the period for which it is withheld, and whether
the postponement shall have the effect . of
postponing future increments.” :

On the basis of this, he argued that an increment shall

orﬂﬁhari1y be drawn—as a matter of course unless it is' withheld.

. JxTherafis no pleading of the respondents that the increment of the

1té5b1icant nas  been withheld. "As such he is entitled to draw the

increments,

9. ' Tﬁe learned counsel for the respondents re]ying‘on F;R.
53 read Qith F.R.54 argued that - the applicant is .enﬁit]ed to
‘subsfstence‘ allowance at the amount équa?.to leave salary which
is a measuré for pa&ment of subsistence allowance and as the

“applicant’s suspension continues, till his suspension continues,

N e
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the respondents are not in a position in view of F.R.54 to
egam%ne the duestion whether the applicant is to be treated on

, ~duty or not. According to him, reading of F.R.26, 53, 54
_:together leads us to the conc]usioq-that a Government servant who
continues {nr suspension, his suspension being not revoked, the‘

' periocd of suspension cannot be treated tb be a period on duty.

10. The applicant rglied on an ordaf of Principal Bench in
bA.NO.1583/99|Mahesh Chandra Nagaf Vs, 'Chief- Commissioner of
Income Tax (Admin) & Ors. decided oh 13.11,2000 and argued that
he is entitled to intrements even during the suspension pericd,
' The said order is based on a judgement reported in 1993 (23) ATC
545, U.Ganga‘Raju vse. DRM, SC Railway, Vijéyawada. Therefore,
we have to—examine that whether the said proposition pf Jaw ]aéd

down by Hyderabad Bench is to be followed or not.

LY
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&N The applicant relied on 1993(1) S.L.R. 620 ~C.B.

[

11,
Bhatﬁagar vs. Food Corporation of India & Ors. decided, by
Punjab & Haryana High Court - para 5 df the Jjudgement and argued

‘that during suspension period he is éntitled to increments which
® ' . .
is as under :- _
" 5. The only defence taken on behalf of the
respondents 1s that a  person is  not .granted
increments when he is on earned leave or half-pay
leave. If the rules so provide, an employee may
not be entitled to the grant of increments during
the: period he 18 on earnéd leave or half pay
leave. However, an employee 1is not -on leave
- during . the period of suspension. Consequently.

" the © fact €hat oamcicovzs s not entitled to -
increment during the period of leave is no ground
for  the refusal to grant increment during the
period of suspension.”



The provisions under F.R.Z26, F.R;SS, & 54 were not
subjectrof‘considération and were not considered. Similarly, 1in
casé of Ratan tal vs. State of Punjab & ors. 1986(1) SiJ 800,
tnere was no occasion to_considqr the satid pro?isfons as such .the

said authority cannot help the applicant.

bl

12. ———~@Iﬁ~ease~of Y.Ganga -Raju vs——Dﬂv131ona1 —Rai?way——ﬂanager,'“'

t

- 8.C Ra11way, Vijayawada & Ors. repcrted 1n (1993) 23 ATC 543,

F.R.54-B (3)(6) were not the aubJect of considerat1on before the

Bench. In case of C.B.Bhatnagar vs. Food Corporation of India &

Ors:, provisions contained under Fundamental Rules -were not at

~all subject ‘of consideration. - In case of 1971 S.L.R.823 -

Mrituhjai Singh ve. State of U.P. & Ors. decided by the Hon’ble
High Court of Allahabad, provisions contained\uﬁder F.R.64 was

not subject of consideration.
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13, ;X We are unab!e to concur with the nronosition of 1aw faid

dowT/qn case of U Ganga Raju decwded by Hyderabad Bench, -C.B.
4

Bhatnagar & Ratan Lal (supra).. In such situation, the judicial

discipiine requires that the matter be placed before the Chairman

for‘consideration for constitution of a Larger .Bench to. decide

the guestion :-

Whether a person who is under suspension is
entip?ed_to draw i1ncrements during his suspenhsion

periocd?”
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- 14.  The Registry to take further steps in the matter.

PSP ' -
oL
TS -

I CAT/ MUM/JUDL/Q.A.-419/01/ ) — 4 7% dated . [6[11°2— i
copy to - - S S , _
9 'Y " Sh, Rajeev Kumar, applicant in person, 9/231 Revenue apartmen
/ Rew MIG Colény, Khernagar, Bandra (E)

.2 . Sh..V.G. Rege, adv, for the respondents. /\&%\‘\ T\/
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