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coram: HONn'pleé Mr.JustliCe Birendara V1KsSnit - vice cChalrman

HOon'ble Mr.HB.N.Bahadqur

{1) U,A. 499 OF 4UU1L

ASNOK Arjun yaikar,

Preventive vrricer,

NLPT, Sanar A1rport, Mumpal

{BY AQVOCAtTe ShAri v.s.Masurkar with

SNri1 K.K.Yeiwe)

versus

union Or 1indaia.

Througnh the secretary,
M1nl1stTtry Oor kinance,
pepartment 0Ot Kevenue,
Government oOr indla,
NOrtn BLlOCK, NEew belni,

commissioner Or Customs (uyeneral),
Mumbal New Customs House,
Baiiard Estate, Mumpalr - 4UU U3UL,

UY.COmMM1SS10ner or CusTOmS (¥ & V),
New CUSTOmS House,
Ballara KState,Mumpal.

sSnri Kaju,

JOo1nt commissioner or Customs
{rersonnel & K£sTT.vepartment),
New Custom House, Ballara kstate,
Mumpal - 4uv U3y, :
(BY AQvocate snri1 M.l.setnna with
SNr1 v.u,Rege) '

() . YA FAVLY)

Arisnnagumar sitaram vnury,
rreveptive vUrricer,

Jawan
Na

ial Nenru rort,
eva.

K/ M43 4uy vrinaavan bnam,
.B.rnaake Marg,Muiuna (%),

umpazy.

{BY Advocate snrl1 v.s.Masurkar with
SNrl1 K.K.YOLW8)

vergus

union Or indaila
tnrougn secretary,

M1nistry Or kinance,

pepartment Or Revenuse,
government Or 1inaia,North B1OCK,
New bPethl - 11U uul.

- Member (A)

- Appliilcant

Appiicant

.....Z/'
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commissioner Or customs {(uenerat),
Mumpal New Customs House,
palliara gstate, Mumpal.

py.commlssioner or Ccustoms (P & V),
New Customs House,

pBaliarda kstate,

Mumpal.

snri xaju,

JO1NT Commissioner or Customs,
\rersonneL & K8TT.vepartment),
New CuStom House, ,

Ballara sstate,Mumpal. ..

(BY AQVOCAate SNri M.1.setnna with
SNr1 V.G.Kege) A - Kesponaents

(3) U.A.33b O 4Uul

manonar Awatram Masandq,

rreventive viiicer,

Bombay Customs,

Urrice at 1, unclearea w/House,
Ballara pPiler EXrtension,

inaira PDOCK,Mumpail.

K/0 BLOCK NO.Z140/14, M.1.5€Ction,
vinasnagar.

Mrs.Aparna ASnOK Koregaonkar,
rreventive vrricer,

Bompay customs,

rioatgng rsu, New Lustoms House,

Mu Lo

K/o Wb-A, suruprasada, sSwastik rark,

Lnempur, Mumbal.

Ms.pBharatl vattiaphbhal KapaQia,

rreventive viricer,

pombay customs,

New Customs House, Mumnal.

K/Q Flat NO.J3d,Grounda rKioor,
rarijat,uUBl HOusSing SoClety,
visnnupbnag, Andaneri (west),Mumpal.

SNr1 Ram Krisnna shriahar rnansekar,
rreventive vrricer,

Bompay tustoms ,

SL1p,New customs House, 1uth rioor, .
Ballara rier,mMumpal. -

c‘ord/-
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2. snri1 supnasn vasant rataas,
rreventive vUrricer,
gompay customs, °‘¥F° D1Vvlision,
{Hay sunaar),R/0 bL-4//3VU4,Y0Q1 Nagar,
E£KsSas Koad, Borivall (westT),Mumbal. .

o. g.Tnpavamani ,
rreventive vrricer,
pombay customs,
DOCK inteitlgence unit, X & 1,
MOle station, 18T FLO00r, Bailara brler
pxtension, lndira DOCKS, mMumpai - 1.

/. C.T.1pbranim Kutty,
vreventive UIricer,
pompay Customs,K & 1 (Aamn.),
New Customs House,Mumpal.

. suryakant Kajaram Adate,
yreventive vrricer,
Bompay Customs,
U/0 LOmMM18810N6r Or Customs,
NeW CUuSTOm HOuSe, Ballara Kstate,
- Mumpal.

Y. K.zanesan, ,
rreventive vrricer,
Bompay customs,
A.1.U. (A1rportyu C.$.lnternational
Al1rport, sanar, Mmumpai.

10. satisn shankar vesnpanase,
- Preventive vUIricer,
somp dustoms,
N&h toms House, Ballara kstate,
pat,

ASNOK Balajl barap,
rreventive vrricser,

Bompay Customs, Hall Bundaer,
r/o ¢/4/, vasant villa,

AMrut nNagar,uhatikopar (west),
Mumpal.

14, SNr1 rurosnottam b.Kuikarni,
Preventive UIrricer,
sompay Customs, K & 1 (Aamn. ),
11Th K100 ANNexXe, New Lustoms House,
Mumpal. -
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13, M.A.Vldyasagaran,
rreventive urricer,
BOmMDay Customs, Container yard,
waaaia.
(BY Advocate SNrl M.S.Kamamurtny with
BNr1 a1 Kumar) |

1. union or india,
througn the secretary,
M1n1stry Ot FKinance,
GOVT .0 lndla,vepartment OI Kevenue,

New belni.

4.  rne Cnier COMM1s8sSioner Or CusTtoms,
NOW CUSTOm HOUSe, Balilara ksState,
Mumpal. :

3. commissioner OI Customs (uenerat),

Mumpal commissionerate,
New Custom House, Ballara kstate,
- Mumpal, By

g

4. AQaitional commissioner 01 Customs (P & V),
New CusStoms House,paitara estate,mumbal.

9. SNTr1 Anll Kumar runair,
Previentive UIricer,New buStoms House,
ra P1er,.Mumpal.
Anri ¥,D.Vadhavkaxr for Shri M.I.Sethna
(9 4 )

LY 4

(4) U.A:4l4 or_Zuul

1. V.R.D1X1lT,
rreventive vrricer,
AlT .inteiligence Uniy,
sanar Al1rport,Mumpal.

Q%

4. & .M. rawar,
vreventive viricer,
Kummaging & inteilligencs,
yrosecution Celii, 11ith ¥Fi0OI,
New Customs House, Mumpal.

3. ¢Y.V.ADNlTS,
rreventive vriicer,
xummaging & ilnteLiigence,
K.5.K.,, New Customs House,
gaiiara pier, Mumpal.

N/ -
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K.S.Nalr,

yreventive vrricer, .

"A° pivision 11, Mole station, .

B.P.X., Bullalng Baliara rier kxtension,
Mumbpal.

¥.v.Fernanaes,

rreventive vrticer °‘A‘'pivision,
MOle Station, HB.r.X. Bulldlng,
Mumpal.

v.J.monite,

rreventive vrricer,
AlTpPOrt Terminal suildaing,
C.5.1nternationat Airpore,
sanar,

SMT.K.L.valaya,
yYreventive uvrricer,

A1TPOrt Terminal suilaing,

C.$. ilnternational Alrport,sanar,
Mumpal.

C.r.umar,

rreventive vrricer,

Alr Cargo complLex,

rreventive Adaminisgtration, sahar,
Mumpazl.

rreventive vrricer,
sanar Alrport,Mumpail.,

C.N.Sarwankar,

rreventive urricer,

M @ Lontalner rrelgnt station,
Q) (kastT),Mumpal,

K. L. Karungutkar,
rreventive vrricer,
Marvel rragrance Bond, vasni.

H.T.Batani, :
rPreventive viricer,
Xummaging & lnteiligencs,
Kewarq section, 14th F¥ioor,
New Customs House,Mumpal,

N.H.Ks8hlrsagar,

rreventive vrricer,

B.D,5, VUIrice, lndira DOCKS,
Mumpal.

B.D.Bawkar,

rreventive vrricer,

Alr Inteltiigence unit,sanar Alrporet,

Mumpai.

(BY AQavocate sSnr1 M.S.Kamamurtny with

SArl1 sal Kumar) - Appilicants

VERSUY
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1. union oOr 1ndia
' through the secretary,
Ministry oOr FKinance,
‘GOVT.,.O0r l1nala,bepartment Or xevenue,
New peinl. ' ' '

L '~ Tne ¢nier Lommissioner or
customs, - New Customs House,
Bailara sstate, Mumpal.

g commissioner oOr customs {generaij .
Mumpal commlissionerate, .
New Customs House, pBaitara kstate,

Mumbal.

4, Aqaitional commlssioner Or Customs (VY & V)
NOeW Customs HOouse,Ballard kstate,
Mumpal . '

o, Snri Kamesnh vaszgs,

rreventive uvrricer,

central investigation unit,
¢ustoms House, 1uth KF1l00rY,
Bailara mstate, Mumpal.

{BY AQvocate sSnhri M,1,.gethna witn
SNri1 v.G.Kege) :

(9] UA D4/ O ZUuyl

1. H.G.Paawal,
B-4, Bnagiratn, ranadl sSCcnool Koad,
Goregaon (kast),Mumpal.

4. ' Hemant Atmaram sShindae,
K/§ Z/21,vVincent Court Biag.,
.A.Koaa,paqar {kast),
umpal.

3. SmT.A.V.Jagtap,
K/O A-/, Sanman Co-operative
Housing Society,veera besal koad,
ANAner1 (west),Mmumpal.

4, Y.K.ruranaare, -
C.G.H.3.Colony,sector vii,
Bldg, NO.4Y/1483, AntOp Hills,
mampal.

J. Smt.sushma 5.sawant,
K/0 at H-1¥ Everara Nagar,
gastern LxXpress High way,sion
Mmumpal.

b. smtT.beepail D.Konaviikar,
K/O 443/1154, Motriiat Nagar -1
roaa NoO.D, Goregaon (west), mMumpal,

- Kesponaents

000,

A3
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/. D.M.Kaaam,
K/0 153/141Y, Motilal Nagar nNo. 1,
4th RoOad, Goregaon {west),
Mumbai .

Y. : SOril Gopinathp waman Tare,
K/O 37185 0Ld M.H.B, coiony,
GOrai1 Koaa, Horivali (west), Mumbai,

v. B.K.Hanae,
K/0 wulmonar, pya, D.G.Manajan1 koada,
sSewree, mumpail, '

1, Arun B.vage,
K/0 4/14, Kagnunath Ashisn,
Gavan raaa, Muliuna (Bast),
Mumbpaai,

11, Y.8.savaal,
K/0 3, sa1 snyam, Kopar Koaa,
bompiviil (west).

14. Smt.KR.K.Masaram,
K/0 A-/VZ, Higniana rark,
bananukar waal, Kanaivali {west),
Mumpazi, :

13, K/0 41, Kantharia Builiding,
bb, GoORhale koaa {5), vaaar,
Mumbai.

14, A.S.Knhanijoan,
R/0 C.G.5.9uarters T/873/34,
Ghatkopar (W8St ), Mumbai.

15, V.K.Mulam,
2/ 398, M.H.B.Col0ny, Nagotnane,
v i BOriviii (kasty, Mumpazi.

16, D.5.ratkar,
K/0 k-6, Kapit co-operative
§ society Lta.,
¢ QT Fioor, Moael Town,
Jaypragasn Koaa, seven BUngaiow,
Ananeri (west), Mumpal

1. SMT . Kasnhml K.Vhawaae,
K/0 Corner champers,
Koom NO. Y, secona rioor,
koom No.9, manhim, Mumpai,

1y, Maanukar Y.vive,
K/0 * Kaj sarita:
B-4VUb, Upposite Bnakrti Compiex,
L1nkK Koadq; {sXtension), Kanderpaaa,
banisar (west), Mmumpai.
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iy, . D.s.bingankar,
K/0 M.M.Yaqav,Chawi NO.4&,
Koom NO.1/, Kajupaaa, porivaili,
Kast, Mumpal.

2V, vijay N.shanaakaor,

"~ K/0 3Vl, KamKrisnna Apartments,
Salvl wadl, Mithagar Koaaq,
Muliuna (Kast), Mumpal.
(All The applicants working as
rreventive vrricers unaer
commissloner or Customs (G),
‘New Custom House, Ballara kstate,
Mumpal.
{BY Aavocate shri G.K.Masand)

versus

L. union Or 1ndia
tarougn tne secretary
TO the sovernment Or inaia,
Ministry or rinance,
bepartment Or Kevenue,North BlLOCK,
New beinl - 1iv vul,

L. cnier Ccommigsioner or customs,
New Customs House, Balliara kstate,
Mumpal.

d. commissioner or customs (G),
New Custom House, Baiiard kgtate,
Mumbal.
(BY Advocate Snri M.i.sethna witn
SNr1 v.u.Kege) - Kesponaents

UKDEK
BY HON'Die Mr.H.N.panaqur, Memper (A) -

*

A3 The 188ues 1nvoived 1n the apove rive sSer Or VA8 are

[y

slmllar, Tney were neara together ana are beling COHSIQGréQ ana

eciaga py this common oraer. FOr the saKe 0Or convenience we

Wl 1L aKe up the racts 1n UA Z4YYy/ul,

. Tne appiicant 18 a preventive UIricer in the Customs

bepartment ana comes up TO tnis Tripunal SeeKing the reiier ror a

airection to the responaents not to operate the genioricty 11ist

aatea 4Y.1U.ZU0U0U0 ana 4¥.1.4U0U1 1n B0 rar as 1T arrects the

appLricant., He alsSO SeeK8 a airection to the responqaents that tne

eariler seniority 118t qatea ¥.J.1YYY Dpe operatea ror ailit

purposes 1nciuding promotion TO tThe nigner post.
1
a

A reiier 1is

OOOy
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vonta. .U, A.NO. 2£YY/720U1

dal80 sougnt TO the GIIGCt that the respondaents pe airected not to
noita vrPC on the basis Or aroresaid seniority .llst. put on the
Dasis Or the 118T aafea Y.9.1999,

3. ne racts Or the Ccase are that the applicant 18 1n Iact
claimlng the 8eniority 1in The cadre OI Preventive urricers rrom
the aate oOr nlsllnltlal appointment as rreventive viricer as per
juagment Ot tnils Tripunai daatea 1V.1Z.1Y9Y8. ‘The applicant states
tnat ne was promoted arter -a Urec recommenaation 1rom the post oOr
UbC as rreventive Urricer 1in renruary, 1950, He qualltiea ari
processes Or promotion, However, nis appointment wés wrongiy
¢¥scripeq as ada-hoc ratner than reguiar appointment aitnougn 1t
was against giéar vacancles. There has peen no interruption or

Dreak 1n service. Furtner daeveliopments or 1YYl are aescripeaq.

'ALSO the aevelopments and Ccontroversy vis-a-vis 1YY/ ana 19yy

11Sts are aescribed ana qetalis regardaing tThe OUA J23¥%/Y8 1n a
patcn or UAS. nameiy Jso/Y/ ana Otnefs {(V.K.G.KUrUp & z'otners
vsS.union or tnala OtnGTS) aecldaeq on 14.1V.1Y9Y8 are daescripea.
it 18 statea <tThat on pasis O0Or dEeC1sSion 1n Kurup's case a
enlorlty 11ST O ¥.4.1YYY was puplisnea wnerein appilcant's‘
3é¥1en was Ccorrectiy snown at seriali no.v4u. it 18 statea
rurtner that respondaents nave peen acting upon - Th1s senlorlty
118t upto Serlial no.ly¥Yy WwWho were promored TO The pOsSt Ot
superintenaent or Customs.,
4. ~ The applicant now comes 1n bpecause Or 183u€ Or 1resh
arart seniority 118T 188ued On 49.1V.4ZUUU where the applicant's
26Nn10rity was supstantialiy iowered and the rinal seniority 118t
lissuea on 4%.1.,20U01, in tnhe AqQrart Seniority 11s8t, tThe
applicant-'s sSenlority was Lowereda rrom Ks,Y¥4U-1U4d0/- WwWnereas 1n
Theé 1rinal Senlority 118t 18Sued On ¥.J3.1YYY Nn1s Seniority was
lowerea‘to Y4u. lt.ls wlth this8 grievance the appiicant 18

-«

; ' ' S {1



rage nNo. 1V : Lonta. .U.A.NO, . 499/ 20U1

perore tTne Tripunal s8eeKlng Tthe  Yrelilers as Qescriped abpbove.
rurther aetalis TO groundas taken etC are 1ncorporatea 1n the
application. 1n raCt’tne grievance or the appiicant 1in tns otner
Iour UVUAS 18-t36 same and Simiiar reiiers are sougnt.
. The responaents 1n tTne Case nave riiea TWO written
statements 1n reply. ‘he rirst one pelng tliea on 1U./.4Uul
(rage <483 )anQd Ssecona one riied on 11.Y.4uUUul (rage 664}. rne
respondents nave aealt with the averments made 1n the VA parawvise
ana nave proviaea aetralis or racts anda communicatea tnelir standa.
1T 18 stated 1nteralla that the seniority O1I the appiicant rixea
viae order aated ¥.J4.14YY was not Correct, proper ana  JusTiriéxt.
1T was an 1naavertent error wnich naa peen rectiried auring tThe
process Or 1sSsSue Or supsequent TWO 118TS as part or continuous
verirication ana correction. it 18 a prdnlem wnicn nas cropped
up arter aimost 1Y years and wnite co-retating gata or 1v Years,
minor errors' cannot pe ruiea out, 1t 18 asserted. it 18 rurtner
stated that representations naa peen received lﬁ the erartmént
against the rinal sSeniority 11st aated Z4u.1.4U0U1 wnich 18 Delng
\ scruginlisea ana the 118t 18 TO pe amenaed snorctiy. 1t 18 turtnés.
3 a inat tnis 18 To 1ssSue Just and tralr treatment TO mé .ana
all as per ruies. 1T 18 rurtner stated that 1n the Seniority
118T aatea £5.1VU.2000/1.11.4U0U as many -as 449 representations
‘were recelved wnlch WwWere looKkea 1nto ana actea upon. Action
takKken 1n respect 0Or tnese representations 1s nigniigntea at <tne
peginning O0r tThe Seniority 11st aatea Z¥.1.4UUl., Furtner tnat-
tnis 118t aateda «%.1.4UUl (barring tThe amenaments) 1.6. in
progress, 18 now 1tne 1eg1Timate Just ana compiete (18T 1n the
matterana nence stanas to gcrutiny.. in thne SOCOHQ' gratement 01

repiy rererrea tTO The daetalls ana exXamples ana cnart wnhich

LN .11

’
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rage NO. 11 . - ~..Lonta..uU,A.NO. Z4YY/Z0Ul

'rurnlsn TWO examples ana JUsTiry tThe stana taken anda. sOome rurtner

astalils are proviaea.

/. pesiaes all tnese papers there are numper or mMys ana

repi1es been r1leda wnich nave ailso been seen.

. Ine case was argued at lengtn Dy learned Counsel on botn
S1des, SNTr1 Masurkar With SNr1 K.K.Yeiwe argued the case on
Denalr or tne appLiCants 1n UAS £Y//Ul ana 4ZYY/Ul. UA $3b/UL. ana
VA 4/4/Ul Wwas arguea DY SNri M.3s.Kamamurthy ror tne applicants.
SOl G.K.Masana witn SAril ¥.K.%awant arguea the case IOr tne
applLicants 1n UA 5Z//ul. The responaents were representea by
s/%nr1 M.l.Setnna witn v.p.vaanavkar -and v.G.Kege. snri  Asnok
bnamija aiso arguea ,thne case IOr respondent MNO.5 1N UA 4/4/UL
Wnereas Snri Anll Kumar argued the case on penair or responaent
0.5 1n VA 33b/UL. SNr1 G.s.walla was allowea tO 1ntervene ror
_the airect recruits 1n UAS 4YY/Ul ana 4/4/ul.

v, Arguing ror the appi1cant 1n UA ZYY/UL ana UA 291701,
16arnea counsel SNri Masurkar tOOK US OVer the judagment made 1in
nurup's_cése at some lengtn ana statea tThat tne promotion was

m&ﬁe against the promotionail quota., He arew atrtention to the

tatea tnat 118t was publisnea on U.3.199Y, 1T was revisea
Seniority 11St Or rreventive Urricers ot ‘Mumbar customs ds on
1.1.199y1, 1T Wwas arguea that 1n rara (da) or the covering ietter

Or circular aateda ¥.J.1YYY was lmportant that 1in the case or

promotee rreventive Urricers, as per juagment or Mumbal Bencn in

tne case or Kurup anaq otners, the seniority has been accoraea to
rreventive vUrricers promoteda on aa-noc pasis promoteda wWith errect
Irom 1Y534-YVU as. per :their aate, aa-noc promotion etc.etC. He
arew our attention to the aates 1n VA 4%3/U1 1n the case ot
sailwagar ana pnuri. SArl1  Masurkar argued that ror aii tNls

-~

¢ o0 lz

c{ﬁggbar 0o the responaents'aatea 40.1V.4U0V (Annexure-a-1), He -
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contd. .V.A.NO, . 4YY/4UVL,

approved 118t Wwnere snri sawalkar's senlority droppea very
gupstantlailyY. He submitted a representation. SnNr1 Masurkar
attackea TtTnils action ana Stateda that 1t was arplitrary and
malarige and witnout any pasis. The qairect recruits appointed
arter the applicant are TO be above Nlm 1n Very large numpers,
snr1 Masurkar argued anda stated that the appiicant had even
represented (rage 4b/). LN The COVering circular datred 4¥.1.40UL
1.e. 1mpugnea (18T, The 6xXplanations given were aiscussed Dy
SAri Masurkar wno statea that ali contentions ana stana taken
wnlie 1ssulng tTnis 118t are 1llegal and Tthat the 1YyyYy 11S8T 18
1ncorrect. Lh eXercise ot Tthe dAirection made DY 1mpugnea 198t
promotion can Oniy be done pasea on 1yyy seniority List. sShri
Masurkar clted thne aeclsions 1n The case OI surajl Fragasn Gupta

ana otners Vvs. State or Jammu & Kasnmiy and ortners, 4Uuv (1) sC

{8LJ) 44/ ana susnma mMurreila vs. ynion of inaia ana Qtners, 4UVU
SUL Lase NO.414. 1T was arguea nere tnat 1n the 1yyy 118Tt, tnhe
juagment Or TH1s Tripunal was gquotea ana tThat 18 now beilng

unsettlea ana executive action ot commissioner Or Customs wnicn

was 1ilLlegal. fucn action <couid pe taken oniy by a JuGlCngV
rorum,
1v. In UA 4Y/ Or 1YYl an MY had peen riied DY sSnrl v.c.sinna

wnicn Mas arguea on nis oenhalr Dby learnea counsel Snril
\kYMasana. He arguea tnat tne 1interim relier onLy envisgageda
that the 118t oOr year J4uul snouid not pe operateda. in otner
woras, tne eariier (ist could pe operatea and Drc couida pe neia.
He TOOK the sStana that tne appiicant wouida not be prejugiceqa anda
macde <tThe point that the repiy to the MY riled by tne appiicant
was totally 1irrelievant. SOrl mMasana made the point that nis
client haa a limitea prayer. In tnat the 1nterim retier snouiad
pe modlried ana oraers tTo he 1ssued TOr conaucting LVPC  IOT

o l3



rage NO. 14 contda. .U.A.NO. 4YY74UUL
Appralsers. The learned COUNSel Snri Masurkar, repiying to tne

argument made 1n tne apove My opjected TO $Ari sinna coming 1n
the VA 1n tTnis maﬁner. Tnrougn this Mr 1Tt was open ror him to
I1le anotner VA Or to prejudice the department Ior - impiementing
Tne 11ST O 1YYy, SNri1 Masana sStated that he was applLicant's.
junior and rererred to page lUl OI TNe raper BOOK Wwnere - certaln
OpsServations were made DY the Iribunal 1n Kurup's case. A plea
Was made DY SNr1 Masurkar ror the rejection Or Mr 4Y4/Ul.

11, The 1earned COUNSel BNr1 Suresn Kumar alsSo argued M 5HUU
O 4UUl on penait Of The 1NTEIVenors 1n VA ZYY/Ul, the tnree
pé¥sons peing s/snr1 patra B1Sr1 ana bnllion. He argued on
$1M1iar 11nes maase DY SNrl Masand as descriped and similiar
6036Ct10ns Wwere taken Dy SNr1 Masurkar on tnis MY also.

14. W6 now COme To tne arguments made by learned counse! sSnri
M.5.Kamamurtny wno represented tne appilcants in UA 336 Of 4Zuul

ana VA 4/4 OI 4UUL. The learneda cCounsei TOOK us Over the order

ted 48.1.4V0U1 ana questionea the propriety sSeniority 11sts

\Fe ahenaea, 4and that TOoOo arter a juagment nas peen rendaerea on
‘ 8lGVant p01nts{ 1T wWas als0 guestionea as TO what the 130ea was
1r Iurtner amenaments were TO COme. He ailegea that this Kinda ot
intention ror continued amenaments on behalr or tne Government’
amounted tOo TinKering and roliowing the judgment 1n tnq;matter or |
Kurup {supra). The pr1n01ple'or Kurup- s case was appilcapie 1n
regarda to aate Or promotion Or the appiicant 1in these tW6 UAS
also.,

14, SNr1 Kamamurtny then TOOK us over tne juagments OI the racts
Or the Case 1n TWo VUAS, and stateda that the appilcants were ruily
ellgible as per tne recruitment ruies and nave DBGh promotea on
aa-noc pasis, ana <then 1ater promoted on reguiar pasis. ‘There
was no grouna td violate tne principies tfaid daown 1n Kurup's
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case. He aliegeda that the entire argument was TO circumvent the
juagment oOr Kurup-'s case. Certain aetails were rererrea to,

questioning tne actions taken. Kota quota, he argueda cannot »e
used 1in 4UUL IOr recasting Seniority w.e.r. 1Y/¥ (rage ub). He
rererrea TO UM Or 1Y¥d anda statea that 1t CouLda not pe appliea
retrospectively. The preamnlezln the new provis1ona1 118T ana
the preampie 1n TNe rinal 118t were then sougnt to pe comparea by
learnea counsel in soms8 what lengthy argument anda the sgtand taken

1n the latter WEre not avallablé 1n the rormer.‘tne learned

!

counseil aiso WAadUe thne pol1nt that therse was notning tTo Show tnat‘

promotions were made against COST recovery posts, ana the éﬁly
expression useq was “"agalnst existing vacancies'”. He pleaaed tor
tl1s pol1nt pelng cnecked up in apsence or any arriaavit regaraing
aiscontinuling etc.ivhe learned counsel cited the 10lilowling case

law 1n Support Or his contentions-

{aj) palesnwar bvass & others vs. State or U.Y. ana otners, AiR
1481 5C 41, ’
(Df suraj Prakasnh gupta & otners vs. State or Jv &« K & Others,

4UUU (1) BC SLd 447/,

{(C) D.s.Bajwa vsS. union o0t i1ndia & otners,1lyys {ZO)'ﬁc'Shd 108y,

lt was arguea tpat the ratio iald aown was that tne responaents
wggggebtoppea 1n i1aw rfrom going against Thelr own recordas and
unsettiing matters.or Seniority.

14, UA 94/ ©0I ZUUL WwWas also argued by learnsea counsei snril

V.5 .Masurgar. He TOOK us over the racts 0r the case stating that

the order or 1/.%.1YY1 was common tO atl cases ana what hnaa

nappened tnat Thne new Cnier COommlssioner nhad chalienged Ttne 118t
witnout any justitriapie reason. It was 1I0r tThe responaents ¢to
SNOW nOwW The 11ST OI 1YYY Was 11iegal Or rraquient Oor was arawn
up DY not roiiowing tne correct procequre., Lt was argueda that
upto 1.1.1YY1, tThe 1YYy 118t 18 Sacrosanct. The oraer or CAT 1n

1D
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Kurup's cCase was not chaiienged ana nence rinhaiilsSsed the 1S8sues
tnat were settlied. NOW 1n the ZUUl 118TS namely darart ana Ilna;'
118Ts aafea ZO.lU.ZUOU ana £5.1V.4000U/1.1.4U01 respectively the
aate as on “1.1.40U1" 18 aiso peing cnanged as petween rinail (1St
ana provisional 11ST. ‘The learnea counsel stateqa that the pasic
argument 1in this case wWlil alsSo De the Same a8 made DY him 1n

eéariler UAS 191101 ana 4Y9Y/vl. He sStated aadalitionai case laws as

IOLIOWS - ‘

{1} All India customs ApPpPraising vurtricers‘ AsSsS0Clation
vtners .v/s. union or inala & utners aeciqaeq on
Ul.14.4000 DY tTheé Mumpal Bench or tnis ‘1ripunai.

s 14 .

(11) Rudra Kumar sain & Utners V/8. union ©Or 1nhdala & vthers
Keported at Zuuu (8) SCC Z9.

{111) 1. K. Suknija & utnhers v/s. union Of indala & vthers
Keported at 1YY/ (b6) SCC 4Ub.

{1v) ¥. Mohan Keaday V/S. K.A.A. Charles & vthers aecliaeq by
tne supreme Court reportea at Zuul (4) SCC 4343,

(V) V. Y. Snrivastava & uthers v/8. state or M.¥, & others
reportea at 1Y4o6 (/) sSCC /9y,

15. Theé Case 1n UA 4/4 Ot Zuvul was argueqa ror résponaent no.vy

e

bY learnea counsel sSnri AsSnok bnamilja. He stated that respondaents
}KL2§Y?S not a party in Aurﬁp's case ana nhence the case 18 hot
yg§i1canie ln entiretyon Tracts explalned On ratio as per iacts
aisciosed. 1t was argued that 1in Kurup's case tnree bLPCS were
consiaersed name.Lly 1Y83, 14984 ana 148> whereas the present
appilcant was consiaereda 1in the present brc OI 1Y8/. He took
SUPPOI'T Irom the Case law reported at ALK 1458 SC oY tO ‘make the
point that Statutory - rules prevali - over the executive
- 1nstructions. He went on TO s8ay that the oraers ot appointment
were aa-noc ana provisional and not regular'ana thls8 was not a
regular promotion and nence 1or tne present appiicants, zracts
have TO pe gone‘lnto arresnh ana totai reiiapiliity Or Kurup's case

N
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cannot pe maae. The promotion oOr appiicants was ciear.y ln.

0. 1% - | . ton AL NO. 49974001

contravention Or the recruitment ruies and were in excess.

vacanciles were manipuiated tTO ravour the promotees ana thnat

Seniority couida pe consiraereda oniy against regutiar posts.

1o,

JArgulng oOn tTne aspect _0r vV1iva-voce taken Py the

government, the learnea counsel snri1 vhamija stated tnat as tne

COST KeCcovery rost was a tenporary pianKk, aanoc promotions were

roiiowea oOnly 1Or one year and that tne yepartment or posts and

relegrapns circuiar at page 130V Oor VA 4YY/U1 maqe tTnhis point

clear

that <CosSt Kecovery PoSt naa been counted tor caiculating

1

8119g1p111ty I10r promotion ana aanoC promotions were wrong. ATne

learned counsel repeatedly made the polnt tnhat racts Or Kurup's

case wouid not apply 1in present cCase ana only °tTheé Iratio wouidQ

ppLY.

'nere was no harm in rectirying tne 118t wnen aeserving

reprasantations were maae. tThe roililowlng Case Law was citea »y

arneda counsel snri pnamija.

(1)
{11)
(111)

{1v)

17,

* \

Dr., Anuradna Bodnl & vtners v/8. Municipal Corporation or
peinl & UTnars reported at ALR 1498 SC 4UYS.

N

1he bLirect Kecrult8 <lass-il kngineering vurricers:'
ASS0OClation & Uthners reporteda at ALK 1YYU SC 160/,

Kesnav chandra Josfii V/8, union Or india reported at
ALK 1YYl 8C Lu4.

C. K, Anthony v/s8. #. mMurateeanaran rsporteda at
AlK 19498 (b} BCC bJU,

1

1n UA 34b/U1, $5Nrl1 Anit Kumar 1intervenea on behalr 01

responaent no.oY, he maae Two generai polnts the rirst regaraing

seniority 11is8t 0or 4Uul and the secona tO State tnat tne préyer in

!
Kurup's case was ©one Or aa-nocC appointment snouid nor He taken as

regular appointment. Expounding on tThe apove ne statea tnat

nurup's‘case a1d not assess racts COorrectiy anda the iaw lalia aQown

~
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py tne non'nle'npéx Court was not Taken 1into consiaeration nhence
iv COULQ‘DS regaraea as a judgment per i1ncuriam. The onus 18 On
intervenor to prove‘ nig point. Further ne stated that the bvrC
notes regaraing vacanc1es was not the gospei truth and the
vacanCy register should pe consiaered. WwWrong racts were plaCéd
perore tne ch-ana correction can pbe made. He also maae The
pecint tnat none oOr the appllcants l1n thls UA were party 1n
KUrup’'s case and tne 118t drawn up now 1n 4Uul was 1mpartial.
Kurup's case snouiqa recoraea as in personam as it was not a
general case 1I0Y 4dll allkKe. The fearned counsei stated TNAT Writ
p4rition nas heen rilea 1n the High court‘ ana 1T8 aamission
snowed tnat tnere 18 a prlma Iacle case against Kurup's juagment,
Heé Sougnt TO0 Jdepsnda Oh the ratio Or the aeclsion 1h the case or
pingar Anna}Patll & ANr, v/s8s, state or Manarasntra &: urs.
reportea at Jv 1iy¥s (/) BC dl3d. Tne learnea counsei snhri Anli
Kumar then Cited the racts apout respondent no.d, sShrli A, K.

runalr, stating that an appeal was made and that caicutations are

TOTally wrong, ne <nier commisgsgioner nad round railse counter

4///??ﬁto T ana change 1t 1nto present ordaer. Hence tnere was

ndghqng wrong 1n(tnls.
146, - SAr1 G.$.waila nad aiso sougnt at the timeé OI Start or
. ‘ .

argument TO 1ntervene IOr Alrect recruits 1n Yalkar anda D1xXit's
case namely U.A.NOS.  4YY/Ul & 4/4/61 respectively.’ He was
ailowea tThe linerty OI arguments on the exXpliClt unaerstanaing
tnat ne woula nbt I1le any papers or.any written piteaaings as ne
naa aamltrediy come at tne last sStage. He argueq that at rirst
Tnere ware two Sets 0Or appliicants namely tTtne 1rirst  8Set bpeling
salkar and bnpuri etc. in Kurup's case ana the secona set
regpresented tne new appiicants vig-a-vis Kurup's case. 1T was

arguea tnat quotas were rixed ana that sSeniority couia be granted
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oniy 1r tne promotions were w1tn1nhtne qgquota. 1in L1Xit'g case 1t
- was arguqa py learnea counsei that people haad peen promotea
outsiqae the quota Oh COST Kecovery (ex-cadre post). T™Tnis
. question Wwas not posteda berore tne eariier Bench ana thnere 18 no
rinaing on this point. He sougnt the support Or the ratio in
A.N.sengai's cage TO makKke TtThe pdlnt that outsiae the caare
appointment cannot be countea tOor Sseniority. A.N.Seﬁgal V8.
sneoram (1493 SCC  (L&¥) ©/d). The learned counsei also sougnt
SUpport irrom tne case or syed K1zvl. ‘'he learnea counsel turtner
argueda that the appiicants were Tully elL1gible as per recruitment
ruies even tnougn promotea ada-noc S1nCe they were regulq@ﬁy
promotea ana <tThat the oraer 1n Kurup's case had aireaay QéClQGd
the prainciples on ail 1Ssues and racts. 1ne learnea counseli
chargeda the respondaents with trying tO circumvent the juagment 1in
KUIUb'S case. He argued that the rota quota principie could not
pe used 1n the year Zuul IOor recasting seniority w.e.I. 14178,
Learneq counsel sougnt TO daepena on Tne case Or jura) Yrakasn
gupta (sgpfa) ana the judgment 1n the matter oI palesnwar bas vs.
;tate Or uttar rraaesn (ALK 1Y81 SC &1). e
1y. Arguing the case - Ior the responaents Tnelr '1earnea
COﬁnSBl snr1 Kege rirst went lntd the aetalls or the creation o1
poOSTS On tThe COoST recovery conceptr. He TtOOK us over page 144 O1
UA NOS.4/4, ana maae tnhe polnt that coSt recovery post are. not
“part or Strengtn Or cadre. 1T was assertea DYy learneda counset
I0r responaents that COSTU recovery post are not part or strengtn
01 tne caare. rne eariier seniority 118t inciudaing tne 199y
seni1ority 11sSt was arawn up arter taking into consiaeration tne
COoST recovery . post. He rererred TO tThe Snankar rrasaq case
aeclaed DY Hon'pie supreme cCourt Iror supporet., ‘'ne itearned
counsel also rererreda TO the I1resn arriqavit riiea Dy tne
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responaents arter Opportunity was arrordaed ror The same regaraing
tne COST recovery post and TOOK us OVer that arriaavit to assert

tne apove argument. f

AV SNr1 Kege stateda that the 18Sueé 1n Kurup's case was a
11mitea one hameiy wnether ad-hoC Service was TO be countea Or
not. Tne Tripunal aeciaed Thls point 1n the arrirmative and the
aepartment nave 1o0lLlOwed tThe Juagment. 'The (ates were counted
DUt learneda counsel argued that COSt recovery pos; wiii. rigntiy
nave to D& 8xXCluded IOr aetermining the quota p031tion. un this
pasls ne awelt ar lengtn Seeking TO JusTlry tThe action Or tTHe
fgéponaents in the 1mpugnea oraer., 1T was aiso ailegea that the
stana OI The responaents regaraing Cost Trecovery Ppost was not
properLy countérea DY the appilicants, uLearnea counsei TOOK us
over To bara 14 OI TNe KUrUpP's judgment tO make Nis points.

L1, 1T can pe seen tThat sSince <tThere 18 a talr number oOr
airrerent counsets represantlné' the appiicants 1in dirrerent
cases, private respongents and 1lntervenors, apart rrom the
responaents. vetalied pleaqings nave been made, both 1n writing
_ . .
an pecially 1n oral arguments. In fact the arguments tasted
over a numper OI days. These plLeadings have peen recorded in
astali by us, apove, and have bpeen carerully d<onsiaerea, even
though eacn one Or tnem may not pe separately aiscussed aneaa.
All Tne 1mportant papers have peen gone tnrougn ana the case Law
cited 1n support OI thelr arguments DYy dlrrerent counsei have
néen also seen even tnough eacn one may not be taken up ror
mention.

44, Ine appilcants i1n these ¢ases WNno are promotees are
aggrievea necéuse Ot the change in the Seniorirty 118t wnich nas
peen modliiled TO their aisaavantage, ana as they ailege, very
supstantial d«isaavantage, bpYy the 1mpugnea oraers, since tne
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posS1tlion o1 Several appiicants vis-a-vis The eariler - seniority

118T O &.3.1YYY wnliCcn was eartiier neid vaiid.

43, ‘ some or tne points that llmportantiy come into
COns1deration are a sequence to the 188u88 CONsSi1Aereda and aeciqed

in a hatcn Or V.AS8. - 1n wnhat 18 Delng rererreqa to as nhrup's case

asciaea on 1V.14,1Y95., '1Thls qeclsion came tnrougnh a juagment (ot

over 4o pages) wnere tnis ‘tripunai naa gone into ail aspects oOr

the propiems raisea ana .haa come TO the conciusion tnhat the

appilcants thereln were entitied TO succCeed ana ailowed TNRe UVUAS

in terms OI Para 41U Or the juagment tnerein. ‘This juagment has

peen rererred TO Time and again by learned counsel on ail 81daes

1n tnelr arguments taking OI Ccourse dairrerent 8tanas WEZLG

present U.AS were pbeing neardq.

44, Ine rirst thing tnat 18 Seen 18 that arter Kurup's Ccase

was asciasa 1n 1Y9%8 ana a Beniority 118t pubiisnea

tTnerearter,some e€ignt Or nine monins elapsed tnereattér, wnen a

revisea qarart s8eniority 1ist came to P8 188ued aated 45.1U.4U0U,

'ne 118T Ccontalns tne names O0r 1441 persons wno couid possiply De

arrecrtsed. It 18 &l180 TO pe notea tnat a time Or apout Jd> daays

W .fbV1QGQ To rite objections. Glven the ract t:;t-;
irculatlon would have tTaken sSomeé days and the very large numper
0r persons 1invoived, This tTime certainly appears to be qnort
especlally consiqering that certain major changes Inave TaKen
place 1n seniority line-ups. Beé that as 1t may, this 18 only one
O0r tThe aspects apout thls 118T.

49, ', 'he responaents s8tate that minor errors nada crept in 1in
Thne 118T 01 ¥.J.1YYY ana that representations naa bpeen receiveda
in the daepartment. |IT lS'aLSO gstatea tnat tne 118T OI 4¥.l1.4UUl1
wnicn was iatrer 1ssueda as 1tThne Ilnal( 118T Vis-a-vls thls
provisional 11ST OI 4D.1U.4U00U 18 pel1ng 1rurther amenaea as
representations are pelng received. Thls WwWas repeated auring
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arguments. Th18 18 a polnt that nits tne eye 1mmeqlrateiy as 1t

18 contrary to ail ruies ana iaw reiating TO Ilnalisation OI
Seniority 11s8ts. ane a provisional 118t 18 188ued, ana 1t 18
Irinaliseda arter considering aii opjections 1t attains &a 1I1Iinallty
wnicn can be changea Ole arter rurtﬁér legai process, wnéreny a
’Iresn prov1éiona1 118T nas to be 1ssued, Iresn opjections invited
ana aec1s1ons taken, arter conslaering these opjections. rroper
Time neéas TO De given 1ror opjections. This Kina Or stand that
opjectlions receivea arter tne pupiishing Or tne rinai 118T Ccan
ailso pe cnanged 18 tTotrally against law ana we ao not nave tne
s’z‘gntest nesitation 1n caliing this an 1iiiegai action. 1T 18
inaeea Ssurprising that tThis nas bpeen aone, and one wouia pe
~Tempted TO agree with one OrI The learnea counsels wno caiied Tnis
as an attempt TO TinkKer witnh the (ist.

FAVN LeT usS Iurtner $See the reasons that have Heen aavanced
I0r th1Ss action OI changing the 118t Of ¥.J.1YYY., LT 18 stated
that representations nave peen received rof‘one,ana IOr anotner
mistakes nave peen round to nave crept 1n, 1n rinallsing the 118U

A -
“%I J,1YYY, 8S1nce large volume OrI WOrK was 1invotveda. 1n ract at

ne stage, the argument taken 18 that thls change was necessary
1r Th8 Oraers 1in Kurup's case were to b8 roliowed 1in létter ana’
1n sSplrit. Kven dgranting that such a thing 18 11Kély, the wnhole
thing has TO he changea by I0110W1Ng proper ruies aliowing
surriclent time to all concernea especlally since major changes
are 1nvoived and more 1mportantliy arriving at a list whnicn nas
Tull rinality. ‘The rinal 118t certainly cannot pPe changeda mereiy
on <tTheé pasis 01 c¢ontinused opjections on the pasgls or
apppiications coming 1in with rererence to the provisional 118T.

Z1. vné ot the sStanas taken on benair or the learned counsei
representing tne interest 0OrI tne‘GIISCt rTecruits was that Kurup's
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case naa mereiy ascidaed the 18Ssue that aa-noC s8Service was to pe
countea‘gs reguiar service and that Tnis was aii. 7Tnereiors, 1t
was contended, tnat beyona tnis, tnére was no ortnser aecision. we
are not convincea Aarter going tnrough Kurup's case that BUCﬁ a
narrow view gan'ne taKen wnen a pivision sBencn or tThis Tripunalt
went tnrougn ail racts ana l1aw reiated to tne suplect anda came to
a4 conciusion wnere all tnese aspects were perore 1t.

48, The matter regardaing CoSt recovery posSts nas peen
188u8d ar great lengtn.we nhave gone through tTthe clrcuiar dqateaq
48.1.4UU1 ana also tTthne Kurup's vcase. we nave also seen such
papers as are avaliaplie regaraing une eariier perloa (7ana
arricaavits rijed and 1t 1s d1rricult to pe conv1ncea tnat a clear
account Oi 8en10rity can pe arrivea at by 8aylng that tne rresn

senlbrlty 118T 1S relatabie to the cause ant errect or tne Cost
J

(//IGC Ve¥y posSt aspect. lIh any case the 1sS3ues alreaqay aecldaed by

ne‘lripunal 1n Kurup's Case cannot pe reagitatea nere.
. Al argument was madae TO the erisct by One Or the learned

counsel that 1t there were any errors apparent 1n Kurup's case

they couia pe correceed. BY no stretcin O0r 1magination can the

ghanges 1n S$eniority prougnt apout py tne Two impugnea 118T8 De

callea as error apparent,. vige riluctuations anda changes are

Drought apout and such cnanges cannot go unaer the garp as an
action mereiy to CorrecCt errors apparent.,

N1VN ln view Oor the daiscussions above, we gee justirication 1n

aLiowing aitl tne V.AS. All TI1Ve U.AS. bearing NO8. 4Y//4UVi,

£YY/740UL, 41414001, D41/4UUL ana 3306/40U1 are nerepy aliowea 1n
tnat the responaents are herepy dairectea not to operate thne
impugned SenlorltY’LiSt 188u8t Viae clrculars qated 4¥.Ul.<Zuut Or
Seniority 11ST 1ssued vidae oraer aaated 49.UL. 4000, in case
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respondents are Or Tne View That the sSeniority 11s8t8 rinalisea

Prior to these aatesg neeua to pe cnangsa. TNisg snould pe aone in

qwsgé¥nce py 10110W1ng proper proceaure and Law., NO oraer as to

COSTS.
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