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URDEH
Birendra U1KSNn1tT, vice-tnhailrman,

Inese eteven Uriginal Applications movea under section 1Y
ot Aom1n1st}at1ve iripunals ACT, 144> have peen T1i84d DY Junior
leiecom UTTICers pOSTea at dITrerent O1vV1sIons O Manarasntra
¢ircie ot Bharat saﬁcnar N1gam LIm1Tea (1N 8nort, BSNL) Wno nave
been transterrea by a common transtyer oraer, Ine transrer or
eacn Ot the applicant 1S rrom their respective ielecom vivision
TO Goa lelecom UDiIviIsiOn, Ihe transter oraer nas  been
communicated TO appiicants 6; AsSs18tant General Manager (s1) at
The OTT1Ce OT (hieT General Manager, 4efecomf'Manarastra circie,
Mumpal Dy letter agated zP.11.zuuu on a letter neaa or BSNL-
wnerein 1t 1s stated.)that /as per approval oOf Chier uenaral
manager Manarasntf§; Uijfe, Mumpa 1 cne‘ sald transrers ang
poOsSTiIngs are oroeredF\_A eacn applicant nas challenged tna oraer
OT transter Dy T1rfhg\&é_arate VA, 1N these LAS,, Deside taking

f

commen grounos,//tney’ nave raised pileas on merit appiicacle to.
|

Ingiviguat cases ,

2 Tne facts g1viing rise to these UAS are that the

‘applicants arejfJunior Telecom Officers (for snhort J10) GCS wrade
|

'8’ cadre pefonging to manarasntra Circte of 8SNL. fTne caare of °

J.7.0's 15 a 1(;:4 cadre, A circie 18 01vVi08G 1nto DVIsSIONs

ana appiicants ?[e posteq 1n different Divisions of Manarashtra
f' |
circle, Tnougn eieven J,T,U,'S have approached this

Triounal

cnatienging  the impugned orager, 20 J.T.U.'S Delonging to

different divisions nave been transferrea from tneir respective
|

Divisions to Goa uivision., 1The 1nmitiatl transter orger was or 21

parsons of different divisions but as' transrer oraer of one
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officer has peen cancetllea for wnicn the reason pPoOINted oOut
during argument 18 that he was wrongiy Snown as ne was S.D.EL
é?a N1s appointing authority 1S higher in rank than person wno
passeq oraer. AS all tTnhe appiicants are dissatistiea py that
transter, tney nave fitea tnese u.As,

3. Tne Common grouna of challenge 1n ai| V. A8 Loeufon 18 tﬁat
applicanté have either Dpeen charge-sneetea ana are” facing
discipiinary proceeaing or are facing criminai prosecution,
ACCOraing to case Set up by applicants,” each appticant nas

submitteo representation against n1s/£;aﬁsrer soon after, but as

notning nas peen done Dy responaent/oraering transter, therefore

N
They nhave approached this Tripuna4. O d
Cea - v
4, Tne case of each app/icaht could D& examinea separate!y
ang beimg olecided Crgeller '
on merit, butlias pleas rayged by applicants In all cases are
= " - /

more oOr |e8s common and same. Arguments agavanced Dby Iearhed

18 @1t

5

counsel for appilicanys

éﬁl applicant couia not ne
trénsferreu aue To penaehcy of ai1sciplinary procesaings or né
couta not be transyerrea duryhg pengancy of criminal caseg. AS
arguments are cgmmon, alti/the cases can pe aisposed of by common

araer,

P

5. Tne /common #rgument Dy learnsa counsei on the pasis of

stana taker 1n Tnege cases 1S tThat all Ttne applicants as weli as
non-appbfgants, except one, are facing ei1ther daisciplinary
proceedﬁngs or/criminal prosacution angd thererore they have bpeen
swngJé;'JOUt’ana transterred 1n mass to Goa Teiecom pivision from
diff eqt’01v1s1ons. On that pasis the COMMON argument wnicn nas
neén aavancea 1s that the transfer orger 18 1n the nature of
punishment anad 18 nOt 1N The 8x1gencies oOr service, 1ne
appiicants ctaim 18 aisg that the order has bDeen 18sued 1In
colourable exercise ot power ana 1s abuse of the power by
authority. 4Tne argument 1s that the order 1s vitiated daue Lo

maiice 1n itaw Deaside being 1n viotation of Ruies 66, 67 ana 68 or
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W

departmental 1nsStructions as pupllshea i1n voiume - III or mManual
or Department or POSTS ana Telegraph at pages 28 -~ 29, Eacn
appilcanig nas aiso . higniighted personai difficulty ana maae
grievance against tThe transter oraer as being 1ssuea  in
mid-academiC 8@8810N wnen TNelr chiidren are studying or because
" applicant himselr 18 or some Or h1s Iam1£y7hémner 18 ill.

6. The gtana of appliicants nas neeﬂ/u1sputea oy Respondaents.
Accoraing to tne Responaents, tnls Tripunal 1acks 1nherent
jurisaiction to entertain anu;;rg original appilcations fiiea by
appllcants., The ground ror gnéilenglng tne jurisaiction 18 tnat
BSNL 18 a government compqnylwnlcn nas not peen notiriea unaer
section 14 t2) or taé/ Adminisf;atlve Tripunais AcCt, 1985 (1n

e
Snort AcCt) anda, tnerdrore, TUN1s = fripbunal  iacks  inherent

jurisdqaiction tTO  entertain, ‘these Cases wh:tcn are against HSNL.
The Kesponaents nave a17d1sputea the claim O appiicants on

merics. Thelr stand ¥Ys that the applicant being JTV or Gqs Gr,

- B cadre, wnich nappens to De a C1rcie caare, the appiicantg are
l11apie To phe transra;éeq 1n accoraance with ConalTions Or service
anywnere in tne napéfasntra'relecom ¢ircie, Wwnich CONsSists  oOr
state on/;anarasptra ana srate. or soa. As allL the 0.A8. have
peen argued S}mﬁitaHGOUS1¥ as tney ralsed mOre Or Less COmmon
grounas, tneg;a}e peing d;sposea 0 DYy a common oraer,

7. The ﬁégrnea counseL ror Responaents has arguea tnat Eg:
appl1cant 18 WOrK1Nng With BSNL and as The Oraer or Transier nhas
peen passea DY BSNL, Wnlch nas not peen notifiea unaer section is
{4) OI the ACT, thereiore, tTthls Tripunal aoes NOT . have
jurisaiction to entertalh tne VA ana grant relief prayea ror by

tne appllcants., He polntea out trom documents filea tnat air tne
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Oraers and Correspondences unqer cnallenge are from 8sNu ana tney
are nOT 1N eXerclse Or POWSr as an orricer or union or Inaia.
The argument 18 that as BUML 18 not notified under Section 14 (4)

of tne aAct, matter aoes nor fall witrnin tne jurisdiction

conrerreda ©on this ‘fripunat. ¥Nri p.v.sangal, Advocate appearlhq

on pehair O©rf tThe applilcants opposed the on:ecfion raisea. His

contention is_tnat aamitcedaty app11cantsoex6;; to GC8 gr. B

cadre ana as the oOrricers or s ur, '#/Cé;;e have not been

f

apsorpea py BSNL till tTnhls aqate, /;ney /gont1nue to be unaer
$.employment oI Uentral wsovernment ana as/%ne transferr1ng officer

18 an officer or Centrai Gover meH%

I
exercise O power as an UTI cer of centrali uvovernment ana not as

he nhas passea oraer 1in

an officer or BsNL.

Wwena
§, undisputedly, empioyees or ur, ‘C* ana  p°, wno &Bre

workKking with the eleigmmunlcatlon Departnent,optea I0Y peling
apsorneq Dy BSNL, nlcg/nas 1ts Own 14aentity as a dudovernment
Company, ana the BMPIGYGGS Or the S8ald TWO Groups stana apsorned
and.are now BéglOY?GS-OI BYNL. %? éppllcants claimea tThemseives

/ - .
M& TO D& emp OYGG%/OI union or Inaia belonging to ‘leiecommunication

/

vepartment 1n Gr., B, wnO are posted On Ior managing tnhe WOrK or

Theé grana taken DY appilcants 18 TNt thney are working as
r government Or Indila and are directly getting orders
rrom orficers of the GOvVernment of indala and ag Lransrer order
fas peen passed DY an ottlcer or Central GoOvernment, tne U.As,
are maintainaple. ACCOraing TO argument Or Mr. t(angal uniess
applicants are absorbed bpy BSNL, arter dues IOrmalities, Tney
continue TO De employees Or union Oor Indla. He nas poilntsed out
tnat tne applicants nave neither been absorpea Dy BsNy nor tney

have peen askea to give option for apsorption by BENL.

e | BT -

Py
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g. Tne argument or Learnea Counsei Tor fResponaents
Mr.v.5.Masurkar nas bpeen tThat appllcants are empLOYees OI BENL

and Xespondents reiied upon the decision or Frapir Kanti Choudhry

V8. union 0Or inala & Ootners passed In VA Nb.ZlKUUl qQaciqeda on

J.1.400% Dy ¢alcutta sencn O©I tThe C(entrai Aaministrative
iripunai, that appiicant ald pecome employees OI BENL. lgarlous

otner authorities weres 4ilso cited by

unsel ror appiLicanis to
SUpport hls COntention. AIt8r nearing counseil tor tThe partlies

The juagement was reservedq bY us.

1V, wWe cannot undaerstand as To/wny MBsNL A8 nOt COmMINg up with

Spec1ric plea sSerTing Out exact feiationsfiip with Group °‘A° ana

i
Group “B° 0Orricers wno are t?fklng ang’ managing 1ts arrairs. in

Carsl
These UAS the juagment zyeserveu Y us nut E%Oiﬁéﬂ tobe neara
| The4
again on the request ’ 18arneq/counsel IOI responaents.xt was

girrected TO pe ll8ted, lsarned counsgsel wantea That a recent

juagment oOr Dbelhi nlgn\ggyrt 1n the case or Ram Gopal verma Vvs,
union ©Or lindia, (zuq; L¥8, 1L/ 3/51) pe als0 considered. He .citea
Tnat juagment to sHow that/the Delnl High Court nas heid tnat tne
Central AdmMlnisyrative Yripunal has no jurisdiction to entertain
petition 1n apsénce or hotification unaer secrion 14 {2) of the
Aamlnlstrat1V# Tripundis ACt. £XCept piacing tne cases Or Praplr
ranti Cnouanury {SUpPra) Wwnicn proceeded on the assumption that
"since the/Departmgnt or TeleCOMMUNiCAT1ION NAS DECOMe BSNL W.e.I.
1.10.2003", we are not possessea of any materiai on recora on the
pasis of wnich we can conciuae tnat aill off1cers ana smpioyses ot
pepartment of ‘feleCOMmMUN1CAT1ON OI Union Of inala - WOrK1ng WEER
inaifferent Lircies oI B3NL have DeCcOome BSNL empioyees ana cease
to be witn the concernea aepartment or union or Inaia. . We are

unable to unaerstana tnat wnen BsSNL was contesting inherent jack

i
P
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OI Jjurisalction in tnlg Tripunal on tnhe saia grouna then wny they

have not 8tated 1n their written statement that appiicants stana

apsorbea witn BSNL Or tney have the status or aeputationist to
SUppoOrt this ractual pOBlthp._ responaents hnave not statea that
ract 1in written statement ana merely reLying on taicutta sencn
juagment Of tentral Aaministrative Tribunal contended tnat Group
‘A° ana Group ‘' ufficers Or ‘felecommunication vepartment nave

pecome ULricers or BSNL. Responaents coula nave even -filea

affidavit 1in support or it., &Xamining tne case, fina tnat the
case relates TO employees wno were on aeputdtion with Mahanagar
‘relepnone Nlgam L1mlted (1n SNOYT MINL) & 4, thererore, tor tne

purpose or susgpension, wney were d eCtiy unaer 1nistratcive

~

control Oor MINL. ‘The aistinguisning feature ¢]
tnat responaent8 nave fa eg/zé/lnform 1in tnas case as to in
wnat capacity the responaé/ﬁg are withn ué/: 1.8. are tTney novw

emplLoyess Or Department OI

any notification oraer 0 tnat /errect. AS The oraer was DYy

Orricers or tne vepar/ m;ﬁt\g?

lnala, we asgea 1634;90 coun

=

jecommunications, wovernment Ot

1 tor respongents TO 1nioIm us even

)

exercise Ot powsr DY orricer oraerind transrer. We nave askea
: ()
specirically tnat 1r tne aexerclsed powegfemployees or B¥NL Or as

that or tentfal vovernment. 1ne counsel IOr responaents couta

not tell g as TO/in wnat capaclty tney passea oraer. He coulia
S to wnether the relaticnsnip petwesan HENL anda
aster anda servant has come 1nto existence and
appilcants ceise TtO De 1n employment OI unionh Ot inaia. ‘thus, 1n
tne case Or kKam Ggopal verma {supra), 1T was an aamittea case . ot
aund, Marchove U e
parties that empLoyees 1nvolived wore on qaeputation;heia that
“

central Adminlstrative 1ripunai nagd no jurisdiction. Here we

regent case 18

unicapions or BsnL ana 1f tnere 18

.
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fina tnat fact 18 1n aispute. <Ine responaents are withhoiding

| .
tne fact tnat wnetner officer transferring appilcants was an
officer on asputation witn BSNL or ne oraered 1m aischarge of
funcrtions as an officer or Government or Inaia as well as 1f
' aleorbesd . ‘ |
applicant standas n¥eiveda Tne case 18 alstlngulsnaéﬁg.
P (%]
11, Learned Counsei IOr XesSponaents nas placed DEIore us the

aaclision 0 Hukam chandra Goyai V8. union or India, (VA

NO.3b/40U1 aeclaed by tThe Mumbal Henc 1U.4,2001), which was

Tagen up tTtO BOmMbAay High Court /in Writ retition NO.2256/2001,

wherein the Hign Court nas upneid tThe Qer or ‘Yripunal bpy

[ .
leaving open tne question for aetermitation of jurisaiction. In.»

tnis case, the opnje nich nas peen taken before us nas not
/ .
/
peen the suplect matt I cons)deration.

12, 1The otner c1810n /fg or Action committee Quaiified
e

'

Te16COM lechni ' sfi;énts ror rromotion Posts of vunior

tTeiteCOm VUIIlCErs & Oothers vg.,  union Or Indla & Otners, (UA

‘

1t 15 a D1vision Bench oyuer to wnich one ot

28272001 deciaed on.i3.7.2001y.so rar tnis

The case retated tO employees O Group °‘C', who
employees or union or 1India 'ana tnerein 1t was .
ase of partieg that tne concernsaa empioyees stood
apsorpeq/py BsNL WR1Ch 18 NOt the case nere, 1t 18 '10r <tThe
that Lv1vision gench azter knowing' that the empLOoYyess or
tnat/case pelng apsorped DY BSNL and BSNL Deing not notirlea
unaer section 14{(Z) O tThe ACT, that 1t hela no OA was
malntalnapie DeIOre the Iripunal,

13. AS tne responaents aid not d1sCL0Se TNe relationsnip

aesplte Qquery »elng ralsed DY us, the learnea counseli tor

respondents tried to SN1rt the responsipiilty On appiLlcants To
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prove tnat the Iripunal nas Jurigaicrion by arguing tnat the
burden or proof to snong}lnunalinas Jur1sa1ctlonéon applicants.
14, TH1S Takes Us TO the qUesSTlon as TO WNeTner applicants
Were requireda TO SNOW OUSTer Or Jurisaiction Ot the ‘tripunal or
the responaents. Tnelnormal ruie 18 that the person wno alleges

mol
Tthat a4 Lourt or Tripunat does E? have Jur1saiction naS'tqgnow

tnat tne Court Or Iripunal hearinyg a case qoeés not have

jurisaiction. the Learnseda Counsel tor KesSponaents~1s8 not right 1in

contending tthat 1t was 1ror applicant to estatilish that the Court

nas jurisdiction, ¥ne contention cannot L accepted. __rne reason

18 That wnen the Respondentg stana 18 £hat thig Irybunat aoes not

nave Jurisdaiction tO entertain /ana tTtry TRIS UA, 1t was 1or

Kesponaents TO es8taplish . the/ Lack ot urisqiction oOr this

¥ripunat. ¥Or examining as

boch,
eﬁﬁﬁ 0 Jurlsqalccicn we

wnich pdrty wag requlred To prove
point out that nere the
BSNL 18 supposed t0/ possess,/ dOCUMENTS Wnich could BROW Ttne
relationgnip ot 1th nsﬁu ana tne  Status or
reiationsnip - or Hfficer oraering the sald transter. 1ne ract 1s
witnin special ¥nowleage /Or BSNL as tO whether sroup ‘A’ Officer
oL Telecommunicatlon, who oraered transfer,qgs

eXerclsing/ power as/an Orricer oOr HSNL or as an officer or

the owledge oOr responaents ana as no affidavit or

ageument Degen riiea TO 3n0OW Us exaclt reiatlionsnip ot

éppilcants or officer ordering transxer_ W1th HBSNL, Tha

ry objection or Kesponaents 18 ilablie to pe rejectea.

15, We wouid 11Ke tO polint out nere that in one of the case,

‘wnich 1S not before us, we consiaersa 1it necessary to nave

SpeclriC standa or respondents on arridavit 1Y appilicants o1 that
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case wno are of Group ‘'B° contihue to be in tne empioyment of
union ofiinala or cnéy are empioyees oI -BsNL. In that case
counsel ror BSNL oOrally askea ror time to obtain instructions.
FRO¥4 STARQ. We granted Timé ana ask to_fllg arriaavit or an
OIL1Cer OI BSNL on 1tT. Un next aate, when that case was taken up,
Weé asKkeda The Learnea tLounsel ror Kesponaents, who happeng TO bDe
same counsel ror 53N;}Tn tnesé cases, as8/To wnetner arr1uavit-was

peing filea, tThe hear:?g

golng tTOo Iile any artriqavi

COURSEL spated that BENL Was That not.

nat/respect. I'ns gtand now taken

up parore us DYy Kes That tne onds OI proving that tne

Tripunal nas jurisdaiftion to tféftne casé 1s on applicant.

16. Be 1T as 1v 1S, as wé are Or The View that 1T was IOr the
respondents to n?;EE:\r?fevant material ' for ousting tne
jurisaiction 2} tnis f}lpunal ana as they nave not aone 1it, in
apsence of aa& mat:;;al TO establish that the employer oOr

appilcants ¢ease T¢ be TN UNION Or 1nAla, TNe ODJECTlon Of the

Responaents /tnat this ‘Tripunal aces not nav? jurisaicrion faiis. .

Tnis Tages/us To dén51aer the Ccialm O applicants on merits,

mmon Question ot law and theretore, betore
consiaering the case on merits, we would L[like tTo narrate . the
ea¢n case. AS the Learnea tounsel for appiicants first
arguea VA N&.887/2001, we wiii pe con31der1Fg 1t ae leading case

for considering arguments,



UA NO. 887/2001.

ne appilcant's case 18 tnat he. was appointea as
recnniclan on  1VU,%.1Y5% and Wwas promotea as Junior ‘relecom
vtficer, wnich 1s a sroup B' post on 13.6.1954., BY a Memo dt.
28.10.1997/5.11.1997-tne D.£. rnones, Rurai-1 proposea to noid an
enquiry against applicant ﬁnaar Rﬁle 14 of the Centrai Civii

services {(ttassification, control & Appeals) Rwes, 1965 (1in

snort, ULs Kules}. Tne charges, 1n subsStance, were that the

applicant ralted TO 101i0w Tne rormaiirie wnhiie prov1a1hg 81X

new telepnone Connections. A reply w supmitteqa pY, applicant on
28.11.19%7 ana an enqulry was cshauffted and qulry Keport wés
supmittea on 9.6.1998. ne /enquir repert 18 agalinst tne

applicant, DUt 1T nas not peen Tlil the passing Oor the

impugned oraer wnen app nt togetner with Z0 otner Jirus nave

peen tTransrerreda rrom I V.K,{Trunks) rune Tretecom to

G0a ‘telepnone pP1STYricC .\~mge oplection or tne applicant 18 tThat

o;\\bx

Ierred penaing esnquiry. 08 Learnea dCounsel

unaer ILnsStruction 08T & Telegrapns Manuat, voir. I11 ne

couid not pe tra
I0r applicant/ has aldo contenasa that thne oraer 18 punitive in
nature as aly tne Zi /persons wno were trénsterrea (8XCepr A.J.
Jawaile's (yno 18 ay S1.NO.2) transrer ordaer nas bean cancelied as
ne was Ot ungaser <Ciout - Wwith elther Qlsclplinary or.cr1m1na1
proceegings peraing L1Ke otners). It 18 turtner arguea DY the
uearnga counget for tne appllcant that nis daugnter 1s BSTUaAying
in COlieg , the transieér ordser is 1in théeé mMia-academic session 18
1ii8gal ana pacd in lLaw.

U.A. 0.885/2001.,

Tne appllcant's case 18 tThat ne was appolnteqa. as
1Teiepnone uperator on 22.3.,1Y83 ana was pPromotea as Junior

relecom UIIlcer, wnich 18 a Group '8° post on 8.7.199¢. on

w
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Ful

9, 2001 a memo was issued to the applicant as to why
digciplinary proceedings shoulid not be initiated against him 1in
respect gf mis~conduct of certifying bills of contractors with
higher measurements. He has submitted his - reply on 20.9.2001

denying the alleged mis-conduct, It is that the General

Manager (East) Pune issued a charge sheet unger Rul 16 of CC8

(CCA) Rules, 1985 alleging that the applifant certified the bills
of contractors with higher meaqureme ts with mgta fide intention

and causing loss to the Departmen The appficant submitted his

reply on  25,10.2001. The Eng ary (NTicer fixed the enquiry for 4

20.11.2001 on which date pre} ry hear1ng took place when
app1icant genied all QBS. The said Disciplinary

Proceedings are pending d dur*ng the pendency of the said

o6

proceedings  on 26, he applicant has been transferred

from the office of aNGEneral Manager (East) Pune Telecom

District to Goa He represanted on 6.12.2001 which

representation jfs pending. The Learned Counsel for the appticant
has argued th4dt the/applicant could not be transferred during the
pendancy of/Disci
arder is punitive in nature as the applicant has been transferred
togeth ee 19 other persons who ware either facing
ry proceedings or criminal prosecution who have been
singief out for the purpose of transfer.,  On the basis of
averment 1in ‘paragraph 4,10 that the applicant’s daughter is
studying in School and yet the transfer has been ordered 1in the
mid-academic session, which is bad in law.

O.A. No, 886/2001,

The appliicant was appointed as Telephonse Operator on

tinary Proceedings. He further argued that the -,
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1.4.1986 and promoted as J.T.0. on 10.2.1992. On 6.9.2001, the

applicant was asked to show cause as to why an snquiry should not

be conducted against him for mis-conduct of certifying the bilils

of higher measurements., The applicant asked for supply of about
80 documents to enable him to explain his position, which is not
disputed by ﬁespondents. The applicant submittéﬁ//;js reply on

6?7/’The applicant, who

as then transferred on

20.9.2001 denying the alleged mis-cond
was working at verawada Division, Pun

3.10.2001 to the office of the/General Manager” (East) Shankar

seth Road, Pune. After said t a charge sheet under Rule

16 of CCS {CCA) Rules was appdicant for certifying the

)

Dills of contractors wit igher measurements, with mala fide

intention and for using‘12§§ to the department to which also

applicant replied, 31.40,2001, an Enquiry Officer was

appointed by t Gen 3}//;nager (East) Pune Telecom District.

Now the enq:;;y as to éke place and the Enquiry Officer has to
for

fix the hearing, But, before that applicant has been

transferrgd v1de impugned order dt. 26,11,2001 to Goa T.D. The

applicanht’s con ent1on on merit is that under Instruction 66 of

Posts
du ing the fiendency of disciplinary proceedings nor the exsrcise
T power 15 bona Tide. According to the arguments of the counsel

for the /applicant, the transfer order is punitive 1in nature as

the ersons who are under c1oud alone have been transferred and
LS ]

not a single person who was not unden-c]oqg have been ordered to

" be transferred to Goa T.D. by impugned order to the same Goa T.D.

& Telegraph Manual Vol1.III he could neither be transferred

b’
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He has further claimed that he has four years old schoo] going
son, the transfer order in the mid-academic éession is therefore,
bad in Taw. Further, it is argued that his ﬁother who 1is 8§ick
had two heart attacks.

0.A. No,888/2001.

The _applicant was appointed as TOAr(Clerk) on 22.3.1977

and promoted as J.T.0O. on ZU.T'{1

£

96, On 6.,9.2001,. the
applicant was asked to show cause Zi/ﬁo why én enquiry should not

he conducted against him for mis~gonduct of certifying the bi]Ts

of nigher measurements which chafges have /been denied in his

jcant,” was issued charge-sheet

rapiy dt. 20,9,2001, The/ ap

under Rule CCS (GCA) Rules,/19¢6/on the allegations mentioned 1in

ry Authority without waiting for reply

/

af the applicant on the/charge ;yeet dacided to hold an enquiry

Li0.2001. Appiicant subitted his replty

the Memo, The Discipll

and appointed Enguir ri{ as well as, Prasenting Officer on

X

same day i.e. to y 1

to the repiy to/the charge sheet and has stated that he has not

pbeen given inspection of document, as well as, the Enquiry -and

Presanging O%fécers could not have been appointed without .

considering The Disciplinary Authority appointed”
fraesh Enquj 3t ) to conduct the enquiry on 3i.10.2001, On

g,11.200 the pyeliminary hearing was fixed for 20.11.2001 by

Enquiry Qfficer and during the pendency of enquiry applicant has
been transferfed from office of General Manager (East) Pune to
Goa T.D. The applicant has represented 6.12.2001 and has
approached this Tribunal immediately thereafter on 10.12.2001.

The main grievance of appiicant is that the transfar order 1is

punitive in nature as he together with 13 persans under cloug
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alone have been transferred by the single order. It is argued

that as per Instruction 66 of Posts and Telegraph Manual Vol,

ITI during the pendency of disciplinary proceedings he couid not

De transferred. Further, it is argued that his daughters are
studying 1in College and therefore, transfer could not be ordered

during mid-academic session. He has also claimed that He is 1in

difficulty because his wife 1is working at Pu and under the

guidelines, he shouid be posted at a

place era his wife is

working.

0.A, N0.889/2001.,

The applicant was appointed a Téjgpdcian on 18.4,1984

and promoted as J.T.0, on 1.,: /ﬁgp]icant was transferred
Trom Jamner to Bhusawal 1in “the nbh of July, 2001, The
appiicant was issued a g%éﬁ@e sheet on 15.10,2001 alleging

,/
that he had cert1f1 the DaITs of contractors at higher

measuremsent. he ap xﬁqant replied to the charge sheet on
9,.11.2001, on 19.11.20 1//the Respondents appointed  Enquiry
Officer and Presenting//;fficer for conduct of anquiry'against
applicant, '4/the medntime, on 138.11.2001, applicant has been
transferr é/i1ong

enguiry/officer

ith 19 other persons on the same day. The

ixed 29.11.2001 for preliminary hearing. on
6.12,£2001 appficant submitted his repiy against ;he order of
The present OA is filed on 10.12.2001. Applicant has
stated para 4.9 that he is.being singled out amongst others
Tor trafisfer though he is facing disciplinary action. Learned
Counsetl for the. appiicant has contended that the applicant’s

transfer pending enguiry 1is punitive in nature in terms of

e s
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Iﬁstruction 66 of Posts and Telegraph Manual vol.IIl

a he has been transferred along with 19fother parsons who are

/)]

either facing disciplinary proceedings or criminal prosecution.

0.A, No,830/2001,

The applicant was appointed as. Wiyeless QOperator on

7.5.1975 and  promoted as J.T7.0. rom October, 1992,

Subseauentliy, he was fransferred from Mumbai to Ak&la in the year

1998, 71t is submitted that the apglicant was issued with a
! e

charge sheet on 16.7.1997 by th Antihjgpfuption Branch and the

criminal proceedings i3 in progress, Tha Respondents have issued”

a transfer order on 26. 2001é/;r nsferring him from Te]ecom

o

7001 o the effect that the transfer order

District Akola to Goa T.D the app]icant ‘has made a

representation on 4.1:

/9@ of Post & Telegraphs Manual Vol.III
Yf disc

d/;1 should not be transferred out of the

is in violation oANRuUle

which stipulates tha ciplinary case is pend1ng aga1nqt the
official, then%}he of i
thi//g1qr1p]1narv author1ty Therefore, it is

argued that/the orger of transfer is punitive in nature and is

issued ;}ph mats
0.A, No/891/2001,

applicant was appointed as Phone Inspector  on

jurisdiction

~a

fide intention to punish the applicant.

The
1974 /and subsequentiy promoted as J.T.0. (Group *'B ' post)
1989 and posted at Nanded. He was further transferred to
in . the year 19892, It is submittéd that he was issued with
a cHarge sheet by the Anti Corruptioh Branch and a criminal

proceedings is in progress. Ths Respohdents have issued an order

an 26.1%1.2001 transferring the applicant from Akola T.D. to Goa




*{\disc1p11nar

-jesued with mala fide intention to punish

<.
vy

~3i-

T.0. It is argued the transfer order is in violation of Rule 66
of P & T Manual Vol. 1IIT which stipulates that if discipiinary
case is pending against an official, then the official should not
pe transferred out of the jurisdiction of the Disciplinary
Autharity. Further, it 1is submitted that he 1is having two
daughters to be married off énd an ailing old mother. Finally it

is argued that -the transfer order is punitive f nature and 1is

e appiicant.
0.A, No.908/2001.

The applicant was appoinged as JK%(Z:/(Group ‘B’ post)

w,a.f, 8.7.1991 and was posted//x urangabad. He was transferred
i

to Latur on 12.6,2001 in publ erdst., It is submitted that

ihe author1t1es of A uptién Branch have jssued g charge

sheet on 24.4,1998 and a riminal proceedings are in progress.

The Respondents have 1Q§yed afi order dt. 26.11.,2001 transferring
)

the applicant from Latur " to Goa T.D. It is submitted that

order 1is

4

Telegraphs Manual Vo,

the transter in violation of Rule 66 of Post and

111 which clearly stipulates that if

case /is pending against an officia1, then the
official/should not be transferred outside the jurisdiction of
isciplinafy Authority and claims that the transfer order is

ture and 1is issued w1th malafide intention to

pyinish the applicant, Further, it is alleged that the app11cant
is having school-going ¢children and the transfer order is issued
in the mid-academic session,

O,A. No, 912/2001,

The applicant was appointed as J.T.0. on 27.4.1995 and




22

promotea as Sub Livisiona! Engineer on orriciating bpasis w.e.t.
Marcn, 2001, The applicant was 1ssued wW¥th a charge-sneet at.
Z1.4.1949d and £nguiry UrTicer was appointed on 17.5.1445.  Since
LNereé was no progress 1n the CONAUGT OT enguiry, the app!icant
approacnhea tne friounal vige OU.A.NO., ©43/Y9 and the UA was.

daisposed Of wWith a airection TO compiete The disciplinary

proceegings within a perioQ or $1X months tro 4.8.2000, fnougn

The enguiry. 1s compiste, no f1inal! orasr passeq. It 18,
tnererore, arguea that the applicant waé Sub-vivisional kngineer
ana not J.!.U, ana thererore the authdrity w transrerrea nim

was not competent as welii as 1t amounts tg/n1s reversion, It has

-

bDeen argueg tThat his case lar to A.J, Jawaie, wnose~

transter nas bDeen cancelle nMthe grouna that he  was
SUD-U1VISIONal Engineer. rgusa tnat even as J.7.U., 1n
terms or Instruction 66 FPOST ‘leiegrapns Manual vol,.111 1t
the Qisciplinary case then the OTTIC1Al COuig NOT DO
transrerred out of ﬁha\\g risgiction of the  a41s8ciplinary

autnerity. The transter dgraer 1s, Ttheretora, punitive in nhature

and 18 1ssueq wWiTA malarjyde intenticn In  orger 0 punisn  the

appiicant. 18 submitted tTthat the app!icant 18 naving

ntiarén anqg the tTranstrer orger 18 1Ssuad 1n the v

3

-

$ChO01-go1ng

The applicant was appointed as fécnn1c1an cn 10.1¢. 1990

ana was / promotea as J.l.U. On Z3.1Z.71498., 1t 18 Submittea that

foitow rormalities wnite providaing new Telephone
connactions. Though the enguiry -18 complete, no rinal oraer 1s
passea anQ tThererore tﬁe gisciplinary proceagings LE- -1 A
penaing. -“ihe applicant 1s transterred alongwith zuU other J.7.uUs,
are transrerred tTO Goa !.U. Trom Kalyan 1.u. It 18 érgueo that
1n terms of Instruction 66 ot Post anag ielegrapn Manual vot.1I1
wnich stipuiates that 1f aiscipiinary case 1$ penaging against an

official, tnen tne official snouia not pe transterred out or the
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jurisdiction of the disciplinary authority. Further, 1t 1is

submitted that applicant’s prother is studying in college, wife

-is under medical treatment and he has also submitted disability

cartificate of applicant’'s sister to prove that his stay at the
present station is very much essential.

Q.,A. No. 10/2002,

The applicant was appointed as Transmission Assistant on

7.12.1975 and promoted as J.T.0. on 21.6.19899. It is submitted

- that the applicant inspite of not facing#ith any departmental or

the persons who unde

criminal proceedings, he has beenrtransferred to Goa 7.D. from

g/é;partmenta1 or

Aurangabad T.D. along with otherg/who are faci

criminal proceedings except 8

argued that the applicant .is

having school-going ¢ dren and, the transfer order is issued

in the mid-academic §§ssion.//1t is also submitted that appliicant

is a patient of 'agatgf ané hypertension.

™~

18. In alY the cases, the objection of counsel for applicant
/d
is that t applicants could not be transferred pending
/

disciplingry procéédings/crimina] proceedings in view of

Instrucyion 66 of/the Post and Telegraph Manual Vol.III. It is

well /settled that an employee who is appointed on a transferable

post is 11ab]é/to be transferred from one‘place to angther and he

cannot raige a grievance against it. Transfer 1is an ardinary

incident/of service and in respect of government servants it is a

feature, No one has any right to remain at one place

where an employee is in a cadre which he joins with an open e&ye

that he can be transferred. Instructions under 66 of the Post
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ana rtelegrapn Manuatr vol. 111 18 oniy an aamlinlstracive
instruction, wnicn may pe of assistance wnile ordaering rransrer,
put tnat cannot pe GHIOI&SQ in court of Law ana tnererore, we &IG.
not 1mpréssea W1ith the argument tnat 1n view Or 1NSTructions the
appiicant Could not pe tTransierred uurlng/, panaency © tne
a1501p11narg rrocesdings. xame pr1ﬁc1pia qpﬁiy in respect or
trial Or criminai cases ana ir somepodqy 13'belnq ‘ogecutea, tnhen
he can very weil sSeeKk l1save, wnlcn Wlll D 4 gooa dgrouna ror
sanctioning Or l1eave 10or tne employer 8O tnﬁ% the person attenas
To Uourt rrocesdaings, nut even e tizﬁ/éiounu 1t cannOt pe. salq,a
That the autnorities a0 not nave Owér TO TtTransirer mereLy
pacause <criminal PrOCGGQngS naing at tne station where ne

13 posteaq.

ag. ‘The argument o uearneg//ounsel that U persons inciuaing
appllcants wno nave BQ\E\ tf&nsrerreq Irom dairrerent ‘Taliecom
D1STricts, ati ;} ;RBQ ave Dpeen transierrea to Woa 1.9,

simuitaneousLy, creates a dount that a buncn of officers have peen

singled OQut 8Xgepl one (applicant 1in VA NO.10/40V4) against wnhom

aiscipiinary/ or <criminal proceedlngs 18 not pendaing and sent to

one ptacs. There /18 no expianation Irom the sidae Or tThe

responaefts as O NOW and Wny, names Or OLI1Cers WRO are not
T there in oraer. OIIiCErs WNO are undaer CLOug.
aiond are thefe. Haa 1t Deen a Case OI ONG Or TWO Or TNree
orficers, wng would nave peen TransIerred S1MULTAaNeously, TNen we
ula nave//taken 1t as a Co-1inclaence Or chance TNAT SOmMe persons
stanas transrerred. Kut, nere we rind tnatgfﬁno nave peen

transierred, buncnea togetner,ace undaer cmu&. NOTNh1Ng nhas peen

sSnown tTO Tne Contrary dqespite sucnh a plea belng raisec DY



T

_25_
Sociifence
anpricants except reliance 1s peing placed on power of officers

!
To transfer as weil as transfer 1s an incigence Or sService. When

afrlegavtions of malice was peing made against responaents, then 1t
,‘ was incumpent for respongents TO have assigneg Tnhe reasons as To
now this happened. Because or this transfer of simiiariy
s1tuatea officers ana the apsence of reason from tne sige of
respongents 1n transferring off1cqgﬂnungnec together, against wnom
discipiinary proceedings are pending or criminal proceeaings are

going on i1ndicates that the action of the transt

fing authority

1s not a bona fide one and he nas singled our those wno are under

there we

GIOUﬁ. Had tnis bpeen not thare, th poung To De

officers who are not unaer c1oug, Direct evidenge of malice 1s

C difficuit out 1t 1s from circumstahdes rnat ghe nas to arrive to
‘ conciusion. Here, we fing that Officers wpo were unaer cuowg,
giscipiinary proceegings o

criminal /prosecution pending 1n

d1fferent aistricts and \n/ dif t/ Divisions of Manarasntra
circle, stana 0 tr sferﬁgzo same division 1h Geca then
consigering tne numper/ of officerg transferred, 1t 1s reasonabie
to conciuge that ﬁb\E:i}jfe ring authority nas pickea up only
tnose persons wno/are unaef\ /cioud. it 18 the pendency of
proceegings mentioned aboy® whicnh appears the pasi1s for picKking
officiais ror AAranster., The power or transrer conterrea appears

to De pun ure where persons unasr cioud atone are

1ve 1n n
peing sent/to Goa Teiecom District. However, as we are of tne
opinmon /that the typansferring officer i1nsteag or exercising the .
power for wnicn 1t/has peen conferred to transter appears to have

/ unaer cioud to woa detecom District, 18 e
ture, 1t 18 colourabie exercise of powar wnich 1s
nus, we would |1ke to quash the order ang oirect
respongents That wnile exercising the power of transrer, 1f
there 1s necessity of certain J10s8 to pe sent to Goa 1.D. then
fngy hage to see tThat not oniy those persons wno are unaer cioud. *
Ao-ital

' shou!ld be puncned tOQGtthEbﬁ; wnile transferring 1t 1s not onty

tnat wnat 1s being aone 1S bonafi1deiy done but it snoula aiso

v
-

appear That he 15 exercising powear bonar1ceiy. it s fqgﬁw
rGSDOHSTDTI1t% equallylto 888 that none boints f1nger 1n respect

of manner in wnicn power 1s exercised.
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: . .
[N Besige, wnat has Deen £al1d apove, aven 1T The responqasnts
| .

»

wianteg te transrter applicants then 1n FGSDBCi oY, appiicants 1In
the eiaven OUAS DeTore us they were sSuppossg to TOolIOW the |aw
gnunclated by the supreme Court In the case Or birector General
Ot eQucation vs, U. Karuppathavan t{iyva; z& ;IU Y| whaerein Apex

LOUrt nas heia that |
AIThOUgh TNere 1% no SUch rule, we are of the view that
1n ertecting transrer, the TAact that the cniidren of an
employee are stugdying should be given due weight, 1T The
exigencies or the Service are not urgent .

we Tinag that aespi1teé Specitic stand being taken b ne appticants

N Thase ejeven UAS except U.A. NOS, BEY/ZV aﬁa 890/ 2001 That
thelr chillaren are studying, no reason . assignea 1n

written statements oOr tThe ¥ U.,AS8. 1ngicating &8 TO what was s$0

Urgant that transter was necessary Xi1gencies oOf Ss&rvice.

Evan on This groung The TLranstagr T 'appilcants mn U,A,

NOS. 88/ /2001, Bsb/ZUUT, HEG/Z2UMN H2OUY, ISU&/ZUU?, 312/2001,
i :

$16/20U01 ana  1u/Z2uUd, n mage In The mMig-acagemic

s@ss8Ion  cannot bDe gty &ana They could have paen

Transrerrea at tne

Transrterregd witn m TTect.

21, there 18/ aggitional ground Ttor wn1cn Transtrer ot

pircant ot O.A.NO. Y1Z/7200%1 18 pag in

law. A.K. working as sub-uivisional kngineer 1in

ofriciating capaci¥y on tThe date transter was oraered. LT Nhas

peen argfied that/tne orricer transrerring nim 1.6. Gniet General
manager, fejecdém Maharasntra Gircie was not competent To transter
nim, and ertore, h1s transrer 1S Dag 1N law. {nere appears
supstange /in  tnis argument also. Tne resﬂonoents JustiTication
TOor cafifelling transter or A.J. Jawale, one or tTné 1 persons
initialty transterred, 1S That he was Sub-Livisionat kengineer at
rejevant time ana thererore he could not pe!transrerrea. If A,J,
Jawale ccouid noT pe transrterred then how this applicant has been
Transterreg by tThe same authority, Tnerelcouiu'not pe aavanced
expilanation Trom respondents’ side, speciatiy tTransferring an
or{1c1at1ng SUp-uivisional tng1ﬁeér as J.T.0. Tnds, sO Ttar
transter ot tni1s otrticer, namely - A.K. Patel 18 concerned, 1t

A

1§ aliso pad tor that reason.

the acagemic session. They COU 1O a4
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21. Here, we are requirea to aeal witn the case or appiicant
in GA NOS. 10/2002 8eparately. we fina that in his case neitner
any criminal prosecution nor -any d18cilpiinary proceeaings nas

peen 1n1t1atea. He 18 oniy buncnea togetner witn tnose facing

criminal prosecuuon or d13c1p11nary Proceedings ana taus castmg

stigma on nim, Weé are not 1inciinea to upnofd tne oraer of

transfer in otner v.as. ana tnererore so tar 4ppiicant or this

case 158 concernea tnere 18 nothing wro witn the oraer-except

tnat ni1s chiidren are stuaying ana nererore, hx oraar of

transfer can bpe effecteda after tn ena

acagemic session, but
wnen we have recorded finaing tha ordering f€transfer the
exercise of power py transferri g of 1cer 18 Ccoiouranie exercisgse

of power, we would 11Ke

ne impugnea oraer passed
agalinst mgaiso.
22. Attnougn we are quasfing tne transreér oraer, during
arguments 1t nas bee \B?int @ out tnat some officers stana
relleved ana await/tne dé fgjon on tneir appiication ror interim
rerief. we reserxed orde 8 1n tnese cases ana tnerefore we would
11Kke To airect Lne responaents tnat officers wno stands relleved

ana nave not Joined at Goa Telecom Division, they will grant

For aforesaia reasons, the O.A. NOS. 885/2001, 88672001,
88/2001, 889/2001, 890/2001, 891/2001, 908/2001,

91z/2001, i6/2001 ana 10/2002 are allowea witn apove directions

ana the or¥aer or transrer dt 26.11.2001 18 set a81093¥w¢q¢h,£;
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CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH

CP NO.7/2002 AND | o S
MP NO.39/2002 IN : -
OA N0.649/1997 | 25/1/2002

Applicant present in person.
By ‘this CP, the applicant has prayed ﬁgr'initiating proceedings .

. . . _ B
against respondents for wilful disobhedience of the order passed

by this Tribunal on 3/4/98. As per the operative portion of

‘order, #s=—uwas the departmental enquiry was to be completed and

)
final order was to be passed as early as possible, preferably

. within a period of 6 months from the date of receipt of order.ﬁ

L]
f
:

In para-IIT of CP, it has been stated that “respondents have |

neither considered the mApplicant‘s case for promotion
reviewed for adhoc promotion due to him since 1991, within
stipulated time of 6 months from the date of receipt of ord..s
dated 3/4/98." No specific date is given as to on what date the
order was received. If the order was received some time in the
year 1998, which reasonably we believe from the tenor of the CP,
then the CP is highly helated and likely to be dismisseddggé hbar of
limitation. 4ﬁhe applicaﬁt appearing in person contended that the
delay bhe condoned for which he has filed MP-39/200Z praying
for condonatlon of delay. whigh According to hlm;_fgﬁgshneew—yeaﬁﬁ

ogonrp ol 1L
agd—eaazzaaﬁbﬁetéi@onths The law does not permit condonation of
delay in moving a CP. ~ The HMP for condonation of delay is ~~ -

rejected. 7%he CP is dismissed as barred by limitation.

{SMT.SHANTA SHASTRY) (BIRENDRA DIKSHIT) -
MEMBER(A) VICE CHAIRMAN 4
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