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CENT MINIYS T
MUMBAL BENCH

patea on this the JQ#. day of Eu%wuq 3002 -

coram: HOH ‘bie Mr.sustice Blrendra DlKSHlt - vice Chairman

Hon'ble Mr.8.N.Banaaur

{1) _ 0.A.885 of 2001

B.K.Katkar,

Junior ‘reiecom viricer,
U/0 bVilv.kngineer yerawaaa,

rune. '

{BY AdQvocate snri b.v.uanggil with
snri s.v.Mmarne)

VER;

/

Junior reiecom UIricer,
,U/o géneral Manager (kast),
shankersneth Koad,

rune.
: (J//{ﬁy Advocate sShri b.v.sangai with.

? snri s.v.Mmarne)
VERSUS
1. union Or 1ilnaia
througn the secretary,
Minlstry ©rf communications,
sanchar Bhawan, New belni.
4. Tne chier uyeneral Manager,
Mmanarastra ‘leiecom Clrcie,
Mumpal 411 ULl1,
3. The yenerai mMmanager,.
rune ‘reiecom,
Kumar -LKgtate pBulliaing,
sanKkertsneth Koaq,

rune. ,
(BY AaQvocate SNrl V.d.Masurkar)

- Memper (A)

3./ Py  jeneral Manager (kast),.

- Kesponaents

--.Appllcant.

- Kesponaents



—2- ,
() U.A.687 or 2001

D.p.Jdain,
JUnior ‘treiecom vrricer (vnonej}, .

U/0 v1visional kngineer (Irunks), . .

rune ‘tetecom,rune. . .
{BY Aavocate snri v.v. bangaz wilthn:
SArl1 $.v.Marne) PRV

. - VERBUY

1, union, Or lnaia
tnrouyn the secretary, .
M1nistYy Of COMMUN1CATION,

\ ‘e 1eCOMMUN1CATIONS (BENL]),
telephone Bnawan, Bajlrao Koad,

rune, 411 uu4.
{ BY vocate SnNri v.¥.Masurgar)

0.A.888 or 2001

M\B.Sagar,
JUh1O0r Teiecom vrricer,
U/0o\Ueneral Manager {kast),
shankersnetn koaa,

rune.

1Yl ¥.V.Marne).
N

YEK$UY

1. union Ot indaia
tnrough the yecretary,. .
M1Nn1STry Or Lommunications,
sanchnar Bnhawan,New belni.

4. The (hler enerai Manager, . ...
Manarastra ‘lelecom Circie,
Mumpal.

J. ‘he venerai Manager (sast),

rune ‘reiecom,’
Kumar kstate Buiiding,
shankersnetnh Koada,rune,

(BY Aavocate Snril1 v.s.MmasurKar) . ..

(9) . o) 0

K.¥, patil,

JUN1OT Te18com. ULIlcer (rnonej,

U/0 General Manager (‘teiecom),

Jalgaon - 4azd uul,

{BY Advocate Snhri .v,.sangal witn
SNr1 s.v.Mmarne)

. - VYEXBUY

Nre— .

Y Aavocate Snri p.v.sangai wicth .

.t

S~ ApplLicant

- NeSponaents

- -Applicant



1. union Or indaia
Tnrougn the secretary,
M1ni1stTtry Oor Lommunications,
sancnar gnawan, New veinl..

4. ‘rne <nlier generai Mmanager,
Manarastra letecom Clrcie, .
mumpal. -

3, ‘'ne weneralt nanager, .

Jalgaon ‘reiecom U1STrict.,.. .

pepartment oI Telecommunlications. (BSNL), .

‘teiepnone snawan,dJalgaon..:

(BY Aavocate sSnri v. a.nasurxaryuv... - xesponaents

(o)

gunwant Motiram Nagtie,
Junior ‘treiecom vrricer,
pharat sanchar N}

AKOla. / - Appilcant

7y union or inaia
tnrougn the se
sovernment or {ihaia,

//'nln StrY or o

{yepartment Or;, rélecommunications) .
sanchar bnawanE
New bvelini,
<. h The Chier wener
Manardgtra circie,
pnarat\sanchar Nigam Ltad.,
Mumpai.
Tne Genarali Manager, -
1T€16COMm Y18Trice,
Kola.

)

Manager (treiecom), .

- Kesponaents
(7))

rragasn Kanu Mnaske,
Junijor /feiecom vrricer
snarat sanchar Nigam Ltd.,
N AKOla. ' .. . ... -.Applicant

- (By Advocate Shri K. R, Yelwe)
VEKBUY

1. union Or inaia
througn the secretary to the
sovernment or inala,
(bepartment OI ‘'e16COMmUN1CaTions)
sanchar snawan,

New beini,

4. 'ne@ Chler General Manager,
relecom Manarastra Circie,
pharat sanchar Nigam LTA.,
Mmumpai .

3. ‘the Generali Manager,.
‘relecom D1STrict,

AKOla,

{BY Aavocate snri.v.3.Masurgar). . L. . . .. =~ Kesponaents .

le o

A
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U.A.908 Or 2001

rrakasn Hanmantrao Ladnexar,
Junior 7reliecom vrricer,
Bharat sanchar Nigam Ltd.,

AKOla. :

(BY Aavocate v.v.sangai with
shri $.v.Marne)

VEKSUY . .

union ot \ithala

througn the sSecretary to the
sovernme t inaia,

M1nYSTRY 0 Communications,
(Beparthent or Teiecommunlcations).
sanghar | an,

New Nelnil.

Ine Chler weneral Manager {Teiecom}, .
Manaraggra circle, |

sharat nchar Nigam Lta.,

Mumpbail.

BY AdvVOCate snri v.s.Masurkar)

VA 912 or 2001

\(| Survey/rransmission 1i1i)

peparﬁment ot ‘relecommuication,
J@lgaon.
(?y AdQvocate Shrl G.¥.walla)

-

VERBUY

unioh ot lnaia

through the Chier General Manager,
Manarastra Telecom Clrcie,
rountaln Teiecom Buildaing,

FOrt, Mumpal 4UU UUL.

The weneral Manager,-

Jalgaon ‘Telecom D1STri1CtT,. ..
Jalgaon 4zb UUl.

{ By Advocate Snri v.s.Masurkar) .

U.A.916 ot 2001 .

Manesn vijay singn wujar,

Junior ‘leiecom viricer,

U/0 yeneral Manager ‘reiecom,

vasal.

{BY Aavocate SsShri L.v.gangai with
shri s.v.Marne) ' -

- YEKSUY

union Or inaia

through the secretary,

M1nistry Ot communications,

.sanchar Bnawan,

New peinl.

- Applicant

- Kesponaents

-= Applilcant

~. K@Sponasnts - .

- Applicant.

]

S

’

e
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4. Tne thier :eneral Manager,
Manarastra Telecom C1rcie,
Mumbal - 411 VUL,

3. 'ne@ ASS18Tant yenerai Manager, .
Kalyan Teiecom, Kaiyan 4zi Jul.
(BY Advocate Snri v.s.Masurkar).

(11) | 0.A. 10 or 2002

sarjerao snagajl More’, |
JUN10T 1618COM UIL1Cer
U/0 weneraiy Man ger/

Aurangapaa \felecom b

1, unigh or inaia
througnh the secretary,
MI1N1STIry Or Telecommunications,
sancrnar Bnawan, New velini,

4, ‘tnle Chiet enerai Manager,

narastra Telecom C1lrcie,

/ountain Teiecom Builiaing,

Ort, Mumpal - 4Uu UUL.

3. 'ne General Manager,
Aurangapad ‘'elecom D18Trict,
¢.T.U., Bullding,Banaaurpura,
Aurangapad.

{BY Aavocate 3Snri v.s.Masurkar) .

- Responaents

-Applicant

- Kesponaents ..



D URDER )

Birenara viksnit, vice~tnhairman.

inese elaven uriginat Appiications moved unaer section 1Y
or Aom1n1stfac1ve Iripunals AcCt, 1985 have peen Ti1ied by Junior
letecom urricers postea at —a1rrerent ‘01V1S1OHS or Manarasntra.
¢ircie or pnarat sahcnar Nigam Limiteq 1N short, HBSNL) who have
been annsrerreo Dy a common transrter oraer. the <transter or
each O‘ tng appiicant 1S-Ter thelir respective jelecom LIVISIon

To lelecom vLiIvision. Inhe transrter oraer nas peen

ed TOo appiicants by Assistant Gteneral Manager (sSi) at

letter agated 265.11.2000 on a 1etter nead OT HSNL
wnerein 1t 1s stated that as per approval of Gnier ueneraéy*v :
Manarasntra Gircie, Mumpal tThe sald transters and

are oraerea. As each appiicant has chal lenged tha oraer
oT\{transter oy T111ng separate UA. 1In these UAS., Deside taking
compon  grounas, they have raised pieas on merit appiicaple to
1naiviaual cases.

2, 1ne  facts giving rise to these UAS are tTnat the
appiicants are Junior Telecom Officers (for short JyT0) GCS Graaqe -
‘B’ cadre petonging to manarasntra Circle of BSNL. 1Tne caare of
J.7.0's 18 a circie cadre. A circie 1S daiviagea 1NTO  Divisions

ana appiicants . are posted in different Divisions of Manarasntra
circle. Tnougn eleven J.7.0.°S nave approached tnis 1r1ouna|/ﬁ
chattenging tné impugnea oraer, 20 J.T.0.°'S bDetonging tTo
d1fferént aivisions nave peen transferrea from their respective
Divisions to Goa vivision. 1The 1nitiatl transter orader was ot 21

parsons of diffarent divisions pbut as transrer oraer of one
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officer has been cancelied for wnicn the reason pointed out

during argument 18 thal Ne was Wrongiy Snown as neé was S$.0.B.

D

2
13

-%%Q nis appointing authority 1§ nigher 1n rank than person who
passeq ordaer, AS atl the appiicants are dissatistieq py that

transrer, they have fi11ead these L.AS,

3. 1ne Gommon grouna of chailenge 1n all U.AS.uufeel8 ThAt
appiicants have either bpeen charge-sneetea ana are facing
disciplinary . proceeaing or are facing criminal  prosecution.
ACCOraing to case Set up Dy appiicants, each appiicant has

sunpmittea representation against ms transter soon after, but as

nothing nas peen aone gy respondent oraering transrer, therefore
s Tripounai. |

each applicant could be examinea separately
} merit, uﬁzz ‘preas raisea oYy abp|1cants in atli cases are
5 less common ana same. Arguments aavancea Dy learned
for appiicants 18 ei1ther appiicant couia not De
traé ferrea aue to pendency of aisciplinary proceeaings or ne

cdula not pe transterrea during penaency of criminal cases. ~ AS
W

irguments are common, ail the cases can Dbe ai1sposea of by common

oraer,
5. fhe common argument Dy iearned counsei on the basis of
stana taken 1n these cases 1S that all Tne applicants as well as

non-appiicants, except one, are facing either aiscipiinary
proceedings or criminai prosecution and tnererore they navé peen
singied out and transterred 1n mass to woa Telecom vivision trom
different Divisions. On that pasis the common argument whicn has
peen advanced 1s that the transfer orger 1s 1n the nature of
punishment and 18 nOT 1n The exigencies or service. Tne
applicants claim 18 alsoO that. the oraer has bpesen 1s8sued 1n
colouraple exercise ot power ana 1s abuse of the power by
authority. fne argument 1S that the orger 1S vitiatea dque 1o

malice 1n taw beside peing 1n vioiation of Rules 66, 67 ana 68 or

)
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w

departmental lnstrucrions as pupilsnea in voiume - III or manuait

Or Department ot Posts ana Telegrapn at pages 28 - 29. facn
appllcant: nas a186 - higniighted personai difficuity ana.maae‘
grievance against tne transter oraer as Dpeing 1ssued  1n
mia-ac demlq. 8€8810n wnen tneir cniiaren are studying or because

appiicant himseir 1s or some Or his ramiiy memper 18 il),

@ stana of appiicants nas peen disputea by Respondaents.

Ac¢oralng to tne Responaents, <Th1S Tribunal lacKs 1inherent

SNL 18 a government company which nas not peen notiried unaer

s§ction 14 {2) oOr the Administrative Tripunals ACTt, 1985 (1in
nOXT ACT) ana, <tTheretore, thlg  Tribunal 1acKks 1inherent
Iurlsa1Ctlon TO entertailn these cases whlch are agalnsf BSNL,
thg Kesponaents nave aiso disputea the cilailm Or appiicants on
Aerlts. neir stand 18 tnat the appliicant peing JTU or GC8 ur.
- B cadare, wnicn happens to bhe a Clrcie cadre, tne appllCante are
liapie TO pe transierred 1h accoraance with cConaitions or service
anywnere in the Manarasntra relecom C1lrcie, Wwnich cConsists ot

state Or Maharasntra ana state or Goa. AS ali the 0.AS. nave

\
beaen arguea smmtaneousn’, ag they raised more Or 1ess common‘
SN
grounas, tney are peing aisposeda Or by a common oraer,
Lo.ch
7. The learmea counsei for Responaents nas arguea tnat tne

applicant 18 WOYK1ng wWith BSNL and as the Oraer or transrer has
peen passea DY BSNL, WnlCh has not peen notified under section i4
(4) OI the ACT, tneretore; Tnl1s 7Tripunal aoes not . have
jurisaiction TO entertaln the UA ana grant relief prayea tor by

the appilcants. He pointea out rrom aocuments filea tnat at: tne

(.a-r:....::,;..f;::h;. —
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"3
oraers and correspondences undaer cnaiienge are from BsNL ana they

are not 1n exercise Or power as an orricer or vunion or Inaia.
The argument 18 ThAt as BSNL 18 not notified unaer Section 14 ()
of tne act, matter aoes not fall within tne jurisdiction
conrerred on thls ‘Tripunal. Snrli V.v.sangal, Advocate appearing
on penair Or The applicants Oopposed The oOpjection raisea. H1s
contenthn 18 tnat aamittealy applicants beiong to GCS ur. B
caare ana as tne .OIricers or Gls Gr. B éaare nave not peen

apsorpeda by BSNL tiil tTh1s ate, they continue to be unaer

employment O Centy Gov

48 an.officer ;/CGnt ay/ povernment, ne nas passea oraer 1n

exércise OrI power as| an orricer gf ¢entral sovernment ana not as
)
an otficer or| BsNL.

/ wena
g. // unalisputedly, empioyees Or Gr. '¢* ana D, who ug:e

workang witn the Telecommunication Department, optea 1or peing

/

aDéO{DGQ DY BSNL, which nag 1t8 Own 1dentity asg a government

/
0

mpény, ana the empioyees Or the S8ald TWO Groups stana apsorbed
ana are now empLOYees Or BSNL. A8 eppllcants ciaimed themseLves
to be employees or union or Inaia beionging to Telecommunication
pepartment 1n Gr. ¥, who are postea On Ior managing the work or
‘gsmn. rne standa taken Py appiicants 18 That they are working as
,iémployees or sovernment ot Inaia ana are directiy getting oraers
ITOM OIrlcers Ot tThe government Of (hdla ana as transier oraer
nas neen,passea.oy an orricer or central wovernment, the U.As.
are maintainanie. ACCOraing .to argument Oor Mr. Gangal uniess
applicants are absorbea bpy  BSNL, arter due rormaiities, they
continue to pe empLoyees Or union Ot Inala.‘ He nas pointea out

tnat the applicants have neitner been absorpea py 8SNuL nor tney

have peen askea to give option for apsorption by B¥NL.
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9. The argument ot Learnea counset Ior Responaents

Mr.v.5.Masurkar nas peen tThat applicants are empLOYEeS OI BSNL
and Kkespondents rellea Upon the aecision or Prapir Kanti Choudhry
VS. union Or inqala & Others passed 1N UA NO.Z/ZUU1 qeclded on
3.1.400L DY caicutrta gencn or the Centrai AdAministrative
Iripunai, That appiicant aia necome‘employees OI BBNL, ghrlous
OTNef\ autnorities were also CiTed DY COunsel ror appiicants to
SUPPOTX\N1S CONTENtion. Arter nearing counseir IOr tnhe parties

tng juagement was reserved by us..

10, we cannot unaerstand as TO wny BSNL 18 nOT COMing up with

SPRC1I1¥ plea SeTtlng out exact reiationship wWith Group ‘A° ana

BT QIIlCers wno are workKking and managing 1ts arrairs. lﬂ;iJ

Cabal - \
Lhese VAS the Jjuagment was reserved Dy us put Eﬁéﬁk?ﬁ tqb‘ neara

. Thesy
agaln on tne request Or l1earnea counsei tor responaents.gg

ected to be 11sSted as learneqa counsei wantea tThat a recent

was

6Nt OI Dvelnl High Court 1in the case Or Ram Gopai verma vs.

unibn or inaia, (4Uul Lab.lC 3/81) pe also considered. He cited
TNat juagment to SnOW that the beilnl High COurt nas neida that the
¢entral Administrative Tripunal has no jurisdiction to entertain
petition 1n apsence or notification unaer section 14 (2) of tne
AQMin1stTrative Tripunals ACT. EXcept placing tne cases O Prapir
xanti Cnoudanury (Supra) wnicn proceedea on the aséumptlon'tnqtf
"since tne Department or Telecommunication nas DeCcome BSNL w.e.t;;\
1.10.2001", we are not possessea of any materiai on recora on thne
pas1s of wnich we can conciuae tnat aii officers ana empioyees ot
Department oI Te16COMMUN1CATION OI UNion Or 1Nd1a WOIK1ng waea
inqifferent Circies or B3NL nave pecome BSNL emplLoyees ana cease

to be Wltn the concernea aepartment or union or Inaia. _ We are

unable to unaerstana that wnen BSNL was contesting inherent iack
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or jurisaiction 1in tnis +ripunal on the saia ground Then wny tney
nave not stated 1ln tThelr written gtatement that appllcants gtana
apsorbea witn BSNL O tney nave the status oOr aeputationist to
Support this ractual position. kKesponaents nave not statea that
ract 1n written Stétament ana merely reiying on caicutta Bench
juagment or tentral Agministrative Tribunal contended tnat Group
‘a* ana uroup 'B' vificers Ot r@lecommunication vepartment nave

pecome UIricers or BSNL. Responaents could nave even fliea

affiaavit in support ot 1¥¢ KXamining the case, we fina tnat tne

case rerates\ to employe wno were on aeputation witn Mahanagar

-

ff@nort MINL) ana, thereiorse, Ior tne

tnat/ responaents nave failea to inform us 1in tnis case as O in
wné% capacity the respondents are witn BsSNL 1.8. are tney now
‘loyees Or Department O Communications O BsNL ana 1f tnere 1s
any notification oraer to tnat errect. AS The oraer was DY
orricers oI the vepartment OI relecommunications, overnment Of
indaila, we asked learneda counsei 1or respondents tTO 1Niorm us even
exercise or power DY orricer orgering transier. We nave asked

speciricaily that 1t they exercisea powerkamployees Or BSNL Or as

j/tnat or central uovernment. ‘'ne counsei 10T responaents coutid

4
Fas not teil us as to 1in wnat capacity they passea order. He coulid

not answer query as to wnether the retationsnip petween BBNL ana
applicant oOI master anaf garvant has come 1nto existence ana
applicants cease To be 1n empioyment Of union or inaia. Thus, in
tne case Ot Kam wopal verma (supra), 1t was an aamittea case Aét
i wa

owd flercfort.
parties tnhat empioyees involivea were on aeputation;heid that
«

central Aamlnlstratlve 1ripunat haa RO jurisaiction. Here we

spension, tney were directiy unaer aaministrative

. ‘'ne aistinguisning feature Ot present case '18
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fina tnart fact 18 1n qisputse. 1ne responaents are withhoiding

tne fact tnat wnetner officer transferring appiicants was an

officer on deputatlon witn BSNL or ne oraered 1in aischnarge of

funCtlons as an officer or bovernment O Inaia as well as 1f
adiorbecd .

appllcant Stanas }ave*veﬂ'fne case 18 QlStlﬂgUlSHG‘ML

11, uearnea Counsel ror Kesponaents nas piacea herore us <the

On 0T Hukam cChandara Goyal V€. union ot Inaia, (ua
NO.5b,X%Q01 decldeda by tne Mumpal Bencn on 1V.4.2001), wnicn was
Gp to Bombay Hign COUrt 1n Writ retition No.Z256/2001,
WHere\l tne Hign Court nas upneid tThe oraer or ‘rripunal DY
1eQying open 'tne question tor aetefmlnatlontof jurisaiction. In

tnls\\ase, The opjection wnich nas peen taken before us nas nqggv,

een the supl)ect matter or con31aerat10n.

The otner decision 18 or Action Committee Qualifiea

Tetegom ‘lecnhnical Assistants 1or rromotion Posts of Junior

\818COM UIrlcers & otners Vvs. Un1on Or lndla & oOtTners, (ua
.246, 27%, 205 ana . 282/2001 ascided on 23.7.2001).50 tar tnis

ca 15 concerned, 1T 18 a V1vVisSion Bencnh oraer to wnich one o1

us was party. Ine case reLated TO empioyees Or Group 'C', wno
were rormeriy émpioyees 0r union or 1Inaia ana tnerein it was
aamittea case ' of partles that tne concernea employees stood
apsorpea by bbNL wnicn 18 not the case | nere. it 18 '10r the

reason tnat D1vision Bencn arter KNOW1ng TNAat tne empLOYess or.
that case peilng apsorped DY BSNL and BSNL Delng not notiriea
unaer SecTlon 14(Z) OI tne ACTt, that 1t held no OA was
maintalinapie ne#ore\tne Iripunal,

3. AS TNe respondents aid NOT d18CLOSe The reilationsnlip
aespite query belng raisea DY US, The iearned counsel ror

responaents tried TO S8Nl1it the responsipility on applicants Tto
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prove that <tThe JIripunal has Jjurisaiction by arguing tnat tne
that .
buraen or proof to snow.Tripunal has jurisdiction’on appiicants.
[

14, 1'nl1s Takes us tOo the question as TO whetner appiicants

were required TO SNOW OUSTOr Or JUurisaiction Or the ‘tribunait or_

The responaents. ‘the normai ruie 1S that the person wnho aliieges
ol
That a court Or Tripunai does E? have jurisaiction naS'tqsnow

tnat the 'gourt or <Tripunal hearing a case does not have

juraisaiction. ‘tne uearneaxﬁbu Sel IOr respondents 18 not rignt 1in

o
Ky

contenaing tnat AT Was/ror.-agpilcant to estanitish that the Court

t1on cannot De accepted. The reason

- /
nai,Jurlsdlctl?n. I'ne con
i1s tnpt wnen yne Responaents stand 18 that tnis Iripunai aoes not
J//Téave jurisaigtion TO entertain ana Try Th18 UA, 1T was ror

Responagnts TO estabiisn tTnhe lack oOI jurisaicrion or tTnis

’
4
Trlbqul. FOr examining as Tto which party was requlrea to prove

/ér Jurisaiction we would llke TO point out that hnere the
/ :
1, 1S Supposea TO posSsess daocuments wnlch couid Snow the
reiationsnip Or applicants wlth BSNL ana the  status oOr
relationsnlp oOr officer oraering the sald Transter. Tne ract 1s
Within speclal Knowledage or BSNL as TO whether sroup ‘A’ Officer
Or the Jyepartment Or ‘Telecommunication, wno oraered transfer,qgs
@Xercising power as an orricer or HBsNL or as an officer o1
Jlelecommunication yepartment Or union or inala. AS tne fact 1s 1n
~y
“;tne special Knowieage Or respondents ana as no affidavit or
document has been rilied TO SNOW US - 8Xact relatlonsnlp Ot
applicants or officer ordering transter witn H8NL, <tThe
preliminary objection or Kesponaents 18 liabie to be rejected.
15. . we would like to point out nere that in one of tne case,

‘wnich 18 not before us, we consiaerea 1t necessary to nave

speclric stand OI respondents on arridavit 1t appliicants or that

. Z
\ |
I

[1
>



_14-—

case wno are of Group °B' continue to be in the empiLoyment of

union of Inqaia or tney are empiLoyees oOr -BSNL. In that case
counsel rIor BsNL orally asKea ror time to optain instructions.

&§§¥0: We grantea time anad askKeda to flls arriaavit or an

orricer BSNL on 1t. uUn next date, when tnat case was taken up,

tié Learneda counsei ror Kesponaents, wno nhappens to pe

fiiea, tne uearnea Counsei statea that BSNL was that not

Beé 1T as 1T 13, as we are Or the View that 1T was Ior tne
regponaents to bpring retevant material for oustlng the
juriiSaiction or tnis 1Tribunal ana as tThey have not aone 1t, 1n
apgence of any material to establish that the empLoyer Ot
appliicants ceasé TO pe The union Of Inala, the obpjection or the
Responaents tnat tnls 1ribunal does not have jurisaicrion failis.
Inls TaKes us to consiaer tne cilalm Or applicants On merits.

17. Tne facts Oor aii the cases are more or less Similar
giving rise TO COmmMOn guestion Or law anq thereforse, berofe
consiaering the éase on merits, we wouid {1ke tTO narrate the
facts of eacn case. AsS the Learnea counsei for appiicants first
arguea UA No.887/2001, we will pe considering it as leading case

for considering arguments,

Ille any arriaavit 1n that respect. he stand now taxegﬂv

N

.

.
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UA NO. 887/2001.

+tne appilicant's case 18 tnat he was appointea as
Tecnn1c1én on 1iVU,ov,1Y5> ana was 'promOtea ag Junior ‘TeLecom
vfficer, wnich 18 a uroup B' post on 13.0.1984. By a Memo dt..-'
28.10.19§7/5.11.19971tne D.E. rnones, Rurai-i proposea to n01d,an”
enquiry against appticant hnaer Ruie 14 of the Centrai Civii
services (c§a531f1cat10n, control & Appeals) Rules, 1963 (1in
SNOrtT, CUS Kules). ‘rhe charges, 1n supstance, waé that the
appllcaﬁt ralieda TO IOLIOW THe/rormallties wnile proviaing S1X
new telepnone—gonpect onsfﬁ A/reply was supmitted Dy appiicant on

141997 ana|/ an eénquyry Was conaucted and Knqulry Keport was

“supmijtea on 9. 6.1998. ‘‘ne enquiry report 18 agalnst tne

applifant, but 1T nas NOT peen rinailsea Tlil The passing or the
1mpd/ ea oraer wnen appllcant together with z0 otner Jius  nave
pden ' transrerrea rrom the Ofrlce Or V., {'I'Tunks) rune reiecom TO
;0a Telephone D1STrict. ‘he Opjection Or the applLicant 18 tThat
unaer 1nsStrucrion oo Of rog& & Telegrapns Manuat, voi. II1 ne
coula not pe transrerred pending enquiry. ‘rne Learnea Counsel
ror appllcant has alsO contended that tne oraer 18 punitive 1in

nature as all the Z1l persons wno were transierread (except A.J.

Jawale's (wWno 1s at S1.NO.2) Transier oraer nas peen cancelriea as

Pe was not unaer -ClOut  WwWith e1tner aisclpllnary Or Criminait

/proceealngs pendaing like others). It 18 furtner arguea DY tThe

yearneda counsel for the appilcant that nils daugnter 18 Studylng
in Coilege, tne transier oraer is in the mia-acaaemic session 18
1l1egal ana pad 1in law.

U.A., NO.885/2001.

Tne applicant's case 18 that ne was appointea: as

relepnone uUperator on 22,3.1Y83 and was promotea as Junior

1relecom UIricer, wnicn 1s a Group ‘B° Ppost on 8.7.1994. on

~
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6.39.2000 - a . memo was issued to the applicant as to why
discipiinary proceedings shouid not be initiated against him 1in
respect Qf mis-conduct of certifying bills of contractors with
higher measurements. .He has submitted his- reply on 20.9.2001

denyin

f the alleged mis-conduct. It is then that the General
Manager \East) Pune issued a charge sheet under Rulie 16 of CCS
g, 1965 alleging that the applicant certified the bills

agtors with higher measurements with mala fide intention

—t
O

ant denied ail the charges, The said Discipliinary
dings are pending and during the pendency of the said

oceéedings on 26,11.2001, the applicant has been tfansferred
fremi the office of the General Manager (Eastﬁ Pune Telecom
Distiict to  Goa  T.D. He represented on 6.12.2001 which
representation is pending. Thé Learned Counsel for'the applicant
has argued that the applicant could not be transferred during the
pendency of Disciplinary Proceedings. He further argued that the
order is punitive in nature as the applicant has been transferred

together with 19 other persons who were either facing

P,

X0.11.2001 on which date preliminary hearing took place whe@ -

o

disciplinary proceedings or criminal prosecution who have been
N/

singied out for the purpose of transfer, On the basis of
averment in paragraph 4,10 that the applicant’s daughter is
studying in School and yet the transfer has been ordered in the
mid-academic session, which is bad in law.

0.A. No, 886/2001.

The applicant was appointed as Telephone Operatar on
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1.4.1996 and promoted as J.T.0. on 10.2.1992. On 6.9.2001, the .
applicant was asked to show cause as to why an enguiry shouid not
be conducted against him for mis-conduct of certifying the bills
of highef measurements. The applicant aéked for éupp]y of about
80 documents to enable him to explain his position, which is not
disputed by ﬁespondents. The appliicant submitted his repiy on

20.9,2001 denying the alleged mis-canduct, The applicant, who

then transferred on

measurements, with mala fide
and for causing loss to the department to which also
cant replied, On 31.,10,2001, an Enguiry Officer was
éppointed by the General Manager (East) Pune Telecom District.
Now the enguiry has to take p1acé and the Enguiry Officer has to
Fix the date for hearing. But, before that applicant has been
transferred vide impugned order dt., 26,11,2001 to Goa T.D. The
applicant’s contention on merit is that under Instruction 66 of
Posts & Telegraph Manual Vol.III he could neither be transferred
quring the pendency of disciplinary proceedings nor the exercise
};f power 18 bona fide. According to the arguments of the counsel
for the appiicant, the transfer order is punitive in nature as
the persons who are under Cmuéamne have been transferred and

not a single person who was not under CTO%§ have been ordered 1to

be transterred to Goa T.D. by impugned order to the same Goa T.D.
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He has further claimed that he has four years old school going
son, the transfer order in the mid-academic session is therefore,

bad in Iaw. Further, 1t 1s argued that his mother who 1is sick

had tww\geartAattacks.
0.A. No.&88/2001,

T, Vjappiicant was appointed as TOA (Glerk) on 22.3.1977
and/ prippt b oas J.T.0. on 20.12.19396, On  6.9.2001, the

gher measurements which charges have been denied 1in his

eply dt. 20,9,2001. The appiicant was issued charge-sheet

;‘!
!
t

iema., The Discipiinary Authority without waiting fof repiy

applicant on the charge sheet déc1ded to hold an enquiry
7 d\‘abpointedEnquiry Officer, as well as, Presenting Officer on
s:;%\day i.e. to say 15.10.2001. Appiicant subitted his reply
to  the repiy‘to the charge sheet and has stated that he has not
been given inspection of document, as well as, the Enquiry and
Fresenging Officers could not have been appointed without
considering hig repiy. The Disciplinary Authority appointed

fresh Enquiry Officer to conduct the 'enquiry on 31.10.2001, C

"

n

qxf'

9.11.2001, the‘preliminary hearing was fixed for 20.11.2001 Y
- i.»

-’
Enquiry Officer and during the pendency of enquiry applicant hés'
been transferred from office of General Manager (East} Pune to
GOQ T.D. Thg appiicant has repreéented 6.12.2001 and bhas
approached this Tribunal immediately thereafter on 10.12.2001,

The main grievance of applicant is that the transfer order 1is

punitive in nature as he together with 19 persons under c}oqg

unger Rule CCS (CCA) Ruies, 1965 on the alliegations mentioned 1in

4
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alone have been transferred .ny the single order. It is argued

that‘as per Instruction 86 of Posts and Telegraph Manual Vol.

IITI during the pendency of disciplinary proceedings he couid not»

be transferred. Further, it is argued that his daughters are
studying 1in College and therefore, transfer could not be ordered
during mid-academic session. He has aiso ciaimed that he 1is 1in
difficulty because his wife is working at Pune and under the

guideiines, he should be posted at a place where his wife 1is

working.

0.A., N0.889/2001.

joed as | P+~L.0. ‘on 1.7.1999. Applicant was transferred
§ /"" ' : )
imneT to Bhusawal in the month of July, 2001, The

applicant was issued with a charge sheet on 15.10.2001 alleging

'tha%/ he had certified the bills of contractors at higher

/Mmeasuremsnt., The applicant replied -to the charge sheet on

£

9.11,2001, on 19.11.2001 the Respondents appointed Enquiry
OfFficer and Presenting Officer for conduct of enquiry against
applicant. In the meantime, on 19,11.,2001, applicant has been

transferred along with 19 other persons on the same day. The

enguiry officer Tixed 29.11.2001 for preliminary hearing. - On

5

/ §,12,2001 appligant submitted his reply against the order of

vtransfer. The present OA is filed on 10.12.2001. Applicant has
stated in para 4.9 that he is being singied out amongst others
for transfer though he is facing disciplinary -action. Learned
Counsel for the applicant has contended that the app]icant’s

transfer pending enquiry 1is punitive in nature in terms of

i



~-l0-
Instruction 86 of  Posts and Telegraph Manual Vol.IlI
as he has been transferred along with 19 othar persons who are
either facingldisc1pJ1nary proceedings or criminal prosecution.

0.A. No,890/2001.

e ‘applicant was appointed as Wireless Operator on

promoted as J,T.0, from October, 1992,

Subsequentfy\ he was transferred from Mumbai to Akola in the year

’

s /submitited that the applicant was issued with a

Jorimingl proceedings is in progress. The Respondents have issued

Rer order on 26.11,2001 +transferring him from Te1eqbﬁy«

i¢ial, then the official should not be transferred out of the
jurisdiction of the disciplinary authority. Therefore, it is
argued that the order of transfer is punitive in nature and 1is

issued with mala fide intention to punish the applicant.

0.A. No.891/2001,

The applicant was appointed as Phone Inspector 'ksn
+

o

: N
on 25.4,1989 and posted at Nanded. He was further transferred to

H

24,4,1974 and subsequentiy promoted as J.T7.0., ¢ {Group B

Akola in the year 1992, It is submitted that he was issued with
a charge Sheet by the Anti Corruption Branch and a criminal
proceedings is in progress. The Respondents have issued an order

an 26.11.2001 transferring the appiicant from Akola T.D. to Goa



e

T p. It is argued the transfer order ig in violation of Rule 66
of P & T Manual vol. IIT which stipulates that if disciplinary
case is pending against an official, then the official should not
ne transferred out of the jurisdiction of the Disciplinary
Authority. Further, it 1is submitted that he igs having two
daughters to be married off and an ailing oid mother. Finally it
is argued that the transfer order 18 punitive in nature and 18

issued with mala fide intention to punish the applicant.

0.A. No.908/2001. o

inted as J.T.0. (Group ‘g’ post)

d at Aurangabad. He was transferred

o

4.7,1991//and 27;
5/6n i2 6.200’/in public interest. 1t is submitted that
/‘

guthorities of Anti Corruption Branch have issued a charge

<

2bt/on 24.4.1998 and a criminal proceedings are in progress.

Respondents have issued an order dt. 26.11.,2001 transferring

e
the applicant from tatur T.D. to Goa T.D. It is submitted that
the transfer order 18 in violation of Rule 66 of Post and
Telegraphs Manual voi.IIT which cleariy stipulates that if
disciplinary case is pending against an official, then the
official should not be transferred outside the jurisdiction of
}ﬁe ‘Disciplinary Authority and ciaims that the tranéfer order 1is

spunitive in natur® and is issued with malafide intention to
punish the applicant, Further, it is alieged that the applicant
is having school-going children and the transfer order is issued

N

in the mid-academic session,

0.A, No. 912/2001,

The applicant was appointed as J.T.0. on 27.4.1995 and
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:f ) promotea as Sup Livisional Engineer on orriclating pasis w.e.r,

mMarcn, zouol, - Tne appiicant was 1ssueq W+ER a charge-sneet qt.
A=

E Z1,4.,1945 ana Enguiry ourricer was appointea on 17.5, 7194y, Since

there was
| .
approacneo the Triounai vigde U.A.NO. 0643/9Y

daisposea of with a aqirection to compiete the aisciptinary

proceeainds\, within a period or six months trom 14.8,2000., Tnougn

g compiete, no finai orager 1s passedq. It 1s,

)T Instruction 66 or rost ana ieiegrapns Manuai vol.iil 1t
aisciplinary case 1s pendaing, then the orriclal couid not pe
transrerrea obn OT The Jurisaiction or  tne o1sc1p|;nary
autnority. Tne transter oraer 18, theretore, punitive ih nature
ana 1s 1ssued with maiatide intention 1In order tTO punish tThe
appiicant. Further, 1t 1s submitted that the applicant 1s having
8CNOO1-goIng cnilildren ana the transter oraer 1s 1ssued 1in the
mig-academic session.,

U.A. NU.: Y16/2001. ' ) ' »

Tne appiicant was appointed as Technicwsn on 10.12. 1950
ana was promotea as J.i.U, On Z3.17.1998. 1T 1§ supmittea that
the appiicant was 1ssued with a charge-sneet alleging that he nhadg
faltea to follow tormalities  wniie 'prov1o1ng new teiepnone
connections. 1nougn the enquiry 1s complete, no tinal oraer 1s
pésseo ana theretore tﬁe aiscipiinary proceeaings 1S ST11i
penaing. “ne abpl1cant 1s transterred alongwith zu other J.7.us,
are transrerrea to Goa |.U. Trom Kalyan .. 1t 18 arguea that
in terms or Instruction 66 or PoOST and lelegraph Manual! vol.1IL

wnich stipuiates that 1f aiscipiinary case 1s penaing aga1nst an

official, tnen the official snoula not be transterrea out ot the

\
NO progress 1n the conhauct ot 8nguiry, the appticant.

ana the VA was.

. e
peen cancelied on the grouna that. ne  whHEN-

yivisional Engineer. It 1s arguea that éven as J.T.0., 1In ,
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jurisdiction of the disciplinary auﬁhority. Further, it is
submitted that applicant’s brother is\studying in college, wife
is under medical treatment and he has also submitted disability

cartificate of app]iéant’s sister to prove that his stay at the

present station is very much essential.

-
1

A, No, 10/2002.

The applicant was appointed as Transmission Assistant on

7.12.1975 and promoted as J.7.0. on 21.6.1999.' It is submitted
that the applicant inspite of not facing with any departmental or
criminal :proceed1ngs, he has been transferred to Goa T.D. from
lafﬁéurangabaq T.D. along with others who are facing departmental or

criminal proceedings exeept the appiicant. He assails the order

on the groupg/that een included in the transfer order with

o

I narson w@'

MRying sc boi-going children and the transfer order 1is issued

" ciout, It is argued that the applicant is
s .

“d-academic session., It is also submitted that applicant
patient of Diabetes and hypertension.
In all the casés, the objection of counsel for applicant
s that the applicants could not Dbe transferred pending
discipiinary proceedings/criminal proceedings in view of
Instruction 66 of the Post and Telegraph Manual Vol.III. It s
/z§e11 settled gﬁat an employeé‘@ho is appointed on a transferabTe
post is 1iable to be transferred from one place to another and he
cannot raise a grievance against it. Transfer is an ordinary
incident of service and in respect of government sarvants it is a
normail feature. No one has any right to remain at one place
~where an emplioyee is in a cadre which he joins with an open eye

that he can be transferred. Instructions under 66 of the Post
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ana ‘retegraph Manual vo1i. III 18 oniy an aaministratctive
1nstruCt10n,_ wnicn may pe of daggistance Wnile ordaering transzter,
put tnat cannot pe enrorcea in court of Law ana tnererore, we are

not 1mpressea with tne argument that 1n view Or ingtructions the

appliticant ouid not pe transrerred auring the penasncy o0 the

01501p11nar¥ pProceeaings. same principie apply 1in respect or

't cases and 1r somepoday 18 peing prosecuteda, tnen

ne a well sSeeK l1eave, wnich will pe a gooa grounda ror

Sanctiofing Or leave 10r the emplLoyer g0 that the person attends

cour Yroceeaings, DUt even on tnat grouna 1t cannot pe said
that\ tne autnorities ao not.nave the power <TO transrer merqggiy
pecause criminal proceeaings 18 penaing at the St&thﬁ wnhere ne
18 pOostaa.

19. ine argument or pearnea counsel that Zu persons inciuaing
appiicants who nave peen transrerred rrom airrerent ‘reiecom

N\

u1str1cns) all OrI wnom nave bpeen traﬁSIGIIGQ TO Woa T.D,

Simuitaneously, creates a dount that a buncn of officers have oéen
S1ngleda out eXCept one {(applLicant 1n VA NO.1U/ZUUZ) against wnom
aisciplinary oOr Criminal proceedings 18 not pena1hg ana sent to
one piace. Inere 18 noO expitanation rrom tThe 81406 Or the
kesponaents as TO NOW ana wny, names Of OIT1Cers Wno are not
unaer cxoug,ls not tnere 1in oraeé? Orricers wno Are unaer c1gg§:
aione are tners. Had 1Tt Dpeen a Case OI One Or TWO Or tnree
OII1Cers, wno would nave peen transrerred S1muitaneousiy, then we
COula nave taken 1T as a CO-1NClaence Or Chance tnat SOme persons
stanas transrerred. But, here we rind tnatgfﬁno nave peen
transrerrea, buncnea togetner,w unaer c10ug, ~Notning nas peen

Snown to tne contrary despite sSuch a plea belng raised by
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Socifonce
appticants except retlilance 1S peing ptaced onipower of officers
To transfer as well as transfer 1s an incigence ot service. when

attegations of malice was being made against responaents, then 1t

was 1ncumpent for respongents to have assigned the reasons as tvo
now Tthis happened. Because ot this transfer of simitariy
si1tuatea officers ana the apsence of reason from thne sige of
respongents 1n transferring off1ce§kounpnec together, against wnom
discipiinary proceeaings are pending or criminal proceeaings are

going on indicates that the action of the transterring authority

|
|

! czoug; Had tnis Dpeen not there, then there were bound toO b8

18 not a bona fige one ana ne has singiled out tnose wno are unaer

officers wno are not unaer c}) . Direct eviaence of maiice 1s

difficuit but 1t J3€ fyrom circymstances that one has TO arrive to

‘ conc Lugion, HeRé, we Tin

~ryg e /

aiscipyinary pr CGGGT{Q

officers wno were unaer ’cuoqu

or criminal "~ prosecution penaing 1n

different gistrLicts ana in d1fferent Divisions of Manarashtra
C1rCle,/,,Staho to transferrdto same division 11n Goa then
cons19él1ng the numper of officers transferrea, 1t 18 reasonable
to /éQQC|uoe that tng transferring autnority nas p1cxéa up onty

6§é persons wno are unaer cioud. 1t 18 the penaency of

/
proceedings mentionea above which appears the Das1s for‘p1CK1ng

officiais ror transter. Tnhe power or transter conterrea appears

TO De punitive 1n néture wnere persons under cloud alone are

peing sent to Goa felecom Di1strict. However, as we are of tne

?f opinion that the transferring officer i1nstead or exercising the

a2 power fo: wnicn 1t nas peen conferrea to transtrer appears to have

sent the orticers unaer cloud to Goa Telecom District, 18 8
punitive 1In nature, 1t 18 colourable exercise of power wnich 1s
pad 1n iaw. Thus, we would 11ke tOo quash the oraer and dairect
The respondents that while exercising the power of transter, 1f
there 18 necessity of certain JiOs to pe sent to Goa 1.D. then

f297 hage to see that not only those persons wno are under cloud.
shouia pe bunchea togetnefzggi while transferring 1t 1S not oniy
that what 1s being aane 1s bonafideiy done put 1t shouila also
appear that he 1s exercising power bonarigeiy. it 1s qusw

| respons1o1|1tn equally, 1o see that none points f1nger n respect

i, ‘ of manner 1in which power 1s exercised.
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AL Beside, wnat nas been saia apove, even 1T the responaents
wianted To transter appiicants then 1in respect of appiicants 1n
The ejeven VAS DpeTore uUsS tThey were supposed tTo Tollow the law
enunciated Dy The Supreme COUrt 1n the case Of Di1rector General
OT tQucation Vs, U, Karuppathevan {(1YY94) 28 AIC Y4} wherein Apex
Court nas held that

AlThOUgh there 1S NO suUch rule, we are of the View that

1n errecting transrer, the tact that the children Or an

loyee are studaying shouida be given que weight, 1T the
gencies Ot the service are not urgent .

eifeven LVAs except U.A. NOS, 88Y/Z2001 ang 8YU/Z20U1 tThat
tne$§\:n1 Len are studying, no reasonh has peen assignea 1n
written statements OT The Y U.AS. 1no1cating as To what was so

\
nrgent % at transter was necessary 11n exigencies ot service.

on Th1s grouna tThe TtTranster ot applicants “1n  0.,A,

and TU/ZUUZ, having been made 1In TtThe m1u-acaoem1c

1
trbnsrerreo W1lth immedgiate ertrect.
!

Z]Fl inere 1s adaitionatl ground ftor which transter ot
Appticant A.R,.Patill, appiticant ot U.,A.NO. ¥Y12/7200%17 18 bad 1n
taw. A.R. Patill was WwOorking as sSub-bivisional &ngineer 1In

orTricilating capacity on tThe date transter was ordered, 1T nas

peen argueg that The orricer transrerring nim 1i.e, nier uenergf
: ™

[

[y

Manager, fé|ecom Maharasntra circie was not competent to transrér
nim, and thererore, nhis transrter 18 pad 1n law. 4here appears
supstance 1n this argument aiso, The respondgents justirication
Tor canceliing transter or A.J. Jawaile, one Oor 1The <21 persons
initially transterred, 18 That he was sub-uivisionhat kEnginheer at

retevant time ang thererore he Could NOT De transrterrea. If AU,

~Jawale couid not D8 tTranstrerred then now This appiicant nhas been

transterred by TtThe same authority. There couid not be aavanhcead
explanation tTrom responadents’ side, specilatily transferring an
orriciating sub-vivisional engineer as J.7T.0. Tnus, so rar

transrer or this ortricer, hamely - A.K, PFatel 18 concerned, 1T

.18 aiso pagd ror that reason.

cannot pe gilven errect ana tThey coula have peen

“anqrerreo at The ena ot tThe academic session. They coulagﬂ@i

N
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ys I Here, we are required to aeal with the case or appiicant
in OA Nos. 10/2002 separately. Wwe fina that in his case neither
any criminal prosecution nor any disciplinary proceeaings nas
peen 1nitiateda. He 18 oniy buncnea togetner witn tnose facing
criminadt brosecutlon or discipiinary proceedaings ana taus casting
stigma on nim. we are not 1inciinea to upnoid tne oraer of
transfer in ptner VU.AS. ana tnererore so far appiicant or tnis
case 1S concerneda tnere 1s nothing wrong with the oraer except
tnat nis cniidren are stuaying ana tnererore, his oraer of
transter can bpe effectea atter tne ena or acaaemic session, but

e - .
wngp/wé]ﬁave re:f;déd finaing that whiie ordering transfer the

et

g’exerc1sé of power py transferring officer 18 coiourabie eXercise
~—

kKe/ to (/quasn the 1impugned oraer passed

it nas been pointea out tnat some officers stana
gg;aeved ana await tne decision on tneir application ror interim
reilef. we reserved oraers in tnese cases ana tnerefore we wouid
11Kke to airect the responaents tnat officers wno stands reileved

ana nave not joined at Goa Teiecom Division, tney wiill grant

appropriate leave due to sucn officer ana i1n case leave 18 not

aue To any one then special. i1eave 18 to be given witnout breax 1in

{%erv1ce.

Ve -

2% For aforesala reasons, tne O.A. Nos. 885/2001, 88672001,
887/2001, 888/2001, 889/2001, 890/2001, 891/2001, - 908/2001,
91%/2001, 916/2001 ana 10/2002 are allowea witn apove directions

ana tne oraer or transrer dt 26.11.2001 18 set a31aegwm¢unmc’

v e e bt
T S — -
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