CENTRAL ADMINISTKATIVE TRI1BUNAL

MUMBAL BENCH

patea on this the [9# dav of Eu%wuz 2002 .
(X w2

coram: Hon‘bie Mr.Justice Birendra Diksnit - vice Chairman
Hon'blie Mr.g.N.Banaaur . - Member (A}

{1) o 0.A.885 of 2001
B.K,Katkar,
JUnior reiecom vrricer,
U/0 D1V.Engineer Yerawadqa,
Pune.
{BY AQvocate sShril b.v.sangai with
snr1 s$.v.Marne)j

VERSUS

1, union or indala
througn the secretary,
MIN18try or communications,.
sancnar Bhawan, New bethl.
4. " ‘rne Chiler eneral Manager,
Manarastra ‘leiecom Circie,
Mumpal - 411 uulL,
3. Principal Generai Manhager (mast),.
rune rTeiecom, ‘
Telepnone Bnawan,. Bajlrao Koad,
rune - 41l vuz,
{BY Advocate snri v.s.Masurkar) ~ Kesponaents

{4) U.A.886 or 2001

D.S. Harigangam,

JUN1or vetiecom viricer,

U/0 General Manager (kast),
shankgersneth Koad,

rune.
(BY AQvocate snri v.v.sangai with
SNT1 5.V.Marne) " - Applicant
VERSUS .
1. union or indla

Thnrougn the secratary,
M1lnistry or communications,
sancnar shawan, New belini.
. Tne chier general Manager,
Manarastra ‘reliecom Circie,
mMumpal 411 vul,
3. 'ne enerai Manager,
rune Tetecom,
Kumar kstate Buiiaing,
Sankertsheth Koaa,
rune.
{ BY Aavocate Snri V.s.Masurkar) - Responasnts ..

ﬁ'\}’r-)( V L'—»‘x&'vt.olol.
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U.A.687 or 2001

v.s.dain, .
JUN1Or tretecom viricer (rnonej},

U/0 bivisional kngineer {TIUHKS);lN

rune teiecom,rune. \
{BY Aavocate snri b.v. banaal with.
BAr1 s.v.Marne) S

- VERSUY

union Ot ilhala
Through the Secretary,
M1N1STry Or Communication,
‘sanchar Bnawan, New belini.
Tne Cnlet weneral Manager,
Maharastra Telecom (ircie, -
Mumpal. :
ne yeneral Manager,

rune reiecom bL1STrict,

pepr.or Ttelecommunications (HSNL), .

Telepnone pnawan, bajlirao Koad,
rune 411 uui.
{BY Aavocate sSnri v.¥.Masurgar)

0.A.888 or 2001

M.H.sagar,

JUnior reirecom viricer,
U/0 wenerai Manager (rastj,
shankersnetn Koaaq,

rune.,

{BY AavocCate snri1 b.v.tangai witn .

5nr1 $.v,Mmarne)
VEK$US

union Or indaia
tnhrougn the secretary, .
M1nisStry or communications,
sanchar shawan,New beLhi.
‘he Chiet General Manager,
Maharastra Telecom Circie,
Mumbpazil.

‘'‘ne yenerat Manager gnast),
rune ‘tetecom,”

Kumar sstate suiiding,
shanKersnath Koaaq,rune.
{BY AQvocate sSnri v.s.Mmasurkar) . ..

0.A.888 or 2001

K.P. Parii,

Junior TrTeiecom VUrricer (¥necone),

U/0 uweneral Manager (‘reiecom},

Jaigaon - 440 Uul.

(BY Advocate sSnri b.v.Gangai with
Snri s.v.Marne)

p oK

- Appiilcant

- Kesponaents

. =--Appliicant
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union 01 inaia

Tnrougn theé syecretary,
M1nistry oOr Lommunications,
sancnar snawan, New veinil.,
The Cnietr General Mmanager,
Maharastra 1elecom Lerle,q:
Mumpail.

ne senerait Manager,g

.Jaigaon reiecom LiISTrictT, . .

bepartment or Telecommunications. (HbNh},

Telepnone shawan,Jalgaon.

~{BY Aavocate snri v.y.Masurkar)..

OA 890 or 2001

sunwant Motiram Nagie,
Junlor ‘reiecom urricer,
Bharat sanchar Nigam hta.,
AKROla.

(By Advocate Shri K. R Yelwe)
VERSUS .

union Or inhdia

Tnrougn the secretary to thne
government Ot india,
M1nistry or communications,

{bepartment Or ‘telecommunications}). .
- sanchar snawan,

New belini.

The ¢hiler uenerat. Manager (Lelecom),

Manarastra Clrcie,

Bnarat sanchar Nigam Ltd.,

Mumpai,

rne yeneral Manager, .

Telecom pistrice,

Akola. -

(By Advocate Shri V. S. Masurkar)
0.A.891 or 2001

rYrakasn rRanu Mnaske,
JUN10r relecom ULrlCer
Bnarat sancnar Nigam LTd.,
AKRola,

(By Advocate Shri K. R, Yelwe)
VERBUH

union Ot indaia
tTharougn the jyecretary to tne
government or inaia,

{bepartment or Leiecommunlcatzon5}=

sancnar bBhawan,

New velni.

The Cnier ueneral Manager,
relecom Maharastra Circie,

ppnarat sancnar Nigam LTd.,
Mumbail. ,

ine enerai Manager,

relecom P1STricet,

AKolia,

{BY Aavocate. 5nr1 V.5.Masurkar).

porr N

'wxesponaentS;

- Appiicant

-~ Kesponaents.

.o =LAppLlcant

.. -~ KOeSponaents

'5504'
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rragasn hdanmantrao Ladanekar,
JUnior ‘Teiecom vrricer,
gharat sancnar Nlgam bLtTda.,

ARola.
{BY Aavocate b.v.gangai with .

Shri $.v.Marne)

union Or inaa

tTnrougn tne secretary to the
Government oOr indla,

MinistTtry Or communications,.
{Vepartment Or ‘rTeiecommunications)..
sanchar Bhawan,

New Dbelni.

Tne Cnhier yenerai Manager (IGLGCOM),
Maharastra Circle, :

Bnarat sancnar Nigam Ltd.,

Mumbazl. _

{ BY Advocate snri v.b.Masurkar)

VA 912 or 2001

A.K.patil,

SuUp V1V, Engineer,
{survey/rransmission 11}
pepartment Or ‘reiecommuication,
Jaitgaon.

{BY AQvocate shrl G.s.walla) -

VERBUY

union ot lnaia

througn the Chiet ueneral nanager,
Manarastra ‘relecom C1rcie,.
rountain Telecom Building,

FOrt, Mumpal 4UU UUL.

The General Manager,.

Jalgaon ‘relecom D1STrict,. ..
Jaigaon 4459 uui, -

{BY AdAvocate Snri V.y.Masurgar)

U.A.916 or 2001 .

manesn vijay singh sujar,

JUnior Telecom uUrricer,

U/0 yenarat Manager telecom,

vasail,

(BY Aavocate Snrl p.v.gangai with

Shiri s.v.marne) ' : -
. ’ VERSUY

Union Or 1naia :

tnrougn tne sSecretary,

MINi1stry or communications,

wancnhar snawvan,

New beinl.

N

p o

- Applicant

. = Kesponaents

-=. Applicant

. ~, Responaents . .

- Appiicant .
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The Chler ueneral Manager,
Manarastra teiecom (ircle,
Mumbali - 411 wulL, -
The Assistant eneral Manager, .
Kalyan ‘teiecom, Kalyan 441 Jul.

(BY AQvocate SNril V.5.MasSurkar) .. ..- Kesponaents

0.A. 10 or 2002

sarjerao shagaji More,
JuUnior treitecom vurticer,

U/0 General Manager,
Aurangapad ‘l'elecom bigtrict,. -

-Aurangabpada.
{BY Advocate sShrl p.v.ygangal with
Snri1 s.v.marne) ‘—Appliicant
VERYUS

union Or india

througn tne Necretary,
M1nistry or Teliecommunications,
sancnar Bnawan, New baini.
The Chler General Manager,
Maharastra -reiecom Circie,
rountaln Teitecom Buliidaing,
¥ort, Mumbal - 4uu UL,

The General Mmanager,
Aurangapad ‘itetLecom Li1gtrice, .
¢C.T.U,, Bullding,Banaaurpura,
Aurangapad.

(BY Advocate ¥nri V.¥.Masurkar) .. - Kesponaents. .

B0
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D UK DER
Birendra DIKsNIT, vice-ihairman.

inese eleven uridinal Appiications moved unger section 1Y

‘OT Agministrative Iripunails ACT, 14Y8h have pesn T1l!ed Dy Junior

teiecom UTTICErs postea at girrerent 4ivisions Or mMaharasntra
Circie OF pharat sanchar Nigam Limited {1n sShort, BSNLJ) who nave
Deen transrerrea py a common transtrer order. yne transter orv
each OT <tne applicant 18 Trom their respective ielecom LIVISION
To Woa letlecom uwivision, the transrer oraer nas peen
co%mun1cateo' To appificants by AssiIstant General Mahager (Si) at
the oTTice OTr Chiet Generat Manager, |{ejecom, Maharastra vircte,
Mumpal by letter dqdgated ¢6.11.20U00 ©on a tetter neaq OT BYSNL
wherein 1t 18 stated that as per approval or chiler General
Manager Manarasntra GCircie, Mumpal the salg transters andg
pOsStings are oraerea. AS each appticant has chatlengea thae oraer
o7 Transrer py T11I1hg separate UA. 1n Tthese UAS., peside Taking
common  grounds, tThey have ralsed pleas on merit appiicapie to

thaiviaual cases.

Z. The ~ facts giviig rise to these UAS are that The

- applicants are Junior Tetecom Officers (for snort JT0) GCS Grage

"B° cadre peionging to manarasntra Circle of BSNL. 1Tne cadare of
J.7.0'8 18 a circie cadre. A circie 18 a@iviged 1nto Divisions
ana appiicants are posteag 1in different Divisions of Manarasntra
circie. Tnougn eieven J4.T.U.°'s have approached this Jribunal
chattenging the impugnea oraer, 20 J.T,0.°'S Delonging o
different aivisions nave peen transferrea from thelr respective
Divisions to Goa vivision. 1The 1nitiat transter oraer was or 21
persons of different divisions put as transrer orger of one

ﬁ.w .|a7



7 .
officer nas peen cancellied for whicn the reason pointed Oout
during argQument 18 that he was wrongly shown as he was S.D.gﬁ
é%ﬂ ni1s appointing authority 18 nigher 1in rank tnhan parson who
passeg oraer., AS all the appiicants are d1ssat1srieo by that

transter, they nave fileda these L.As.

3. Tne common grouna of cnalienge 1n all U.As.mgyhu1s that
appticants nhave elther bpeen charge-sneetea ana are facing
disciplinary proceeding or are facing criminal prosecution,
ACCOraing to case Sset up Dy applicants, eacn appticant has

supmittea representation against nis transrer socon after, but as
nothing has peen aone Dy respondent oraering transrer, therefore

They have approached this iripunal.

4, Tne case of each applicant couilda be examinea separatety
ane being dasided ogelher '

on merit, butlas pileas raised by appiicants In  ati cases are
P

more or 1ess common ana Same. Arguments aavanced Dby isarned
counset for appf1cants 18 el1ther appiicant couila not  pe
transferrea aue to pendency of aisciplinary proceeaings or ne
couta not pe transterrea during penagency of criminai cases. AS

arguments are common, altl the cases can De ai1sposed of py common

oraer.

5. The common argument by learned counsei on the pasis of
stana taken 1n Tthese cases 18 that alil the appiicants as well as
non-app{1cants, except one, are facing either aisciplinary

proceeqaings Or criminal prosecution and thererore they have peen
s1ngled out ana transterrea 1in mass to Goa Teiecom Division Trom
different Divisions., On that pasis the common argument wnich has
peen advanced 1s that the transfer orger 1s 1n the nature of
punishment and 1§ nOTt 1N The exigencies Or servics, Tne
applicants claim; 18 aiso that the order nas peen 1ssued 1n
colourapie exercise oTf power ana 1s abuse of the power py
authority. 4Tne argument 18 that the order 1s vitlatea ague tTo
maiice 1n taw pbeside peing in violation of Ruiles 66, 67 ana 68 or

Aot . .8
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departmental 1nSTructions as pupiishea 1in voiume - IIf or Manual
or Department or PoSts ana Telegrapn at pages 28 - 29, Eacn
appiicants nas aiso . higniighted persona:r difficuity ana maae
-]
grievance against the transrer oraer as being 1ssueda in

mid-academiC 8ession wnen thelr cniidaren are studying or because

appiicant himseir 1S Or SOme Of n1sS ramily memper 1s 1ll.

6. The stana of appiicants nas peen disputea py Respondaents.

Accoraing to tne Responaents, <tTh1s Tripunal lacks 1inherent
jurisaiction TO entertain and try originat appiications fiiea py
appiicants. The dround ror challenging the jurisaiction 1s that
BSNL 18 a government company whicn nas_nbt peen notiriea under
section 14 {2) or <the Administrative Tripunais Act, 1985 (in
8nort AcCt) ana, tnererore, tTNlg ' Tripunat  1acks - inherent
jurisaiction TO entertain these c¢ases WNnich are against BSKL.
the Kespoﬁaents nave aiso disputea the ciaim oOr appiicants on
merits. ‘‘helr sStand 18 that the applicant peing JTU or GCs ur.
- B cadre, wnicn nappensg to be a Circie cadare, the appllcante are
liapie to pe transrerred 1n accoraance with cConaitions Or Service
anywnere 1in the Manarasntra ‘leiecom C1rcie, wnicn <Consists or-
state or Manarasntra ana State or Goa. AS all the 0.AS. have
pbeen argueda simultaneously, as they raisea more Or less common
groundas, tTney are peing aisposea OI DY a common order.

7. The learnea counsei tor Responaents hnas argueda . tnat égg
appi1cant 1S WOrK1ng with BSNL and as the Oraer of transrer nas
peen passea DY HSNL, Wnlcn has not peen notifieda unaer section 14
{4} or tne AcCt, tnerexore; Thls 1Tripunal qoes not. have
jurisaiction TO entertaln the VA ana grant relief prayea tor by

The appilcants. He polntea out trom aocuments filea that ail tne

,S'W . -
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¥
oraers and correspondences under cnatienge are from BsSNL and they
are not 1n exercise Or power as an orricer or wunion oi Inaia.
rne argument 18 TNat as BsNL 18 not notified unaer Section 14 (%)
of tne Act, matter aoes not fall witnin. tne jJurisdiction
conrerred on this ‘rripunai. Snri p.v.sangai, Aavocate appearing
on penalr Of <tThe appiicants opposSed tThe objection raiseda. His
contention 18 that aamittediy appiicants peiong to GCS ur. B
caare ana as tTnhe orricers o0t GUSs GYr. B cadre have not peen
apsorpea py BSNL Tiii TnNig dqate, tThey continue tTo be unaer
employment Or centrai Government ana as tne transferring officer

18 an officer or Central overnment, ne nas passea oraer 1in

exercise Or power as an orricer qg tentral uovernment ana not as

an officer or BSNL.

&. unaispureqly, empicyees 0r Gr. - ¢ ana ‘b, who égg;
working witn <the Telecommunication Department, optea 1or peing
apsorped by BSNL, wnhnich nas its own 1dentity as a - government
Company, a&nd the empiloyees OI The Sald TWO Groups stana anhsorned
ana are now empioyees. OI HuNL. %? éppllcants claimed tThemselives
To bpe GMPLOYSQS O union o1 Inala beionging to Telecommunication

vepartment 1n Gr. ¥, Wwno are posted on IOor managing the wWork ot

"~ BSNL., ‘'ne stand taken py appiicants 18 That they are worging as

empioyees oI Government o1 Inaia ana are directliy getting oraers
ITrom O©OIflcers Or <the Government Of ilhala ana as transter ordaer
nas peen passed DY an 0Orricer or cCentrai overnment, the U.AS.
are malntalnanie. Accoraing tTO argument Or Mr. Gangal uniess
applicants are absorbea bpy BsNL, arter due trormaiities, tThey
continue to pe employees or union or India. He nas pointed out
that tne appiicants nave neitner been absorpea py SsNL nor tney
have neen asgea to give optloﬁ for apsorption by BSKNL.

&.M ‘.oolOr -
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9. The argument ot kearnea  cCounset tor Responaents
Mr.vV.5.Masurkar has been tTnat appllcants are empioyees Or HBSNLu
anda Kespondents relied upon the aecision or Prapir Kanti Choudhry
VS. union Ot tnala & Oothers passed 1n UA NO.Z/ZUUul @eclded on
3.1.4001 py Calcutta sench oOr tThe <(entrai Aaministrative
1Tripunai, that appilcant aid become emplLoyeses O BSNL. ghrlous
otnher autnorities were aiso Cited by counsel ror appiicants to
SUpPPOrT N1S CONTention. ALtTer hearing counset tor <the parties
The juagement was reserved by us..

1y, We cannot unaerstanda as to why BSNL 1S NOT COM1Ng Up with
SpecliiC plea sSetrting out exact retationship witn Group °‘A° ana
Group ‘B' OIIlCers wno are WOrKing and managing 1ts8 arrairs. in
LNese VAS the judagment was reservea py us put %%%iﬁga tqbe neara
again on the Trequest Or learnea counser ror responaents.ggﬁwas
airrected TO De L1Sted as learnea counsei wantea THET a recent
juagment or Dpeinl nlén court in tne case Oor Ram Gopai verma vs,
union or inaia, (ZUUl Lap.iC 3/81) pe also considered. He citea
that juagment tO SnOW tnat The Velhl High COourt nas nheid that the
Centrai AGmMIN1STrative ‘Iripunail has no jurisdiction to entertain
petition 1n apsence or notification unaer section 14 (2) of the
Aaministrative Tripunais ACt. ExXcept piacing tne cases Or Prapir
Krantl cCnouahury (supra) Wnlch proceededa on the assumption that
“since tne Department or TeleCcommunicatlion has become KSNL W.e.T.
1.10.2001", we are not possessea of any material on recora on the
basis of wnich we can conctiuae tnat aii officers ana empioyees ot
pPepartment oI ‘reiecommunication Or UNion Or 1NAla worKing witn
ingifferent Circles or S8NL nave Decome BSNL empLoyees and cease
to be witn the concernea aepartment or union or inaia. We are

unable to unaerstana tnhnat wnen BsSNL was contesting inherent iack

B SpeX PRSI B N
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fina tnat fact 18 1in aispute. ‘Tne responaents are withhoiding
tne fact tnat wnetner officer transferring appilcants was an
officer on daeputation witn BSNL Or ne ordered 1n Qischarge of
functions as an officer or sovernment or . Inaia as weil as 1f
applicant stanas §g§§¥$ea‘zne case 1s aistinguisnedfs.
11. Learned Counsel 1Or Kesponaents has placed herore us the
aecision | 0TI Hukam <Chandara ¢oval vs. uUnion or India, (UR
NO.5b/4001 aeciced by the Mumbal Bencnh on 1iv.4,2001), whicn was
Taken up <TO Hompay Hign COUrt 1n Writ retition No.z2256/2001,
wnerein tnhe Hign Court hnhas upneid tThe oraer or ‘Tripunal by
leaving open the question for aetermination of jurisaiction. In
tnis case, tne opjection wnich has been taken before us nas not
been tne supject matter or considaeration.
1Z. The otner decision 1S O0r Action Committee. gualifiea
Telecom Tecnnical Assistants tor Promotion Posts of Junior
Teiscom Urricers & others vs, union Of inhaila & oOthers, (UA
NOS.24b, 278, 205 ana 282/2001 aeciaea on 23.7.2Z001).S0 Iar.tnls
case 18 concerned, 1T 18 a D1Vision Bench ordaer to wnich one 401
us was party. 1ne case reiated TO employees OI Group 'C', who
were 1ormeriy empioyees oOr union or India ana therein 1t was
aamittea case of parties that tne concernea empLoyees stood
apsornsd by HBSNL wnicn 18 not the case nhere. 1t\ 1S ' tOr <thne
reason -tnat uivision Hencnh arter KNowing that the empioyees or
that case pelng ahsorped Py BSNL and BSNL  being hot notirled
unaer yection 14(Z) Or the AcCt, that it heia no OA was
maintainanie perore tnhe ‘Iribunal.
13. A8 The responaents daia not disciose the relationsnip
aespite query peindg raisea DY us, The learnea counsel tor

responaents tried tO SN1IT TN resSponsiblilty On appLicants to
8.pan ' c.. 13,
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prove <that tThe ‘fripunail hasg Jjurisaiction by arguing that tne
buraen ot proof to snoyzg;lnunal has Jurlsalctlonéon applicants,
14, Thls takes us To the question as tTO whether applLicants
were requirea TO ShOW ouster Of Jjurisaiction ot the ‘Yripunai or
the responaents. the normai ruie 18 that the person wWno alleges
That a <ourt or Tripbunal does %;fhave jurisaiction naS’tdpnow
that the Court or <tripunal hearing a case does not have
jurisdliction. ‘rhe Learned Counsel 1or Kespondaents 18 not right in
contendaing tThat 1T was tor applicant to estapiish that the Court
nas jurisdiction. ‘he contention cannot he accepted., ‘The reason
1S that wnen the Responaents stand 18 that this I'ripunal aoes not
nave jurisaiction TO entertain anda Try <tTthis UA, 1T was tor
Kesponaents TO es8taniisn the lack oOr jurisdiction OI this
Iripunai. Fror examining as TO whiCh party was required to prove
;%g% O Jurisdiction we would ilKe TOo point out that nere the
BSNL 18 Supposeda TO poSsess documents which could Show the
reitationsnip O appiicants wlth H8¥NL ana the  status or
reiationsnip or officer oraering the sSala transrer. The ract 1s
within speclal knowiedage or BsSNL as to whetner group ‘A’ Officer
Or tTthe pepartment Or Telecommunication, who oraereda transfer,ggs
@Xercising power as an orficer oOr HSNL oOr as an officer ot
Teilecommunication Department Of URion Of lndala. AS the fact 18 1n
the special Knowiedde or respondaents ana as no affidavit or
aocument nas peen 1riied TO SNOW US €Xact relationsnip oOr
applicants or officer ordering transrer witnh BSNL, tThe
pretiminary objection or xesponaents is liablie To be rejected.

15, we woulida (iKe to point out nere that in one of tne case,

‘wnicn 18 not before us, we consiaerea 1t necessary to nave

3pecirlC stand Or respondents on arridavit 1r applicantg or tnat
-ty 1
y
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case wno are of yroup ‘B’ continue to be in tne empioyment of
union of India Oor tney are empioyees -0  BSNL. In . that case
counsei IOr HSNL Orally askKeda ror time tO oOptaln 1nstructions.
,&§§¥6 S%fﬂqn wWe granted time and asked TO flls arriagavit or an
'OiIlCGI or BSNL on 1t. Un next aate, when tnat Ccase was taken up,
Wwe asked the Learnea counset ror Kespondaents, wno nappens to bpe

a8
same counsel IOr HSNLAlND ThNese cases, ats TOo wnether arridavit was

w

peing filea, tThe Learnea Counsei Statea that BSNL wWas that not
going tOo rile any artiaavit in that réspect. Ine stand now taken
Tup Dperore us DY KesSpondents 1S that TNe onus or proving that the
Tripunal nas jurisaiction to Try tne case 1S on applicant.
16, Be 1T as 1t 1S, as we are Or tThe View that 1T was Ior the
responaeﬁts. To bpring retevant material for oustlng the
jurisaiction or tnis Tribunal anda as they nave not aone 1it, 1in
apgsence of any materiai to estaplish that the employer ot
applicants cease TO be The unionh Or india, the objlection Or the
~ Responaents tnat tnis Iribunai does not nave jurisaiction fails.
] This takes us TtO Consider tThe cialim Or applicants on merits.
17. Tne facts or aii the cases are more oOr 1es88 Similar
giving rise TO cCcommon duestion O iaw ana therefore, berore
considaering the case on merits, we woulid (ike TO narratgg€ the
facts of each case. AS the Learnea counsgel for appiicants first

arguea UA No.§87/2001, we will be considering it as leading case

for considering arguments.
PR sl ... 15,
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UA NO. 887/2001.

‘rne appllcant's case 18 tnat he. was appointea as

recanician on ivV,.b.1iY¥dd ana was promotea as Junior ‘Teiecom

ufficer, wnich 18 a sroup B° post on 13.6.1984. BY a Memo at.

28.10.1997/5.11.1997 tne D.£. rnones, Rural-1 proposeda to hoid an
enquiry against applicant ﬁnaer Ruie . 14 of tne Centrai Civii
services (ciassification, controir & Appeals) Ruies, 1965 (1in
Snort, CUs Kules). ‘‘he cCharges, 1in sunsnénca, were that the
applicant raiilea tO fOoliOW The tormalitles whlle DProviding six
new teiepnons connectlons; A repiy was supmitted pY applLicant on
28,11.1997 ana an enqulry was Conaucted and Enquiry Keport was
supmittea on 9.6.1998. The enquiry report 18 against the
appiicant, DHut 1Tt nas not peen rinaitised T1lil tThe passing Or the
lmpugned order whnen applicant togetner with z0 otnher Jtus nave
peen transrerred Irom the Orrice Or V.KE,(ITrunks) rune ‘Teiecom TO
GOa Teiepnone V1STricCct. 1Tne 0Opjection Or the appilcant 18 tThat
unaer insStruction o6b Or POST & ‘telegrapns Manual, voiL., III ne
couia ROt pe transtrerrea penaing enquiry. tne Luearnea Counsel
Ior appiicant has also contenaea that the oraer 18 punitive in
nature as ail the 21 persons wWno were transierrea {(except A.dJ.
Jawalie's (wno 18 at 81.NO.2Z) TransSier oraer has peen cancelied as
heé was "'not unaer CLlOUT W1Th 8©lther discipllnary or criminai
proceedings penaing ilke otners). It is furtner arguea Dpy the
uearned counsel for tne aépllcant that nig daugnter 18 STuaying
in College, tne transter orader 1S 1n the mla-academic sSesSsion 1S
1i1legal ana pada in iLaw,

U.A. NO.885/2001.

Tne applicant‘'s case 18 <that he was appointeda as
TYetepncone duUperator on 2Z2.3.1¥83 ana was promotea as Junior

Teltecom vrricer, which 18 a sroup ‘B* post on 8.7.1991, Oon
rs. » . ”0‘0160
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5.9.2001 a memo was issued to the applicant as to why
disciplinary proceedings should not be initiated against him in
respect of mis-conduct of certifying bills of contractors with
higher measurements. He has submitted his repiy on 20.9.2001
denying the alleged mis-conduct. It is then that the General

CCS

—h

Manager (East) Pune issued a charge sheet under Rule 16 0
{CCA) Rules, 1965 alleging that the applicant certified the bills
of  contractors with higher measurements with maia fide intention
and causing loss to the Department. The applicant submitted his
reply on 25,10,.2001. The Enquiry Officer Tixed the enquiry for
20.11.2001 on which date preiiminary hearing took place when
applicant denied all the charges. The said Disciplinary
Proceedihgs are pending and during tﬁe pendency of the said
proceedings on 26.11.2001, the applicant has been transferred

the General Manager (East) Pune Telecom

b}

from the office o
District to Goa T.D. He vrepresented on 6,12.2001 which
representation is pending. The Léarned Counsel for the applicant
has argued that the appiicant could not be transferred during the
pendency of Disciplinary Proceedings. He further argued that the
order 1is punitive in nature as the applicant has been transferred
together with 19 other persons who were either facing
discipiinary proceedings or c¢riminal prosecution who have been
singlied out for the purpose of transfer. On the basis of
averment in paragraph 4,10 that the appliicant’s daughter is
studying in School and yet the transfer has been ordered 1in the

mid~academic session, which is bad in Taw.

0.A. No. 886/2001,

The applicant was appointed as Telephone Operator on

. 19
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1.4.1986 and promoted as J.T7T.0. on 10.2.19%2. On 6,9.2001, the
applicant was asked to show cause as to why an enguiry should not
pe conducted against him for mis-conduct of certifying the bilis
of higher measurements. The applicant asked for supply of about
80 documents to enable him to éxp1a1n his position, which is not
disputed by Respondents. The appiicant submitted his repiy on
20.9,2001 denying the alleged mis-conduct., The applicant, who
was working at Yerawada Division, Pune was then transferred on
3.10.2001 to the office of the General Manager (East) Shankar
Seth Road, Pune. After said transfer, a charge sheet under Ruie
16 of CCS (CCA) Rules was iésued to apptlicant for certifying the
pills of contractors with higher measuremehts, with maia fide
intention and for causing loss to the department to which also

601, an Enquiry Officer was

L]
™\

appiicant repiied. On  31.10.:
appointed by the Genéra1 Manager (East) Pune Telecom District.
Now the enguiry has to take place and the Enguiry Officer has to
fix the date for hearing. But, before that applicant has been
transferred vide impugned order dt. 26.11.20071 to Goa T.D. The
applicant’s contention on merit is that under Instruction 66 of
Posts & Telegraph Manual Vol.III he could neither be transferred
duringv the pendency of disciplinary proceedings nor the exercise.
of power is bona fide. According to the arguments of the counse]
for the applicant, the transfer order is punitive 1in nature as
the persons who are under ciouéamne have ‘been transterred and
not a single person who was not under cloqg have been ordered to

be transterred to Goa T.D. by impugned order to the same Goa T.D.

B e -
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He has further claimed that he has four vears old school gqing
son, the transfer order in the mid-academic session is therefore,
bad in law. Further, it is argued that his mother who is sgick
had two heart attacks.

0.A. No.888/2001..

The applicant was appointed as TOA (Clerk) on 22.3.1977

96. On  6.9.2001, the

[da]

and promoted as J.T.0. on 20,12.1

applicant was asked to show cause as to why an enquiry shouid not

be conducted against him for mis-conduct of certifying the bilis

of higher measurements which charges have been denied in his

reply dt. 20.9.,2001. The appiicant was issued charge~sheet
T&under Rute CCS (CCA) Rules, 1965 on‘the allegations mentioned in
the Memo. The Discipliinary Authority without waiting Tor reply
of the applicant on the charge sheet decided to hold an enquiry
and appointed Enquiry Officer, as well as, Presenting Officer on
same day i.e. to say 15.10.2001. Applicant subitted his reply
to the reply to the charge sheet and has stated that he has not
been given inspection of document, as well as, the Enquiry and
Presenging Officers could not have been appointed without
considering his reply.  The Disciplinary Authority appointed
fresh Enquiry Officer to conduct the enquiry on 31.10.2001. On
9,11.2001, the preliminary hearing was fixed for 20.11.2001 by
Enquiry Officer and during the pendency of enquiry appliicant has
been transferred from office of General Manager (East) Pune to-
Goa T.D. The appiicant has represented 6.12.2001 and has
approached this Tribunal immediately thereafter on 10.12.2001.
The main grievance of applicant is that the transfer order is

punitive in nature as he together with 19 persons under clout
. . w
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oA

-9+

alone have been transferred by the single order. it is argued
that as per Instruction 66 of Posts and Telegrapn Manual VoI,
IIT during the pendency of disciplinary proceedings he could not
be transferred. Further, it is argued that his daughters are
studying in College and therefore, transfer could not be ordered
during mid-academic session. He has aiso claimed that he is in
difficulty because his wife 1is working at Pune and under the
guidelines, he should be posted at a place where his wife 1is
working.

0.A. No.88%/2001.

The app1icant was appointed as a Technician on 18.4,1984
and promoted as J.T.O. on 1.7.1999. Applicant was transferred
from Jamner to Bhusawal 1in the month of July, 2001, | The
appiicant was issued with a charge sheet on 15.10.2001 alieging
that he had certified the bills of contractors at higher

measuremant. The applicant repiied to the charge sheel on

9,11.2001, on -i9.11.2001 the Respondents appointed Enaquiry

Officer and Presenting Officer for conduct of enquiry against

appiicant. 1In the meantime, on 19.11.2001, applicant has been
transferred along with 19 other persons on the same day. The .
enquiry officer fixed 29.11,2001 fOr preliminary hearing. On
6§.12.2001 appliicant submitted his reply against the order of
transfer. The present OA is filed on 10.12.2001. Applicant has
stated in para 4.9 that he is being singied out amongst others
for transfer though he is facing disciplinary action. Learned
Counsel for the applicant has contended that the app}icant’s

transfer pending enguiry 1is punitive 1in nature 1in terms of
. ® & B wl
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Instruction 66 of Posts and Telegraph Manual Voi.I11

as nhe has been transferred along with 19 other persons who are

either facing disciplinary proceedings or criminal prosecution.

0.A, ‘NO.890/2061.

The applicant was appointed as Wireiess Operator on
7.5,1975 and promoted as J,T.0. From October, 1992,
Subsequently, he was transferred from Mumbai to Akola in the year
1996. It is submitted that the appiicant was issued with a
charge sheet on 16.7.1997 by the Anti Corruption Branch and the
criminal proceedings is in progress. The Respondents have issued
a transfer order on 26.11.,2001 transferring him from Telecom
District Akola to Goa T.D. and that the app11cant ‘has made a
representation on 4.12.2001 to the effect that the transter ﬁrder
is in violation of Rule 66 of Post & Telegraphs Manual Voi.III
which stipulates that if disciplinary case is péﬁding against the
official, then the official should not be transferred out of the
jurisdiction of the disciplinary authority. Therefore, it is
argued that the order of transfer is punitive in nature and is
iasued with mala fide intention to punish the applicant.

0.A, N0.8%1/2001,

The applicant was appointed as Phone Inspector on
74.4,1974 and subsequently promoted as J.7.0. (Group ' B ’ post)
on 25.4.1989 and posted at Nanded. He was Turther transferred to
Akola in the year 1992. It is submitted that he was issued with
a charge sheet by the Anti Corruption Branch and a criminal
proceedings is in progress. The Respondents have issued an order
on 26.11.2001 transferring the applicant from Akola T.D. to Goa

f
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T.D. It is argued the transfer order is 1in violation of Rule 66
of P & T Manual Vvol. III which stipulates that if discipiinary
case is pending against an official, then the official should not
be transferred out of the Jjurisdiction of the Disciplinary
Authority. Further, it 1is submitted that he 1is having two
daughters to be married off and an ailing oid mother. Finally it
is argued that the transfef order is punitive in nature and is
jssued with maia fide intention to punish the appiicant.

0.A. N0.908/2001,

The app1icant was appointed as J.7.0. (Group ‘B’ post)

w.a.f. 8.7.1991 and was posted at Aurangabad. He was transferred

“to Latur on 12.6.2001 in public interest. It is submitted that

the authorities of Anti Corruption Branch have issued a charge
sheet on 24.4.199%8 and a criminal proceedings are in progress.
The Respondents have issued an order dt., 26.11,2001 transferring
the applicant from tatur T.D. to Goa T.D. It is submitted that
the transfer order 1is in violation of Rule &6 of Post and
Telegraphs Manual Vol.III which cleariy stipulates that if
discipiinary case 1is pending against an official, then the
official should not be transferred outside the Jjurisdiction of
the Discipliinary Authority and ciaims that the transfer order is
punitive in nature and 1is dissued with malafide intention to
punish the applicant. Further, it is alleged that the appijcant
is having school-going children and the transfer order is issued
in the mid-academic session,

0.A. No. 912/2001.

The applicant was appointed as J.T7.0. on 27.4,1995% and

Ao~ ...,
w7



promotea as Sup Livisional Engineer on orricilating Dasis w.e.T.
march, zuoui. fne applicant was 1Ssued wish a charge-sneet at.
Z2(.4.,199% ana enguiry Urticer was appointea on 1Z.5.1Y45.,  Since
there was ho progress in the conauct oT enguiry, the appticant
approacnea the Tripunat viae U.A,NO. G43/YY and the UA was
disposea of With a dairection TO compiete the aiscipiinary
proceeaings Within a period of S§1X MONths trom 14.8.20u0U. Tnhougn
the enquiry 18 complete, no finai oraer 1s passsad,. It s,
theretore, argued that The applicant was Sub-bivisional tngineer
ang not J.!.U. ang thererore the authority WwWho tTransterred nhim
Wwas not competent as well as 1T amounts to his reversion. 1t has
peen argued tThat hi1s case Wwas simiiar to A.J. Jawale, whose
transter nhas peen canceilea on tThe ground that he  was
sub-U1visional Engineer. it 1s arguea tnhat even as J.T.U., 1n
terms or Instruction Q§ OT POST ana ielegrapns Manual vol.i11 1t
the di1sciplinary case 1S pendaing, then the Orricial coutd not bDe
transrerread oOut OT The Jjurisgiction oOf the a41scipiinary
authority. The transter orger 1s, theretore, punitive in nature
and 1s 1ssued with malaride intention 1n orader tTO punish the
applicant, Furtnher, 1t 1§ submittea that the applicant 1S having
8Chooi-going chiiaren ana the transter orader 1s 1ssued 1n the
mig-academic session,

U.A. NU.: Y16/7001.

The applicant was appointed as qechnician on  1U.1Z.1990

‘ang was  promoted as J.1.0, On 23.12.14948. 1T 1s submittea that

The applicant was 1Ssued with a charge-sheet alieging that he had
fallea to foiiow ftormalities wnile proviaing new telepnhone

connections. Though the enquiry 1is compiete, ho tinail oraer 1s

passed anag tTheretore tThe aisciplinary proceeagings 18 8t
penaing. “ihe applicant 18 transterrea alongwith ZU other J.7.0s.

are transterrea TtTo Goa 1.,U, Trom Katvan t.U. 1t 18 argueda that

1n terms or Instruction 66 or Post anag leiegrapn Manual vo!.T1IT
which stipulates that 1f discipiinary case 18 penaing against an

official, then the officiatl snouia not pe transterred out ot the
A SAN » _ .
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jurisdiction of. the disciplinary authority. Further, 1t is
submitted that appiicant’s brother is studying in college, wife
is under medical treatment and he has also submitted disabitity
certificate of applicant’s sister to prove that his stay at the

present station is very much essential.

0.A. No, 10/2002.

The applicant was appointed as Transmission Assistant on
7.12.1975 and promoted as J.T7.0., on 21.6.1999. It is submitted
that the applicant inspite of not facing with any departmental or
criminal procesdings, he has been transferred to Goa T.D, from

Aurangabad T.D. along with others who are facing departmental or

Theea, N

Y . - . .
" eriminal proceedings except the appiicant. He assails the order

on the ground that has been included in the transfer order with
the persons who under ciougg It is argued that the appiicant is
having schooi-going children and the transfer order is issued
in the mid-academic session., It is also submitted that applicant

is a patient of Diabetes and hypertension.

i8. Iin all the cases, the objection of counsel for appiicant
is that the applicants could not be transferred pending
discipliinary proceedings/criminal proceedings in view of
Instruction 66 of the Post and Telegraph Manual Vol.III. It is
well settled that an emplioyee who is appointed on a transferable

post is l1iable to be transferred from one place to another and he
cannot raise a grievance against it. Transfer 1is an ordinary
incident of service and in respect of government servants it is a
normal feature., . No one has any right to remain at one piace
where an empioyee is in a cadre which he joins with an open eye

that he can be transferred. Instructions under 66 of the Post

o~ / “ s 2%?
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ana ‘relegrapn mManual:  vol. I11T 18 oniy an aaministrative
instruction, whlcn may pe of assistance wniie oraering transtrer,
put that cannot pe enrdrcea in court of Law ana tnererore, we are
not 1mpressed with the argument thnat 1n view 0 1nstructions tne
appiicant coula not pe rtTransrerred quring tne pendaency O tne
aiscipiinary proceedings. sSame principle apply 1n  respect or
trial Or Ccrimlnal cases and 1ir somepoay 18 pelng progecuted, tnen
he can very well 8Seek leave, whicn willil be a gooa ground ror
ganctioning Or leave 1or tne empioyver 80 tnat the parson attendas
to Court rroceeaings, bput even on that ground 1T cannot pe said

that tne autnorities A0 not nave the power TO Transier merely

(&
V™

' pecause Criminal proceealngs 18 pending at the Station where he
18 posted.
%g% The argument O L8arned counseil tnat ZU persons inciuaing
applicants wno nave been transrerred Irom ditrerent ‘reiecom
p1sTricts, ali Or WwWnom have peen tTransterrea to woa T.U,
simultaneously, creates a doupt that a buncn of officers nave peen
Singied out except one (appiicant 1n VA NO.10/Z4UUZ) against wnom

§, @1sSclpiinary Or Criminai proceeaings 18 nOT pending and sent to
one piace. Tnere 18 no explanation Irom tne S1de Or the
Responaents as TO nNOW ana Wny, names Or OLL1Cers Wno are not
unaer CLOug.ls‘not tnere 1in oraer. OII1CErs wno are unaer c1oug.
aitone are tnere. Haa 1t peen a case Or One Or TWO Or three
OIT1CErs, WnO would have Deen Transrerred SiMuiTaneously, then we
coula nave taken 1t as a CO-1nciqence Or Cnance that SOme persons
stanas transierred. But, - nere we tind tnatgfﬁno nave peen
transierred, buncnea togetner,s unaer c10ug, Notning nas peen

snown to tne contrary despite sucnh a piea bpeing raisea by
Ao\)("'/( LR 25‘0
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appticants except retiance 1s peing ptaced on/power of officers
to transfer as weiil as transfer 1S an incigence ot service. when
attegations of maiice was peing made against respondgents, then 1t
was 1ncumpent for responoents to have assignea the reasons as tTo
now this nappened.‘ Because ot <this transfer of simitarty
situatea officers ana the apsence of reason from the sige of
respongents 1h transferring off1ce§30uncneu together, against whom
discipiinary proceeaings are pending or criminal proceeaings are
going on indicates that the action of the transterring authority
1s not a bona fige one and ne has singled out those wno are unaer
ctoug. Had tnhis peen not there, then there were pouna to Dé
officers who are not unager C|ougm Direct eviaence of matice 1s
difficuit but 1t 18 from circumstances that one has to arrive to
concilusion, Here, we fina tnat officers wno were unaer cno%gf
gisciplinary proceeaings or criminal prosecution pending in
different aistricts ana 1n different 0Oivisions of mMaharasnhtra
circile, stana 0 transferfgzo same division in Goa then
consiagering the numper of officers transferrea, 1t 1s reasonapie
to conciuge that the transferring authority has pickea up onty
those persons who are unaer cioud, 1t 18 the penaency of
proceedings mentionea above which appears the pasi1s for picking
officiais rtor transter. The power ot transter conterrea appears
TO Dbe punitive 1n nature where persons unaer cioud atone are
peing sent to Goa Teiecom District. However, as we are of the
opinion that the transferring officer instead or exercising tne
power for which 1t has been conferred to transrer appears to have
sent the otricers under cloud to Goa Teilecom District, 1s 8
punitive 1n nature, 1t 18 cotourabie exercise of power wnich 1s

pad 1n taw. Thus, we wouid 11ke to quash the oraer and airect

the respongents that wnile exercising the power of transrter, 1f

there 18 necessity of certain J10s to pe sent to Goa T7.D. then

f2§7 hagg tb see tThat NOT ONly Those persons who are unaer cloud ®
shoutia pe bunchea togecnefzggi white transferring 1t 18 not only

that what 1s being aone 1s bonafideiy done put 1t shouia also

appear that ne 18 exercising power bonariasly, it s fnewe

resnons1n1l1t% equatly, to see that none points f1nger in respect

of manher 1n which power 18 exercised.
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20, Beside, wnhatl nas peen saild above, even 1Tt the respondents
wianteg TO transrer appiicants then 1in respect of appiicants 1in
the e&teven UAS pDetore us They were supposed To TOlHIOW The |[aw
enunclilatea by the supreme COurt In the case O Director General
OT EQUCatiIon vs. U. Karuppathevan L{1Y4Y4) 28 AlL YY) wherein ApeX
Court has heild that

Although tThere 18 NO SUch rute, we are ot the view that

in errecting transtear, the Tact that the childaren or an

empioyee are studaying shoulda be given daue weilgnt, 11t the

exigencies or the service are not urgent .
we 1Tina that despite specitic stand being taken Dy the apptlicants
ih tThese eleveh VAS except U.A., NOS, 88Y/Z2001 ana 840/2uUu01 That
thelr cniidren are studying, no reason has peen assignega 1in
written statements ot the ¥ U,AS. 1ngicating as to wnat was so
urgent that transter was necessary 1h exigencies ot service,
tven&' on This grounag the Transtrer or apptiicants 1n 0O.A.
NOS.848/(/720U0%, BYb/ZUUT, BEBL/Z001, HBE/Z200%, HYUH/Z2001, 512/20U1,
viG/2001 ang 1u/Z20uZ, having bpeen mage 1n  The mid—-acagemic
888810N cannot DbDe gilven etrect ana they could have peen
;ransrerrea at The ena oY The acagemic session. Tney COUIQEJ@f
transrerrea with immediate ettect.
27, there 1s aggitiohai grouna TtTor wnich Transtrer ot
Appticant A.R.Patlil,e appticant ot 0.A.No. Y12/20U1 18 pbad 1n
taWw., A.K. Fatill was WOrkKing as 3supb-uvivisionatl kngineer 1n
orriclating capacity oOn the qate transrer was ordaered, 1t has
pbeen arguedg that the orricer transrerring him i.e. Ghiler Genheral
Manager, fé!ecom Maharasntra Circie was not competent to transtrer
nim, and thererore, nNis transrer 18 pad in law. <here appears
supstance 1n tThi1s argument aiso. The respongents justitication
Tor cancel|ling transter or A.J. Jawale, ohe ot tThe ¢1 persons
inttiatty tTrahsrerred, 18 that he was sub-bLivisionatl kngineer at
reltevant time and theretore he Ccouild NOT De transrterredq. If A J.
Jawaile couid not be transrerredg thenh how This applicant has peen
Transterred by tThe same authority. There couig hot be advanced
explanation trom respondgents’ side, speciailly transferring an
orTiciating sub-vivisionat kngineer as J.T.0, Thus, so rtar

transrer or tnis ortricer, namely - A.R. Fatet 18 concerned, it

18 also pad 1or tnat reason.

/:,M”J( -av 2
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212, Here, Wwe are requirea to aeai witn tne case or appiicant
in OA NOS. 10/2002 separateiy. Wwe fina tnat in his case neltner
any criminal prosecution nor any discipllnary proceeaings nas
peen 1initiated. He 18 oniy bunchea togetner witn thnose facing
criminal prosecution or disciplinary proceedings and tnus casting
stigma on nim. wWe are not 1inciineda to upnoid the oraer of
transfer in otner v.AsS, ana tnererore go far appiicant ot tnis
case 158 concernea there 1s nothing wrong with the oraer except
tnat nis cniidren are stﬁaylng ana tnererore, his oraer of
transfer can bpe effectea atter the ena or acaaemic session, but
wnen we have recorded finaing that whiite ordering transfer the
exerc1;e of power py transferring officer 18 coiourabie exercise
of power, we wouid i(1ke t0o quash the 1impugneda oraer passed
against '&%g&aiso.
2. Aitthougn we are quashing tne transrer oraer, during
arguments 1t nas been pointea out tnat some officers stana
reileved and await tne decision on tneir appiication ror interim
relrief. we reserved orders 1n these cases ana tnerefore we wouid
WML1Ke TO airect the responaents that officers wno stands relieved
ana nave not joined at Goa Teiecom Divigion, tney wiil grant
appropriate leave due to such officer ana in case leave 1S hot

dque to any one thnen special ieave 18 to be given without breax in

. Bervice.

%% For aforesaia reasons, tne O.A. Nos. 885/2001, 88672001,
887/2001, 888/2001, 889/2001, 890/2001, 891/2001,  908/2001,
912/2001, 916/2001 ana 10/2002 are allowea witn apove directions

ana the oraer or transrer dt. 26.11,2001 1s set 331093¥quqiﬁﬁ£_

(BTNTBAHADUR ) ., - ) . {BIRENDRA DIKSHLIT)

MEMBEK(A) ' : - VICE-CHAILKMAN
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